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PREFACE. 


This  first  volume  and  that  on  the  Law  relating  to  Receivers 
in  British  India,  which  I  hope  to  have  shortly  ready  for  publication, 
contain,  with  other  matter,  the  substance  of  the  Tagore  Law  Lectures 
delivered  by  me  in  the  University  of  (>alcutta  during  the  close  of 
the  year  1896  and  the  commencement  of  the  following  year. 

Li  the  preparation  of  this  volume  I  have  consulted  and  made 
use  of  the  followino;  English  and  American  text-books  :  "A  Treatise 
on  the  Law  of  Injunctions,"  by  R.  H.  Eden  (London,  1821)  ;  "The 
Law  and  Practice  of  Injunctions,"  by  C.  S.  Drewry  (London,  1849)  ; 
"The  Law  and  Practice  of  Injunctions  in  Equity  and  at  (-ommon 
Law,"  by  W.  Joyce  (Loudon,  1872);"  The  Law  of  Injunctions,"  by 
F.  Hilliard,  3rd  edition  (Philadelphia,  1871)  ;  "  The  Doctrines  and 
Principles  of  the  Law  of  Injunctions,"  by  W.  Joyce  (London,  1877)  ; 
-"  A  Treatise  on  the  Law  and  Practice  of  Injunctions,"  by  W.  W. 
Kerr,  3rd  edition  (London,  1888  :  the  4th  edition  of  this  text-book 
had  not  been  issued  when  the  present  volume  was  completed)  ; 
"  A  Treatise  on  the  Law  of  Injunctions,"  by  J.  L.  High,  ord  edition 
(Chicago,  1890)  ;  "  A  Treatise  on  Extraordinary  Relief  in  Equity 
and  at  Law,"  by  T.  C.  Spelling  (  Boston,  1893).  I  have  not  had  the 
advantage  of  seeing  Mr.  Nelson's  Law  of  Injunctions  in  British 
India  which  was  published  last  mouth. 

The  text-books  referred  to  on  the  Law  relating  to  Receivers 
will  be  found  stated  in  the  Preface  of  the  second  volume. 

It  is  hardly  necessary  to  say  that  all  these  works  (and  parti- 
cularly those  published  in  the  United  States  of  America,  in  which 
country  the  jurisdiction  by  Injunction  has  been  greatly,  and  perhaps 
excessively,  extended  to  meet  all  the  requirements  of  modern  life) 
are  of  value  to  practising  members  of  the  profession  for  whom  they 
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were  written.  They,  however,  tor  the  most  part  exhibit  these 
branches  of  the  Law  of  Procedure  in  such  a  lengthy  and  detailed 
manner  as  to  make  it  difficult  for  the  beginner  to  grasp  the  general 
principles  upon  which  it  is  founded.  The  present  work  is  published, 
according  to  the  intention  of  the  Tagore  Trust,  primarily,  for  students 
as  were  the  lectures  of  which  it  is  the  outcome.  While,  therefore, 
I  have  cited  all  decisions  of  the  Indian  High  Courts,  which  are  not 
numerous,  I  have  purposely  abstained  from  crowding  these  j)ages  with 
notes  of  English  and  American  cases  on  matters  of  small  detail  and 
of  unfrequent  occurrence  which  the  mere  student  does  not  require,  but 
which  may  be  found  by  the  practitioner  when  wanted  in  the  standard 
works  already  mentioned.  Notwithstanding  this,  the  present  work 
will,  I  hope,  prove  to  be  of  assistance  to  the  profession  also. 

My  endeavour  has  been  to  state  general  principles  accurately, 
and  to  explain  them  lucidly  by  the  aid  of  selected  decisions  which 
are  of  authority  and  well  in  point.  In  this  I  have  received  much 
assistance  from  the  (commentaries  published  by  the  late  Mr.  Justice 
Collett  in  1882  and  by  Mr.  Nelson  in  1894,  upon  the  Specific  Relief 
Act  (I  of  1897),  in  which  Act  the  Law  Relating  to  Injunctions  and 
Jieceivers  in  British  India  is  largely  contained. 

Uth  Maij  1900.  J.  G.  W. 


ADDENDA  AND  CORRIGENDA. 

P.     10,  n.  7,  Add  "  See  Abdul  Ra/man  v.  D.  Emile,  I.  L.  E.,  16  All.,  CO  (1893)." 
P,    20,  1.  6,  from  bottom,  Fo)'  "  ex  dbeito  justitiae  "  read  "ex  debito  justitiae." 
P.    46,  n.  4,  For  "  Xenboba  "  read  "  Venkoba  • 
P.    51,  n.  2,  /'or  "  Letters  Patent,    1865    (Calcutta)"    read   "Letters   Patent, 

1865  (Calcutta),  cl.  12." 
11.3,  For  "Civ.   Pr.  Code,  ss.  16,  cl.  12,  16A  "  read  "Civ.    Pr.  Code, 

ss.  IG,  IGA." 
P.  114,  Add  to  11.  (4)  and  n.  (r,)  "  KaUiandas  v.  Tuhidas,  L  L.  K.,  23  Boiu.,  T86 

(1899).^' 
P.  131,  u.  5,  Add  "See  Haji  S>j"d  Muhammad  v.   6'h^(^6  /("a;',  1.  L.  R,  20  All., 

345  (1898)." 
P.  177,  notes,  For  "  v.  post"  read  "  2  v.  pest." 
P.  183,  n.  8,  Add '^ Sethurayur  v.  Slian,nugam  PiUai,   I.  L.  E.,  21    Mad.,   353 

(1897)." 
P.  189,  n.  1,  For  "  Vithalrao"  read  "  Vitlialrav." 

P.  215,  11.  1,  Add  "See  Keskar  v.  Vinajjak,  I.  L.  E.,  23  Bom.,  22,  31  (1897).'' 
P.  239,  1.  10,  from  bottom.  Add  "In   Charlesirorth  v.  MacDonald,  I.  L.  E.,  23 

Bom.,   103  (1898)  an  injunction  was  granted  restraining 

a  party  from  practising  as  a  doctor  in  Zanzibar  on  his  own 

account  dui-ing  the  period  of  three  years  for  which  he  had 

agreed  to  become  an  assistant  of  another." 
P.  354,  n.  2,  For  "  cf.  Noyn  "  read  "  cf.  Noyna." 
P.  360,  n.  3,  For  "  Mohindro  '  read  "  Monindro." 
P.  361,  n.  1,  For  "  Mussa  "  read  "Mussad."' 
P.  363,  n.  4,  For  "  Adulsh ''  read  "  Adukli." 
P.  368,  n.  2,  For  '•  Woomalara  "  read  "  Woomatara." 
P.  374,  n.  5,  For  "  ce  qui  vent  dire  "  read  "  ce  qui  veut  dii-e." 
P.  379,  11.  2,  For  "Jogra"  read  "  Sogra.'' 
P.  425,  n.  4,  For  "Muir  ead  "  read  "  Muirhead." 
P.  429,  1.  2,  For  "  a  plaintiff  cannot  vest  his  title "  read  "  a  plaintiff'  cannot 

rest  his  title." 
P,  465,  11.  1,  After  "  Cho(':d/ir>/"  insert  "v.  Taramonee  Chowdhrani." 
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THE  LAW  RELATING 

TO 

liNJUNCTIONS  AND  RECEIVERS 

IN  BRITISH  INDIA. 


INTRODUCTORY. 


§  1.     Statute  Law  Relating  to  the       §  5. 
Subject  in  India:  — 
(i)  Present.  §  6. 

(ii)  Previous.  §  7, 

§  2.    Is  and  was  Founded  on  the 

English  Law  : 
The   Shamnuggur  Jute    Factory    Co. 
V.  Ram  Narain  Chatterjee — Nus$er- 
wayiji  Merioanji  Panday  v.  Gordon 
— Sidheswari  Dabi   v.  Ahhoyesicari        §  g. 
Dabi. 
§  3.    Yet  the    Peculiar    Circum-       §  9. 
stances  of  this  country  are 
TO  BE  Considered. 
Ram  Ohand  Butt  v.    Watson  &  Co. — 
§  4.    The  Issue  of  Injunctions  and       §  10 
THE    Appointment    of    Rf,-       §  11 
ceivers  are  forms  of  Speci- 
fic Relief. 
W,  IR 


Meaning  of  the  term  "Spe- 
cific Relief." 
"Preventive  Relief." 
Relief  by — 
(i)  Specific  Performance, 
(ii)  Injunction, 
(iii)  Receiver. 

Belong  to  the  same  Branch  of 
THE  Law: 

But  there  is  a  Distinction 

BETWEEN  the  REMEDIES. 

General  Principle  u  p  o  .-j 
which  an  Injunction  is 
Issued  or  a  Receiver  ap- 
pointed. 

"  Protective  Relief." 
The   Grant  of    Preventive 
or    Protective    Relief     is 
purely  Discretionary. 


INTK01»rCTUl<Y. 


Present    Sta- 
tute Law  re- 
lating to  the 
subject  in 
ludia. 


§  1.  The  law  relating  to  the  issue  of  Injunctions  and  the 
appointment  of  Receivers,  in  civil  suits,^  in  British  India,'^ 
is  contained  iu  the  Civil  Procedure  Code'  and  the  Specific 


'  The  Criminal  Procedure  Code 
(Act  X  of  1882),  ss.  142,  144  [see 
also  s.  133]  deals  with  the  issue  of 
Injunctions  by  Criminal  Courts  in 
cases  of  nuisance  ;  and  s.  88  with 
the  appointment  of  Receivers  of 
attached  property.  Specific  relief, 
including  therein  the  issue  of  In- 
junctions and  the  appointment  of 
Keceivers,  cannot  be  granted  for 
the  mere  purpose  of  enforcing  a 
penal  law.    Act  I  of  1877,  s.  7. 

^  That  is  the  territories  for  the 
time  being  vested  in  Her  Majesty 
by  the  Statute  21  and  22  Vic,  cap. 
106.  See  Act  I  of  1868  (General 
Glauses),  s.  2  (8),  as  amended  by 
Act  XII  of  1891. 

»  Act  XIV  of  1882,  ss.  492—497 
(Injunctions);  ss.  503 — 505 (Receiv- 
ers). As  to  the  appointment  of 
Receivers  in  insolvency  under  chap, 
xx;  and  under  s.  503,  of  property  un- 
der attachment,  V.  2}ost.  Sections 
1  and  3  of  the  Code  extend  to  the 
whole  of  British  India.  The  other 
sections  extend  to  the  whole  of 
British  India,excer)t  the  Scheduled 
Districts,  as  defined  in  Act  XIV  of 
1874.  The  whole  Code  (excejjt  ss.  1 
and  3)  has  been  extended  to  the 
following  Scheduled  Districts, 
namely,  Sindh  {Gazette  of  India, 
June  3,  1882,  Pt.  I,  p.  217) ;  the 
Districts  of  Hazaribagh,  Lohar- 
daga  and  Manbhum  ;  the  Pargana 
of  Dhalbhum  in  the  District  of 
Singhbhum  and  the  Mahal  of  An- 
gul  (ib.,  p.  218) ;  Pargana  Jaunsar 
Bawar  in  the  Dehra  Dun  District 
and  the  scheduled  portion  of  the 
Mirzapur  District  {ib,,  p.  217) ;  the 
Scheduled  Districts  of  the  Punjab 
ih.,   p.  219);  Coorg  {ih.,  p.  217:  see 


as  to  Coorg,  Act  II  of  1881  and  I  of 
1885  [Coorg  Courts  Regulations] 
and  s.  3  of  the  Code) ;  Ajmere  and 
Merwara  {Gazette  of  India,  July 
29, 1882,  p.  289  ;  see  also  the  Ajmere 
Courts  Regulation  I  of  1877  and 
s.  3  of  the  Code) ;  the  Districts  of 
Kamrup,  Nowgong,  Darrang,  Sib- 
sagar,  Lakhimpur,  Goalpara  [ex- 
cluding the  Eastern  Duars],  Silhat, 
and  Kachar  [excluding  the  Noi-th 
Kachar  Hills]  {Gazette  of  Iridia, 
June  3,  1882,  p.  218) ;  the  Canton- 
ment of  Morar  {io.,  July  29,  1882, 
p.  289).  The  whole  Code  (except 
ss.  1,  3,  15,  19,  23—25,  052;  see 
Jhansi  Courts  Act  XVIII  of  1867) 
has  been  extended  to  the  Jhansi 
Division  {Gazette  of  India,  June  3, 
1882,  Pt.  I,  p.  217).  The  whole 
Code  (except  ss.  1,  3  and  so  much 
thereof  as  authorizes  the  sale  of 
immoveable  property  in  execution 
of  a  decree,  not  being  a  decree 
directing  the  sale  of  such  property) 
has  been  extended  to  the  Scheduled 
Districts  of  the  Central  Pj-ovincea 
((7).).  As  to  the  Andaman  and 
Nicobar  Islands,  see  the  Andaman 
and  Nicobar  Islands  Regulation  I 
of  1884,  s  4;  as  to  Upper  Burma, 
the  Code  is  in  force  in  the  Town  of 
Mandalay  only.  Act  XX  of  1886, 
Schedule  II.  The  Code  has  been 
extended  with  certain  modifica- 
tions to  theKumaon  District,  com- 
prising the  Districts  of  Almora, 
Gurhwal  and  Naini  Tal,  corre- 
sponding to  the  Scheduled  Dis- 
tricts described  in  the  Scheduled 
Districts  Act,  1874,  as  the  province 
of  Kumaon  and  Garhwal  and  the 
Terai  Parganas  {Gazette  of  India 
1895.  Pt.  I,  ]>.  5731. 
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Relief  Act,^  which  supplements  the  Code,  and  occupies  a 
middle  ground  between  substantive  law  on  the  one  hand, 
and  procedure  on  the  other.^  The  granting  of  perpetual 
Injunctions  is  regulated  by  the  Act,  while  temporary  or, 
as  they  are  sometimes  called,  interlocutory  Injunctions, 
which  are  simply  intended  to  preserve  the  status  quo  pend- 
ing the  decision,  and  w^hich  may  be  granted  at  any  period 
of  a  suit,  are  treated  as  of  the  nature  of  procedure  and  are 
therefore  regulated  by  the  Code.  With  regard  to  Recei- 
vers, the  Act  merely  declares  that  their  appointment 
pending  a  suit  rests  in  the  discretion  of  the  Court,  and 
refers  to  the  Code  of  Civil  Procedure  for  the  mode  and 
effect  of  their  appointment  and  for  their  rights,  powers, 
duties  and  liabilities.^ 

Both  the  earlier  Codes  (Acts  VIII  of  1859  and-X  of  Previous  law 
1877)  dealt  with  the  subject  of  the  issue  of  Injunctions, 
and  appointment  of  Receivers.*    Act  X  of  1877,  however, 


»  Act  I  of  1877,  ss.  52—57  (In- 
junctions) ;  s.  44  (Receivers).  This 
Act  extends  to  the  whole  of  British 
India,  except  the  Scheduled  Dis- 
tricts. The  Act  has,  however, 
been  extended  in  its  entirety  to  the 
following  Scheduled  Districts, 
namely, — Sindh  (Gazette  of  India, 
4th  December  1880,  Pt.  1,  p.  676) ; 
Western  Jalpaiguri  [ib.,  16th  De- 
cember 1882,  Pt.  I,  p.  511);  the  Dis- 
tricts of  Hazaribagh,  Lohardaga 
and  Manbhum,  and  Pargana  Dhal- 
bhum  in  the  District  of  Singh- 
bhum  {ib.,  16th  February  1878, 
Pt.  I,  82) ;  the  Jhansi  Division  (ib,, 
26th  September  1879,  Pt.  I,  p.  592) ; 
the  Scheduled  Districts  of  the  Pun- 
jab (ib.,  22nd  September  1877,  Pt. 
I,  p.  562) ;  the  Scheduled  Disti-icts 
of  the  Central  Provinces  (ib  ,  13th 
December  1879,  Pt.  I,  p.772);  Coorg 
(ib.,  3rd  June  1882,Pt.  I,p.  217);  the 
Districts  of  Kamrup,  Nowgong, 
Darrang,  Sibsagar,  Lakhimpur, 
Coalpara  (excluding  the  Eastern 


Duars),  Silhat  and  Kachar  (exclud- 
ing the  North  Kachar  Hills)  (ib., 
10th  November  1877,  Pt.  I,  p.  662) ; 
and  the  Cantonment  of  Morar  (ib. , 
7th  September  1878,  Pt.  I,  p.  559)  ; 
the  Kumaon  District,  comprising 
the  Districts  of  Almora,  Garhwal 
and  Naini  Tal,  corresponding  to 
the  Scheduled  Districts  described 
in  the  Scheduled  Districts  Act, 
1874,  as  the  province  of  Kumaon 
and  Garhwal  and  the  Terai  Par- 
ganas  (Gazette  of  India,  1895,  Pt.  I, 
p.  573) ;  that  portion  of  the  Jalpai- 
guri District  known  as  the  Western 
Ttn-Axs  (Calcutta  Gazette,  1896,  Pt.  I, 
p.  97  ;  this  notitication  has  not  yet 
appeared  in  the  Gazette  of  India). 

'  Specific  Relief  Bill.  Statement 
of  Objects  and  Reasons,  Gazette  of 
India,  December  11,  1875. 

«  Statement  of  Objects  and 
Reasons,  supra  ;  Whitley  Stokes, 
Ang.-Ind.  Codes,  vol.  i,  pp.  936, 937. 

*  See  Act  VIII  of  1859,  ss.  92, 
93,  95,  96  (Injunctions),  92,  94,  243 
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on  this  subject  contained  provisions  of  a  more  complete 
character/  and  which  were,  in  fact,  with  some  minor  alter- 
ations,' the  same  as  those  of  the  present  Code.  It  intro- 
duced the  provision  as  to  the  issue  of  Injunctions  where  any 
property  in  dispute  in  a  suit  is  in  danger  of  being  wrong- 
fully sold  in  execution  of  a  decree,^  as  also  in  cases  where 
the  defendant  threatens,  or  is  about  to  remove  or  dispose 
of  his  property  with  intent  to  defraud  his  creditors.*  It 
further  enacted  that  no  attachment  for  breach  of  an  Injunc- 
tion should  remain  in  force  for  more  than  one  year.^  In 
the  matter  of  Receivers,  s.  92  of  Act  VIII  of  1859  enabled 
the  Court  to  appoint  a  Receiver  or  Manager  in  all  cases  in 
which  it  might  appear  to  the  Court  to  be  necessary  for  the 
preservation  or  the  better  management  or  custody  of  any 
property  "which  is  in  dispute  in  a  suit ;"  and  s.  243  enabled 
the  Court  to  appoint  a  Manager  to  realize  debts  or  rents 
and  receipts  of  landed  property,  where  the  debts  or  land 
were  attached  in  execution  of  decrees.  Chapter  XXXVI 
of  the  Code  of  1877,  which,  with  some  minor  alterations,^ 
is  identical  with  the   same  chapter   of  the   present   Code, 


(Receivers) ;  Act  X  of  1877,  ss. 
492—497  (Injunctions),  503—505 
Kcceivers). 

»  Sections  492,  493,  494,  496,  497 
of  Act  X  of  1877  and  the  present 
Code  correspond  with  ss.  92,  93, 95, 
96  of  Act  VIII  of  1859.  Section  495 
was  first  inserted  by  Act  X  of  1877, 
which  further  made  the  additions 
to  ss.  492, 493,  which  are  mentioned 
inthetext.    As  to  Receivers,  v.  post. 

^  These  occur  in  the  sections  re- 
lating to  Receivers,  v.  post, 

^  Civil  Procedure  Code,  s.  492, 
el.  (a) ;  see  Brojendra  Kumar  Rai 
Chovxihuri  v.  Rup  Lall  Doss,  I.  L. 
R.,  12  Cal.,  515,  517  (1886),  in  which 
it  is  pointed  out  that  the  present 
and  preceding  Codes  have  altered 
the  law  laid  down  in  Roy Liichmiput 
Sinrjh  Bahadoor  v.  T/ie  Secretary 
of  State  for  India,  11  li.  L.  R.,  Ap. 


27  (1873),  and  Doorga  Churn  Chat- 
terjee  v.  AshootosJi  Dutt,  24  W.  R., 
70  (1875). 

"  Civil  Procedure  Code,  s.  492, 
cl.  [h). 

'  lb.,  s.  493,  last  paragraph. 

*  In  s.  503,  cl.((/),  the  words  "a* 
the  Court  thinks  fit,"  were  inserted 
after  the  word  '■'remuneration'"  by 
Act  VII  of  1888,  s.  42.  In  s.  504, 
Act  X  of  1877, the  opening  words  of 
the  section  were  :  "■  If  the  properly 
be,"  instead  of  ''Where  the  projjerty 
is."  In  the  same  section  Act  VII 
of  1888,  s.  43,  has  substituted  the 
words  "  the  Court  may,  with  the 
consent  of  the  Collector,  appoint 
him"  for  the  words  "the  Court 
may  appoint  the  Collector,"  in  Act 
X  of  1877,  so  as  to  render  the 
Collector's  consent  necessary  to  his 
appointment  as  Receiver. 
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supplied  the  place  of  both  of  these  provisions,  and  goino- 
further,  gave  the  Court  very  general  powers  as  to  the 
appointment  of  Receivers.^  Further,  orders  made  under 
s.  92  of  Act  VIII  of  1859,  were  appealable  only  at  the 
instance  of  the  defendant,^  but  orders  made  under  s.  503 
of  the  preceding^  or  present*  Code  are  appealable  at  the. 
instance  of  either  party.  Prior  to  the  establishment  of  the 
High  Courts  the  {Supreme  Courts  of  the  Presidencies 
granted  Injunctions  and  appointed  Receivers,  following 
the  principles  and  practice  of  the  Court  of  Chancery  in 
England.^ 

§  2.    The  best  guides  in  the  matter  of  interference  by  way  is  and  was 
of  Injunction  and  Receiver  have  been  judiciall}^  stated  to  mincipies"tli9 
be  the  principles  which  determine  the  action  of  Courts  of  ®^"IS  as  those 

.  •        .        ,  ^i   English 

Equity  in  England.®     It  is,   in  fact,  on   these  principles  Law. 


*  Sections  503 — 505  of  Act  X  of 
1877  are,  except  as  to  the  points 
mentioned  in  the  last  note,  identi- 
cal with  the  same  sections  of  the 
present  Code.  As  to  s.  504,  see  Act 
VIII  of  1859,  s.  92.  Section  505 
was  first  inserted  in  the  Code  by 
Act  X  of  1877. 

a  Act  VIII  of  1859,  s.  94. 
8  Act  X  of  1877,  s.  588  (e). 

*  Act  XIV  of  1882,  s.  588  (24). 

*  See  as  to  Injunctions,  Mars- 
den  V.  Long.  Morton's  Decisions, 
242  (1800),  and  as  to  Receivers, 
Kistonundo  Bisioas  v.  Prawnkissen 
^istoas  (1829).  Clarke's  Rules  and 
Orders  1829;  Notes  of  Decided 
Cases,  52.  As  to  the  foi'mer  powers 
of  District  Courts  to  appoint  Re- 
ceivers, see  John  Tiel  v.  Abdool 
^2/e,  19  W.R.,  37,  39(1872). 

*  Nusserwanji  Merwanji  Panday 
V.  Gorrfow,  I.  L.R.,  6  Bom.,  266,  284 
(1881),  jjer  Sargent,  J.,  and  see  ib., 
p.  279.  And  in  r/ie  Land  Mortgage 
Bank  of  India  v.  Ahmedhhotj  Hub- 
hibhoy  and  Kesowram  Ramanand, 
I.L.  K.,  8  Bom.,  35, 67  (1883),  it  was 
said: — "In  applying    these  provi- 


sions [Act  I  of  1877,  s.  54,  els.  (6),  (c)] 
we  shall  do  well  to  be  guided  by 
the  decisions  of  the  Court  of  Chan- 
cery in  England,  which,  it  cannot 
be  doubted,  are  the  source  from 
which  the  above  provisions  have 
been  drawn,"  per  Sargent,  C.  J., 
Chunilal  Mancharam  v.  Mani- 
shankar  A tmarani,  I. L.R. ,  18 Bom, , 
616, 623  (1893) ;  Ghanasham  Nilkanti 
Nadkurni  v.  Moroba  Ramchandra 
Pai,  I.  L.  R.,  18  Bom.,  474,  488 
(1894)  ;  The  Shamnuggur  Jule  Fac- 
tory Co.  V.  Ram  Narain  Chatterjee, 
I.L.R.,  14  Cal.,  189, 199,  200(1886). 
Most  of  the  many  illustrations  con- 
tained in  the  Specific  Relief  Act  are 
taken  from  the  English  Equity  Re- 
ports :  see  Statement  of  Objects  and 
Reasons,  supra.  The  first  clause  of 
s.  4  of  the  draft  Specific  Relief  Bill 
provided  that  "except  so  far  as  they 
are  embodied  in  this  Act,  the  pro. 
visions  of  the  law  of  England  shall 
not  be  applicable  to  the  kinds  of  re- 
lief hereinafter  mentioned."  But 
this  clause  was  struck  out  by  the 
Select  Committee  with  the  remark 
that  "  for  some  time,  at  all  events 
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that  the  relief  given  iu  Indian  Conrts  by  Injunction 
and  Receiver  is,  in  the  main/  founded  ;  and  this  relief 
is,  in  substance,  the  same  as  that  granted  by  Courts  in 
England.^  But  since  in  India  the  Courts  must  follow 
the  words  of  the  Statute,^  and  since  the  rules  for  the 
guidance  of  Indian  Courts  are  to  be  found  in  the  Specific 
Relief  Act,  the  English  cases  to  which  reference  can 
be  made  are  only  of  use  as  illustrative  of  the  prin- 
ciples embodied  in  the  sections  of  the  Act  from  the 
aspect  that  the  Courts  of  Chancery  in  England  have  had 
to  treat  matters  of  a  similar  description.*  Yet  when  there 
is  no  specific  rule,  the  Mofussil  Courts^    and  Presidency 


the  rules  of  the  Bill  will  have  to  be 
elucidated  by  reference  to  the  de- 
cisions of  the  English  Courts." 
Report  of  the  Select  Committee  on 
the  Specific  Belief  Bill,  Gazette  of 
India,  November  25,  1876.  As  to 
Receivers,  see  Sidliesvmri  Dabi  v. 
Abhoyeswari  Dabi,  I.  L.R.,  15  Ca1., 
818,  822,  82.3  (1888) ;  Chandidat  Jha 
V.  Padmauand  Singh  Bahadur, 
I,  L.  R.,  22 Cal.,  459,  464, 465  (1895). 

*  The  Indian  law  does  diverge 
in  points  which  will  be  found  con- 
sidered in  the  text.  Thus  it  has 
been  said  that  s.  57  of  Act  I  of 
1877  "  does  in  some  respects  appar- 
ently depart  from  principles  which 
guide  Courts  of  Equity  in  Eng- 
land:"  per  Candy,  .J.,  in  Callianji 
JJarjivan  v.  Narsi  Tricum,  I.L.R., 
18  Bom.,  702,  714  (1894). 

'  See  the  Statement  of  Objects  and 
Reasons,  supra,  prefixed  to  Act  I 
of  1877,  Whitley  Stokes  op.  cit.  ii, 
92S-940,  939.  The  Shamnugyur 
Jute  Factory  Co.  v.  Ram  JVarain 
Chatter jee,  supra;  Ram  Chand Dutt 
V.  Watson  &  Co.,  I.  L.  R.,  15  Cal., 
214,  219  (1SS7);  Dhunjibhoy  Cowasji 
Umrigar  v.  Lisboa,  I.  L.  R.,  13 
Bom.,  252,  259  (1888).  ["It  is  to 
be  remarked  that  this  limitation 
of  the  power  of  granting  an  injunc- 


tion [see  Act  I  of  1877,  s.  54,  §3,  cl. 
(c)]  is  identical  with  the  conditions 
upon  which  the  Court  of  Equity  in 
England  has  always  asserted  the 
jurisdiction  of  granting  preventive 
relief  in  cases  of  this  natui-e,"  jier 
Sargent,  C.J.];  so  also  the  author- 
ities relating  to  the  issue  of  man- 
datory injunctions  in  light  and  air 
cases  are  to  the  same  effect  in  India 
and  in  England  :  Benode  Coomaree 
Dossee  v.  Soiidaminey  Dossee,  I. 
L.  R.,  16  Cal.,  252,  266  (1889): 
and  the  practice  of  the  Court  of 
Chancery  in  respect  of  affirmative 
agreements  is  adopted  in  s.  57,  Act 
I  of  1877  ;  NusseriixDiji  Merioanji 
Panday  v.  Gordon,  I.  L.  R.,  6  Bom. 
(1881)  at  p.  280.  See  also  cases 
cited  in  note  (6),  p.  5,  ante.  As  to 
Receivers,  see  Sidhestcari  Dabi  v. 
Abhoyeswari  Dabi,  supra;  Chandi- 
dat Jha  V.  Padmauand  Singh  Ba- 
hadur, supra. 

^  Callianji  Harjiran  v.  Ifarsi 
Tricum,  I.  L.  R.,  18  Bora.,  702,  711 
(1894). 

*  Shadi  v,  Anup  Singh,  I.  L.  R., 
12  All. ,  436, 439  (1889), per  Straight, 
J. 

»  Act  XII  of  1887,  s.  37  (Bengal, 
N.-W.  P..  and  Assam  Civil  Courts) ; 
Act  III  of  1873,  s.  16  (Civil  Courts, 
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High  Courts  fthe  latter  in  their  appellate  jurisdictioa),^ 
will  be  guided  by  the  English  Case-law,  so  far  as  it  is 
applicable,  not  because  it  is  English,  but  because  it  is  in 
accordance  with  that  rule  of  equity  and  good  conscience^ 
which  these  Courts  are,  in  such  circumstances,  enjoined 
to  follow.^  The  Presidency  High  Courts,  in  the  exercise 
of  their  ordinary  original  civil  jurisdiction,  may,  in  such 
circumstances,  have  recourse  to  the  equitable  jurisdiction 
which  the  High  Courts  have  inherited  from  the  Supreme 
Courts,*  which  were  in  their  turn  vested  with  the  general 
powers  of  the   Court  of  Chancery.^     The  law  relating  to 


Madras) ;  Chunilal  Mancharam  v. 
ManishanJcar  Atmaram,  I.  L.  R., 
18  Bom.,  616,  623. 

»  Letters  Patent,  1862,  s.  20; 
Letters  Patent,  1865,  ss.  20,  21  (Cal- 
cutta). The  Letters  Patent,  origin- 
ally establishing  the  High  Courts 
at  Madras  and  Bombay  bear  date 
the  26th  June  1862,  and  are  the 
same,  mutatis  mutandis,  as  those 
establishing  the  High  Court  at 
Foi-t  William  in  Bengal  (see 
Broughton's  Civ.  Pr.  Code,  Act 
VIII  of  1859,  4th  ed.,  pp.  381,  382  ; 
7  Sevestre's  Reports,  App.  41). 
The  Letters  Patent,  1865,  for  the 
High  Court  at  Madras  are  of  the 
same  date  and  similar  in  all  re- 
spects to  that  for  the  High  Court  at 
Fort  William,  mutatis  mutandis 
[see  Broughton,  404).  The  Letters 
Patent,  1865,  for  the  High  Court  at 
Bombayareof  thesaraedateandare 
in  nearly  every  respect  the  same  as 
those  forthe Presidencies  of  Bengal 
and  Madras  (see  Broughton,  404, 
405).  In  regard  to  the  Allahabad 
High  Court  (which  has  extraor- 
dinary original  civil  jurisdiction 
only),  see  Letters  Patent,  1866, 
ss.  13,  14,  which  correspond  to 
ss.  20  and  21  of  the  Letters  Patent, 
1865  (Calcutta). 

*  Equity  and  good  conscience  are 
"  generally    interpreted   to    mean 


the  rules  of  English  law,  if  found 
applicable  to  Indian  society  and 
circumstances :"  Waghela  Rajsangji 
V.  Shekh  Masludin,  I.  L.  R.,  11  Bom., 
551,  561(1887) ;  Maharana  Shri  Ran- 
mat  Singji  v.  Vadilal  Vakhatchand, 
I.  L.  R.,  20  Bom.,  61,  69  (1894): 
see  also  The  Shamnuggur  Jute 
Factory  Co.  v.  Ram  Narain  Chat- 
terjee,  I.  L.  R.,  14  Cal.,  189,  199, 
200  (1886)  ;  Callianji  Harjivan  v. 
Narsi  Tricum,  supra,  713  (1894) ; 
Chunilal  Mancharam  v.  Mani- 
shankar  Atmaram,  supra. 

'  See  authorities  cited  in  Note  (5), 
p.  6,  and  Note  (1),  ante. 

*  Blaquiere  v.  Ramdhone  Das, 
Bourke,  319  (1865) ;  Letters  Patent. 
1865,  s.  19,  Letters  Patent,  1862, 
s.  18  (Calcutta) ;  Madhub  Chunder 
Poramanick  v.  Rajcoomar  Doss,  14 
B.  L.  R.,  76,  83  (1874);  Morley's 
Digest,  xxi ;  Grose  v.  Amirtamayi 
Z)asi,  4  B.L.R.,O.C.  J.,  1(1869).  As 
to  the  Letters  Patent  for  Madras 
and  Bombay,  see  Note  1,  ante. 

*  See  the  Charter  of  Supreme 
Court,  26th  March  1774,  cl.  18  [Or- 
dained that  the  Supreme  Court  be  a 
Courtof  Equity  with  full  power  and 
authority  to  administer  justice  as 
nearly  as  may  be  according  to  the 
rules  and  proceedings  of  the  Court 
of  Chancery].  Smoult  and  Ryan's 
Rules  and  Orders,  vol.  i.     la  172tj 
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Injunctions  and  Receivers  in  this  country  being  thus  prac- 
tically the  same  as  that  which  prevails  in  England  re- 
sort may  be  had  to  the  English  Case-law  bearing  on  these 
subjects,  and  as  the  law  of  the  United  States  is  in  general 
accordance  with  and  founded  upon  English  law,  the  deci- 
sions of  the  Courts  of  that  country  may  also  be  referred 
to  and  cited  in  aid  of  the  interpretation  of  the  provisions 
contained  in  the  Indian  Codes  and  Acts.^ 

The  late  Supreme  Court  of  Bengal  held  that  Ameri- 
can decisions  "  are  not  authorities  to  which  we  must 
yield,  as  to  the  decisions  of  our  own  superior  Courts  ; 
but  they  are  in  general  well  deserving  of  attention 
as  able  expositions  of  the  law  :"^  and  again,  "  with 
respect  to  the  American  decisions,  they  are  not  authority 
witli  us,  thongh  often  extremely  valuable  as  guides  to  the 
formation  of  a  correct  judgment."^ 

And  more  recently  in  England  Cockburn,  C.  J.,  observ- 
ed as  follows  : — 

"  The  case  before  us  presents  itself,  therefore,  so  far 
as  our  Courts  are  concerned,  as  one  of  the  first  im- 
pression, on  which  we  have  to  declare,  or  perhaps,  I 
may  say,  practically,  to  make,  the  law.  I  am  glad  to 
think  that  in  doing  so  we  have  the  advantage  of  the 
assistance  afforded  to  ns  by  the  decisions  of  the  Ameri- 
can Courts  and  the  opinions  of  American  jurists,  whom 
accident  has  cansed  to  anticipate  us  on  this  question. 
And,  although  the  decisions  of  the  American  Courts  are 
of  course  not  binding  on  us,  yet  the  sound  and  enlight- 
ened views  of  American  lawyers  in  the  administration 
and  development  of    the  law — a  law,   except   so    far    as 

the  Common  and  Statute  law  at  v.  Stamp,  post, 

that  time  in  force  in  Enfjland  was  '  Malcolm    v.    Smith,    Taylor's 

introduced  into  the  Indian  Presi-  Reports  283,  288  (1848),  per  Sir  L. 

dencies.     See  Clarke's  Rules  and  Peel,  C.  J. 

Orders,  Pref.    iv.     Borrodailfi  v.  ^  Br  addon  \,  Abbot  t,\(\.,'ii:2,  2o9 

Chainxook  Buxiram,   1  Hyde,  60,  (1848),pcrSirL.  Peel,  C.  J.    In  this 

61.  and  the  case  last  mentioned  Ameri- 

*  Malcolm  v.  Smith,  post ;  Brad-  can    decisions    were   cited   at   the 

don  V.  Abbott,  post ;  Scaramamja  bar. 
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altered  by  statutory  enactment,  derived  from  a  common 
source  with  our  own,  entitle  their  decisions  to  the 
utmost  respect  and  confidence  on  our  part."' 

"  The  grantino;  of  injunctions  is  now  regulated  by  ss.  54  ^^'^  Sham- 

r-fTi       o('f>-r»TP*  -n         1  •!  nuqgur  Jute 

and  55  of  the  Specific  Itelief  Act.    But  those  sections  have  Factory  Co. 
never  been  understood  as  introducing  new  principles  of  law  Narain 
into  India,  but  rather  as  an  attempt  to  express  in    general  C'/ia<<er;e«. 
terms  the  rules  acted  upon  by  Courts  of  Equity  in  England, 
and  long  since  introduced  in  this  country,  not  because  they 
were  English  law,   but  because  they  were  in  accordance 
with  equity  and  good  conscience.      It  is  necessary,  there- 
fore, to  inquire  on   what  principle  the  Courts  have  acted 
in  England  and  in  India. "^ 

And  though  the  Specific  Relief  Act  purports  to  deal  only  Nusserwanji 
with  perpetual  Injunctions,  leaving  temporary  Injunctions  Panday  v. 
to  be  regulated  by  the  Code,  yet  "  apart  from  the  special  ^°'''^^"' 
circumstances  which  determine  whether  the  Court  should, 
in  its  discretion,  grant  an  injunction  before  the  hearing  of 
the  suit,  the  same  general  principles  must  equally  apply  to 
the  granting  of  a  temporary  injunction  as  to  a  perpetual 
injunction,  and  these  principles  must,  therefore,  be  sought 
\n  the  Specific  Relief  Act  itself.''^ 

The  Presidency  High  Courts  possess  the  same  powers 
with  regard  to  the  appointment  of  a  Receiver  as  are 
possessed  and  exercised  by  the  Courts  in  England  under 
the  Judicature  Act  of  1873,  and  the  practice  in  res|)ect 
of  these  matters  should  be  the  same.*     So  also  the   Code  Sidheswari 

1,1  .  r    -rt         •  •  Dabi  V 

in  the  matter  or   the  appointment  or  Receivers  gives   a  Abhoyesxcari 


Dabi, 


^  Scaramangaw.  stamp, 'L.'R.,o  279   (1881),  per  Sargent,   J.     But 

C.  P.  D.,  295,  303(1880).  s.   56  of  the  Specific  Relief   Act 

*  The  Shamniiggur  Jute  Factory  does  not  affect  injunctions  in  re- 
C'o.  V.  Ram  Narain  Chatterjee,  straint  of  wrongful  sale  in  execu- 
I.  L,  R.,  14  Cal„  189,  199,  200  tion  of  a  decree  under  s,  492  of 
(1886),  per  Wilson  and  Porter,  the  Civ.  Pi".  Code.  Amir  Dulhin 
JJ. ;  approved  in  Callianji  Harji-  v.  The  Administrator-General  of 
van  V.  Narsi  Tricum,  I,  L.  R.,  ^ewgra?,  I.  L.  R.,  23  Cal.,  351  (1895). 
18  Bom.,  702,  713  (1894).  *  Jaikissondas      Gangadas      v. 

*  Nusserioanji  Merwanji  Panday  Zenabai,  I,  L.  R.,  14  Bom.,  431, 
\.  Gordon,  I.  L.  R.,  6  Bom.,  266,  434(1890). 
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wide  discretion  to  the  Court.  But  this  power  is  not, 
however,  greater  than  that  exercised  by  the  Courts  in 
England  ;  and  it  must  be  exercised  on  the  same  principle, 
that  is  to  say,  with  a  sound  discretion,  on  a  view  of 
the  whole  circumstances  of  the  case,  not  merely  cir- 
oumstances  which  might  make  the  appointment  expedient 
for  the  protection  of  the  property,  but  all  the  circum- 
stances connected  with  the  right  which  is  asserted  and 
has  to  be  established.^  In  the  earlier  of  the  cases  just 
cited  it  was  said,  "  The  principles  to  which  we  refer  are 
stated  in  Kerr  on  Receivers,^  by  Lord  Cranworth  in  Owen 
V.  Iloman^  and  in  Clayton  v.  The  Attorney-General.'''  We 
see  no  ground  for  the  contention  that  these  principles  were 
not  applicable  in  this  country.  They  are  adopted  to  pre- 
vent a  wrong  to  the  defendant  which  might  equally  be 
done  here,  if  they  were  not  followed."^  And  the  Court 
added  that  the  principles  referred  to  have  not  been  relaxed 
since  the  passing  of  the  Judicature  Act  of  1873." 
yet  the  pecn-      s  3.     Xt  must  not,  however,  be  overlooked  that  the  cir- 

liar  circiini-  ^  p     ^  •  1 

stances  of  this  cumstances  01  this  country  are,  m   many  respects,  very 

be  con/iderech  different  from  those  of  England.    Not  only  may  there  be  in 

India  rights  to  be  protected  which  are  unknown  to  English 

law,'^  but  interests  of  which  it  does  take  cognizance  may 


•  Sidheswari  Dabi  v.  Ahhnyes-  which  the  person  injured  has  a 
swari  Dabi,  I.  L.  R.,  15  Cal.,  818,  remedy  at  law,  and  an  injunction 
822, 823  (1888),  per  Macpherson  and  has  been  granted  to  restrain  such 
Gordon,  JJ.,  approved  in  Chandi-  invasion  ;  Manishunl;ar  Hargovan 
(tat  Jha  V.  Padtnanand  Singh  v.  Trikam  Ncirsi,  5  Bom.  H.  C  K. 
Bahadur,  I.  L.  E.,  22  Cal.,  4.59.  (A.  C),  42  (1867);  Euvarji  Prem- 
464,  465  (1805),  per  Ghose  and  chand  v.  Bai  Jarer,  6  Bom.  H.  C. 
Rampini,  J  J.  R.  (A.  C),  143  (1869) ;  Keshav  Har- 

*  2iid  Ed.,  p.  3.  kha  v.  Ganpat  Birachand,  8  Bom, 
8  4  H.  L.  C,  997,  10,32,  v.  jmst.  H.  C.  R.  (A.  C),  87  (1871);    but 

*  Cooper's  cases  in  Chancery,  such  an  usage  was  held  not  to  have 
vol.  i,  p.  97.  been  proved  to  exist  in  Dharwar  ; 

»  Sidheswari  Dabi  v.    Abhoijes-  the    Court,    however,    recognised 

wari  Z)a6?, ""supra,  822,  823.  the  possibility  in  law  of  a  custom 

•  lb.,  823.  similar  to  that  of  Gujerat  existing 
'  Thus  according  to  the  usage  of  elsewhere:    Shrinivas   Udpirav  v. 

Gujarat    an    invasion   of  privacy  Reid,   9  Bom.  H.   C.  R.   (A.  C), 

ia   an  infraction  of   a    right    for  2^(1872).  A  right  of  privacy  exists 
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here  require  protection  by  Injunction,  or  otlierwise,  in  sets 
of  circumstances  in  which  it  is  not  necessary  to  grtiut 
relief  in  England,  or  the  converse  may  be  the  case.^  In 
the  first  of  the  cases  now  cited  it  was  said  : — "  With  reoard  -^""^  Chand 

.  ,      .     .    ,  ,  Dutt  V.    n  al- 

io the  extreme  i>roposition  on  the  other  -side  it  is  based  upon  son  <t-  Co. 

the  construction  which  the  learned  counsel  placed  upon 
English  decisions.  But,  though,  of  course,  the  principles  on 
which  English  Courts  administer  the  remedy  by  injunction 
must  be  taken  to  be  those  which  the  Legislature  meant  to 
affirm  in  the  Specific  Relief  Act,  still  the  circumstances  of 
this  country  are  very  different  from  those  of  England  ; 
and  it  would  be  a  dangerous  thing  to  assume  that,  because 
the  Courts  in  England  have  very  rarely  found  it  necessary 
to  grant  an  injunction  as  between  co-sharers  in  order  to 
prevent  multiplicity  of  suits,  or  upon  any  other  grounds, 
Courts  in  this  country  may  not  properly  be  somewhat  less 
rigid  in  doing  so."^  So  in  the  matter  of  rules  of  proce- 
dure and  practice,  though  the  utmost  respect  should  be 


by  custom  in  the  N.-W.  P.  among 
those  Hindus  and  Mahoraedans, 
who  observe  the  custom  of  the 
purda,  i.e.,  among  all  Hindus- 
except  those  of  the  lowest  castes 
and  all  Mahomedans  except  the 
poorest;  Gokul  Prasad  v.  Radho, 
I.  L.  R.,  10  All.,  3.58  (1888)  ;  [and 
see  Lachman  Prasad  v.  Jarnna 
Prasad,  I.  L.  R.,  10  All.,  162  (1887)]. 
The  Chief  Court  of  the  Punjab  has 
acknowledged  that  a  custom  of  pri- 
vacy can  exist  and  can  be  enforced; 
ib.,  1^2,  and  cases  there  cited.  The 
decisions  of  the  Calcutta  Coui't 
are  conflicting;  ib.,  382,  and  pp. 
373 — 378,  where  such  decisions  are 
cited  and  considered,  and  Benode 
Coomaree  Dossee  v.  Soudaminey 
Dnssee,  I.  L.  &.,  16  Cal.,  252,  262 
(1889).  See  also  Act  V  of  1882 
(Indian  Easements),  ss.  4,  18,  ill. 
(6).  The  rule  of  English  law  which 
is  different  {Turner  v.  Spooner, 
30   L.     J.   N.    S.,    801,     803)    has 


been  followed  by  the  Madras  High 
Court ;  Kornathi  v.  Gurmiada  Pil- 
lai,  3  Mad.  H.  C.  R.,  141  (1866). 
Sayyad  Azuf  v.  Ameerubibi, 
I.  L.  R.,  18  Mad.,  163  (1894). 

'  Ram  Chand  Dutt  v.  Watson  cfc 
Co.,  I.  L.  R.,  15  Cal.,  214, 220  (1887); 
same  case  in  appeal,  I.  L.  R.,  18 
Cal.,  10,  22  (1890)  [rights  of  co- 
sharers]  :  Venlaitacharyulii  v.  Ban- 
gacharyxdu,  I.  L.  R.,  14  Mad.,  316, 
323  (1890)  [Marriage].  See  remarks 
as  to  the  modification  of  the  ordin- 
ary right  of  easement  in  a  town 
like  Bombay,  in  Pranjivandas  v. 
Mayaram,  1  Bom.  H.  C,  O.  C.  J., 
148,154  (1863);  Ghanasham  Nilkant 
Nadkarni  v.  Moroba  Ramchandra 
Pai,  I.  L.  R.,  18  Bom.,  474,489 
(1894)  ;  and  as  to  possession  in  the 
case  of  family  dwelling  houses  in 
India  :  Anantnath  Dey  v.  Mackin- 
tosh, 6  B.  L.  R.,  571,  572, 573  (1871). 

3  Ram  Chand  Dutt  \.  Watson  d- 
Co.,  supra,  219,  220. 
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paid  to  the  wisdom  and  aiitliority  of  English  Courts, 
yet  Courts  in  India  are  by  no  means  bound  to  adopt  all 
such  rules  as  the  Equity  Courts  in  England  may  have 
established.^  Further  as  the  mode  of  living  in  this 
country  is  different  from  that  in  England,^  not  only  may 
such  mode  of  life  give  rise  to  new  rights,^  it  may  even 
in  the  case  of  such  rights  as  are  enforceable  in  both 
countries  present  in  particular  cases  new  facts  for  consi- 
deration upon  the  question  of  the  issue  of  an  Injunction 
or  the  assessment  of  damages.*  Thus  it  has  been  lield  that, 
under  the  circumstances  of  native  society  in  this  country, 
there  may  be  such  a  thing  as  a  trespass  which  w^orks  a 
truly  irreparable  injury,  although  it  does  not  effect  a 
lasting  alteration  of  the  subject  of  enjoyment  and  is  such 
as  in  England  might  be  capable  of  being  compensated  for 
in  pecuniary  damages.^  So  also  in  the  matter  of  Receivers 
the  Court's  decision  may  be  affected  by  circumstances  pecu- 
liar to  this  country.  Thus  in  considering  the  question 
whether  a  power  to  a  Receiver  to  raise  money  on  the 
property  itself  may  be  necessary  for  its  own  preservation, 
regard  must  be  had  to  the  conditions  under  which  estates 
are  held  in  India.^  Again,  English  rules  and  decisions 
may,  in  particular  cases,  be  inapplicable  owing  to  the 
fact  that  the  relations  which  existed  between  the  Court 
of  Chancery  and  the  Courts  of  Common  Law  in  England 
were  very  different  from  those  between  the  High  Courts 
and    the    Mofussil    Courts     in    India,    as  were    also    the 


•  The  Oriental  Bank  Corporation  land,"  per  Edge,  C.  J.,  in  GoJcul 
V.  G'obinloll  Seal,  I.  L.  R.,  lOCal.,  Prasad  v.  Radho,  I.  L.  R.,  10  All., 
713,  737  (1884),  ix^r  Garth.  C.  J.  358,   .385    (1888),    v.    ib.,   388,    per 

*  "  The  conditions   of   domestic  Mahmood,  .J. 

life  in  the  two  countries  have  from  '  e.g.,  the  right  of   privacy  :  see- 

remote     times     been     essentially  note  (7),  p.  10,  ante. 

different,  and,  in  ray  opinion,  it  is  *  Anantnafh  Dey  v.  Markhitvsh, 

owing  to  the  difference  in  the  con-  6  B.  L.  R.,  571,  572  (1871). 

ditions  of  domestic  life  alone  that  •  lb.,  per  Phear,  J. 

a  custom  which  appears  to  me  to  *  Porexhnath  .Voolerjeev.  Omer- 

be  a  perfectly  reasonable   one   in  to  Naiith  Mitter,  I.  L.  R.,  17  Cal., 

India  should  be  unknown  in  Eng-  014,  619(1890),  y^e*-  Petheram,  C.  J. 
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respective  functions  and  powers  of  tLese  Courts.'  And 
though  legishition  may  give  to  English  Courts  powers 
similar  to  those  possessed  by  the  Courts  of  this  country, 
their  discretional  exercise  may  here  be  different  owing  to 
circumstances  peculiar  to  the  former  Courts  existing 
anterior  to  such  legislation.^  Lastly,  where,  as  in  certain 
instances,  English  law  deals  with  rights  peculiar  to  itself, 
their  consideration  is  rendered  here  unnecessary  ;  where, 
on  the  other  hand,  rights  which  require  protection  are 
peculiar  to  this  country,  English  rules  and  decisions 
will  be  of  service,  if  at  all,  only  by  way  of  analogy  ; 
while  as  to  such  as  are  common  to  both  countries 
differences  both  in  procedure  and  substantive  law  may 
render  these  rules  and  decisions  partially  or  whollv 
inapplicable. 

§  4.     The  issue  of  Injunctions,  whether   temporary  or  The  is^ue  of 
perpetual,  is  a  form  of   "  specific   relief."     So  also  is  the  anii't"he'ap' 
appointment  of  a  Receiver  pending  a  suit.^     The  Code^  pointment  of 
further  provides  for  the  appointment  of  a  Receiver  of  pro-  forms  of  spe- 
perty  under  attachment,^  and  also  in  the  case  of  insolvent  ^^  ^^ 
debtors.^     But  it  has  been  said  that  in  the  former  case  the 
appointment  of  a  Receiver  is  "  rather  a  matter  of  ministerial 
procedure  than  of  specific  relief ;"   and  in  the   latter  case 
the  Receiver  is  the  agent  of  the  creditors/  and  both  cases 
must  be  distinguished  from  a  Receiver  appointed  by  yvaj 
of  specific  relief  pending  a  suit.^ 

*  Moran  v.  Biver  Steam  Naviga-  ^  Dhunjibhoy   Cowasji    Umrigar 

tion  Company,  14  B.  L.  H.,  352,358,  v.  Llsboa,  I.  L.  R.,   13  Bom.,  'JaL', 

359  (1875),  pel-  Markby,  J. :  Dhuro-  261  (1888). 

nidhur  Sen  v.  Agra  Bank,  I.  L.  R.,  ^  Act  I  of  1877,  s.  5. 

4  Cal.,    380,    398   (1878)  ;    in    this  '^  S.  503. 

country  there  has  been  no  fusion  *  See    Form     No.     KiS    in    the 

of  jurisiliotion,  but  the  Courts  are,  Fourth  Schedule  of  the  Code. 

and  have  been,  both  Courts  of  law  *  Ch.  XX. 

and    of    equity ;    see    Ghanasham  ''  See  Ex  parte   Warren.    In  re 

Nilkant  Nadkarni  v.  Moroba  Ram-  Joyce,   L.  R.,  10  Ch.  Ap.,  222.     In 

Chandra  Pai,  I.   L.   R.,  18  Bom.,  themsiitevoi  Badal  SingJiv.  Birch 

474,  484  (1894) ;  Begam  v.  Muham-  I.  L.  R.,  15  Cal.,  762,  764  (1888). 

tnad  Yakiib,  I.  L.  R.,  16  All.,  344,  ^  Collett's  Law  of    Specific  Re- 

358  (1894).  lief  in  India  (1882),  p.  236. 


14  INTRODUCTORY. 

Meaning  of  s  5.     The  term  "specific  relief  "  means  more  particularly 

term  "specific    ,  ^       i-    /■      i  •   1  1    f>       1  1  1  1  • 

relief."  those  classes  01  reiier  which  are  uehned  by,  and  granted  in 

civil  suits  under  the  provisions  of  Act  I  of  1877/  but  the 
full  significance  of  which  is,  however,  only  to  be  learnt 
from  the  history  in  England  of  legal  actions  and  of  the  in- 
terference by  Courts  of  Equity  with  the  limited  and  imper- 
fect remedial  jurisdiction  of  the  Courts  of  Common  Law.* 
"  The  remedies  for  the  non-performance  of  a  duty  enforce- 
able by  law  are  either  compensatory  or  specific.  The 
compensatory  remedy  is  by  the  award  of  damages.^  This 
remedy  is  often  either  useless  or  inadequate — useless  where 
the  person  ordered  to  pay  them  is  insolvent  ;  and  inade- 
quate, when,  for  instance,  the  duty  is  to  transfer  particular 
immoveable  property,  or  a  moveable,  to  which  special 
interest  is  attached.  The  specific  remedy  is  enforced  by 
directing  the  party  in  default  to  do,  or  forbear,  the  very 
thing  which  he  is  bound  to  do  or  forbear,  and  in  case  of  dis- 
obedience, by  imprisonment,  or  attachment  of  his  property, 
or  both.*  When  no  one  is  in  default,  it  is  enforced  by 
making  such  declarations  and  orders  as  the  nature  of  the 
case  may  require."^     Courts  of  Common  Law  gave  specific 

»  The  specific  reliefs  given  by  113  ;  Act  II  of  1882,  s.  59  ;  Act  IV 
this  Act  are  enumerated  in  its  fifth  of  1882,  ss.  60, 67,  85—95  ;  Whitley 
section.  Other  specific  remedies  Stokes,  op.  cit.,  928,  929.) 
commonly  enforced  by  Indian  (as  ^  See  Nelson's  Commentaries  on 
by  English)  Courts  are— (1)  taking  the  Specific  Belief  Act  (1894) ;  In- 
an  account  of  the  property  of  a  troduction,pp.l— 70;  where  a  short 
deceased  person  and  administering  historical  account  is  given.  See 
the  same  ;  (2)  taking  accounts  of  further  Spence's  Equitable  Juris- 
a  trust  and  administering  the  trust  diction  of  the  Court  of  Chancery  ; 
propei-ty  ;  (3)  the  foreclosure  of  Snell's  Principles  of  Equity ; 
the  right  to  redeem,  or  the  sale  of  Story's  Equity  Jurisprudence,  2nd 
mortgaged  property  ;  (4)  redemp.  English  Ed.,  1892. 
tion  and  reconveyance  of  mort-  *  The  compensatory  remedy  in 
gaged  property  ;  (5)  dissolving  a  matters  of  contract  has  been  to 
partnership,  taking  the  partner-  sonie  extent  dealt  with  by  s.  73, 
ship  accounts,  realizing  the  assets.  Act  IX  of  1872.  The  SpecificRelief 
compelling  each  partner  to  pay  the  Act  deals  with  it  only  so  far  as 
balance  due  from  him, and  discharg-  it  is  either  supplementary  or  alter- 
ing the  debts  of  the  partnership.  native  to  specific  relief, 
(See  Civil  Procedure  Code,  s.  213.  *  Civil  Procedure  Code,  s.  260. 
and   Schedule  VI,    Xos.  105-110.  »  Whitley  Stokes.  r,/>.  n/.,  928. 
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relief,  in  tlie  case  of  immoveable  property,  in  the  action 
of  ejectment/  and  in  the  actions  of  detinue^  and  replevin 
for  the  recovery  of  the  specific  possession  of  personal  chat- 
tels, in  neither  of  which  latter  actions,  however,  was  there 
any  certainty  of  i-ecovering  aught  but  damages.  With 
these  and  some  other  exceptions  the  redress  given  by  the 
latter  Courts  in  all  actions,  whether  founded  on  contract 
or  tort,  sounded  in  damages  only.  Equity  therefore, 
where  necessary,  supplemented  the  deficiencies  of  this 
remedial  jurisdiction,  by  decreeing  the  restitution  in  specie 
of  specific  moveable  property,  by  compelling  the  perform- 
ance of  contracts  and  by  the  administration  of  both  a 
protective  and  preventive  justice  in  respect  of  property, 
the  subject  of  litigation.^  Thus,  for  instance,  while  in 
effect  the  common  law  allowed  parties  to  a  contract  the 
election,  either  to  perform  or  to  pay  damages  for  non- 
performance; equity  in  cases  where  there  was  either  no 
remedy  at  common  law  or  the  remedy  was  inadequate 
deprived  the  defaulting  party  of  such  election.*  So  also 
equity  devised  the  remedy  by  Injunction  in  some  respects 
analogous  to  the  equitable  remedy  of  specific  performance. 
For  while  a  decree  of  specific  performance  as  its  name 
implies  enforces  the  performance  of  some  specific  act,  an 
Injunction  which  is  the  very  converse,  judicially  forbids 
the  performance  of  some  specific  act  or  series  of  acts.^ 

§  6.     When  specific  relief  is  granted  by  preventing  a  Preventive 
party  from  doing  that,  which  he  is  under  an   obligation^  relief. 

•  See  Act  I  of   1877,   s.    8  ;  the  common  law  or  prerogative    writ 

possessory  remedy  given  by  s.  9  is  of    mandamus)    which    form    the 

taken  from  s.  15,  Act  XV  of   1859,  material  of  Act  I  of  1877. 

and    resembles  the    old    English  *  Story's  Eq.  Jur.,  §  714  :  v.  ih., 

assize  of  "Novel  Disseisin."  note  (a)  to  13th  Amer.   ed.,  p.  178, 

9  See  Act  I  of  1877,  s.  10,  which  and  jiost- 

embodies,   with  some  change,  the  *  Smith's  Principles    of    Equity 

common  law  doctrine  of  detinue.  (1888),  p.  688  ;  as  to  the  form,  how- 

"  It  is  these  and  other  forms  of  ever,  of  mandatory  injunctions  in 

redi-ess,    in    the    main    equitable  India,  see  post. 

(ss.  8,  9,  10  are  common  law  reme-  '  This  term  includes  every  duty 

dies,  and  ss.  45 — 51  deal  with  mat-  enforceable  by  law.    Act  I  of  1877, 

tcrs  which  were  the  subject  of   the  s.  3. 
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Relief  by 
Specific  Per- 
formance, 
Injunction, 
and  Receiver 
belong^  to  the 
same  branch 
of  the  law : 


but  there  is 
a  distinction 
between  the 
remedies. 


not  to  do,  it  is  called  "preventive  relief',"'  and  preventive 
relief  is  granted  ;it  the  discretion  of  the  Court  by  Injunc- 
tion, temporary  or  perpetual.^ 

§  7.  Relief  by  specific  performance,  Injunction  and 
Receiver  belono;  to  the  same  branch  of  the  law.  Moreover 
the  appointment  of  a  Receiver  operates  as  an  Injunction 
against  the  parties,  their  agents  and  persons  claiming 
under  them,  restraining  them  from  interfering  with 
the  possession  of  the  Receiver  except  by  permission  of 
the  Court  y"  and  "  an  order  for  an  Injunction  is  always 
more  or  less  included  in  an  order  for  a  Receiver.  It  is 
not  necessary,  if  a  Receiver  be  appointed,  to  go  on  and 
grant  an  Injunction  in  terms."*  All  three  forms  of 
relief  are  dealt  with  by  the  Specific  Relief  Act.  The 
issue  of  temporary  Injunctions  and  the  appointment  of 
Receivers  are,  together  with  the  subjects  of  arrest  and 
attachment  before  judgment  and  interlocutory  orders, 
dealt  with  bv  the  Code  under  the  single  heading  of 
"  Provisional  Remedies."^  Relief  granted  by  appoint- 
ment of  a  Receiver  pendente  lite  bears  in  many  respects 
a  close  analogy  to  that  by  temporary  Injunction.  Both 
are  extraordinary  equitable  remedies  as  distinguished  from 
the  ordinary  modes  of  administering  relief.  Both  are 
essentially  preventive  in  their  nature  being  properly 
used  only  for  the  prevention  of  future  injury,  rather 
than  for  the  redress  of  past  grievances.  Both  have  one 
common  object  in  so  far  as  they  seek  to  preserve  the 
res  or  subject-matter  of  the  litigation  unimpaired,  to  be 
disposed  of  in  accordance  with  the  future  decree  or  order 
of  the  Court.^ 

§  8.  There  is,  however,  a  distinction  between  the  re- 
medies in  that  "  specific  performance  is  directed  to  com- 
pelling performance   of  an  active  duty,    while  Injunction 


>  Act  I  of  1877,  s.  6. 

»  Act  I  of  1877,  s.  52. 

'  Mahomed      Zohnrnddfien 
Mahonud  Noorooddeen,  I.  L. 
21  Cal.,  85,  91  (1893). 


*  Kerr   on    Receivers,   3rd 
(1891),  p.  9. 

»  Civ.  Pr.  Code,  Pai  t  IV. 

*  High  on  Receivers,  16,  17. 


ed. 
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(though  sometimes  in  a  subsidiary  way  requiring  an  act  to 
be  done)  is  generally  directed  to  preventing  the  violation 
of  a  negative  one.  This  difference,  however,  is  very  great. 
The  remedy  of  specific  performance,  relating  as  it  does 
to  active  duties,  deals  in  the  main  only  with  contracts  ;'• 
while  the  remedy  of  Injunction,  having  to  do  with 
negative  duties,  deals  not  only  with  contracts,  but  also 
with  torts,  and  with  many  other  subjects,  among  them 
subjects  of  a  purely  equitable  nature."^  Whether,  however, 
the  negative  duty,  or  duty  to  abstain,  be  contractual  or 
general,  the  Injunction  which  enforces  it  is  the  same  in 
nature  and  form.  The  general  grounds  of  similarity 
between  relief  by  Receiver  and  by  Injunction  have  been 
adverted  to.  Perhaps  the  principal  element  of  difference 
between  these  two  important  remedies  lies  in  this  :  that 
an  Injunction  is  strictly  a  conservative  remedy,  merely 
restraining  action  and  preserving  matters  in  statu  quo, 
without  affecting  the  possession  of  the  property  or  fund  in 
controversy  ;  while  the  appointment  of  a  Receiver  is 
usually  a  more  active  remedy,  since  it  changes  the 
possession  as  well  as  the  subsequent  control  and  manage- 
ment of  the  property.  The  Court  by  an  Injunction  ties 
up  the  hands  of  the  defendants,  and  preserves  unchanged, 
not  only  the  property  itself,  but  the  relations  of  all 
parties  thereto.  But  in  appointing  a  Receiver  the  Court 
goes  still  farther,  since  it  wrests  the  possession  from 
the    defendant   and   assumes    and    maintains    the    entire 


*  "  From    the    nature    of    the  in    which    one    person    contracts 

case   the   remedy  of  specific  per-  with  another  not  to  do  a  certain 

formance    only    applies    to    cases  act;   and  such  negative  contracts 

arising  out  of  contract ;   since  it  may,  as  we    have    seen    (p.    656, 

rarely    happens    apart  from   con-  Lumley  v.    Wagner,  1  DeG.  M.  & 

tract  that  one  person  has  a  right  G.,  615),    be    specifically   enforced 

to  the  performance  of  a  particular  by  means  of   injunction."    Smith's 

act   on  the  part  of    another.     On  Principles  of  Equity,  sx^jra,  6S8. 
the  contrary,  the  cases  for  which  *  Story,   Eq,    Jur.,  13tli  Araer. 

injunction    is    a   proper    remedy  Ed.  (1SS6),  p.  179.  NotebyM.  M. 

have    usually  no  connection  with  Bigelow.     Smith's    Piinciples    of 

contract.   There  are,  indeed,  cases  Equity,  688. 

W,  IR  2 
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management  of  the  property  or  fund,  frequently  changing 
its  form,  and  retaining  possession  through  its  officer,  the 
Receiver,  until  the  rights  of  all  parties  in  interest  are 
satisfactorily  determined.  From  the  points  of  resemblance 
already  indicated  it  is  not  to  be  inferred  that  the  appoint- 
ment of  a  Receiver  necessarily  follows  fiom  the  granting 
of  an  Injunction  or  that  the  two  remedies  are  necessarily 
inseparable.  And  while  it  frequently  happens  that  the 
Courts  are  called  upon  to  administer  both  species  of 
relief  in  the  same  action,  and  at  one  and  the  same  time, 
yet  it  by  no  means  follows  that  because  an  Injunction  is 
granted  a  Receiver  must  be  appointed  and  the  two  are 
to  be  treated  as  distinct  and  independent  matters.  The 
Court  therefore  may  refuse  a  Receiver,  although  the 
case  presented  is  a  fitting  one  for  an  Injunction,  and 
although  an  Injunction  has  already  been  granted.^  A 
distinction  exists  between  the  case  in  which  an  Injunction 
and  that  in  which  a  Receiver  will  be  issued  or  appointed 
respectively.  "That  distinction  seems  to  be  that,  while 
in  either  case  it  must  be  shown  that  the  property  should 
be  preserved  from  waste  or  alienation  ;  in  the  former  case, 
it  would  be  sufficient,  if  it  be  shown  that  the  plaintiff  in 
the  suit  has  a  fair  question  to  raise  as  to  the  existence  of 
the  right  alleged  ;  while  in  the  latter  case,  a  good  prima 
facie  title  has  to  be  made  out."^ 
General  §  9.     Relief  whether  it   be  given  by   the  issue  of  an 

upon  which  an  Injunction  or  the  appointment  of  a  Receiver  is  granted 
isslied  or  a  ^^   generally  upon  the  principle  quia  timet  ;  that  is,  the  Court 

and  not  because  an  injury  has  already  occurred,  which 

*  High,  on  Receivers,  17, 18,  and  cumstances." 

see  Hall  v.    Hall,  3  Mac.  G.,   85,  *  Chandidat  Jhav.  Padmanand 

where  it    was  said    by    the  Lord  Singh  Bahadm;  I.  L.  R.,  22  Cal., 

Chancellor    that    "  the    rights   to  459,   465    (1895),    per    Ghose    and 

thosr"  different  remedies  are  essen-  Rampini,  J  J.,  referring  to  Kerr 

tially  distinct  and    depend  upon  on  Receivers,  pp.  3,   4     Kerr    on 

totally  ditfercnt  grounds  and  cir-  Injunctions,  pp.  10,  11. 


Receiver         assists  the  party  who  seeks  its  aid,  because  he  fears  (quia 
timet)  some  future  probable  injury  to  his  rights  or  interests, 
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requires  any  compensation  or  other  relief.  So  the  remedy 
by  temporary  injunction  being  preventive  in  its  nature,  it 
is  not  necessary  that  a  wrong  should  have  been  actually 
committed  before  the  Court  will  interfere,  since  if  this 
were  required  it  would  in  most  cases  defeat  the  very  pur- 
pose for  which  the  relief  is  sought  by  allowing  the 
commission  of  the  act  which  the  complainant  seeks  to 
restrain.  And  satisfactory  proof  that  the  defendants 
threaten  the  commission  of  a  wrong  (which  is  within  their 
power)  is  sufficient  ground  to  justify  the  relief.^  These  and 
other  similar  precautionary  reliefs  were  formerly  granted 
by  Courts  of  Equity  on  Bills  Quia  Timet,'^  to  support  which 
it  must  have  been  shown,  firstly,  that  there  was  a  title  in 
possession  or  expectancy  in  the  plaintiff,  and  secondly, 
that  there  was  danger  to  the  property.^  These  bills 
would  now  take  the  form  of  an  action  in  the  nature  of  a 
Bill  Qxua  Timet  and  would  be  brought,  in  England, 
in  the  Chancery  Division,  and  in  India,*  in  any  Court 
of  jurisdiction  competent  to  grant  the  relief  prayed. 
"  The  remedy  of  (final)  injunction,  like  that  of  specific 
performance,  proceeds  upon  the  theory  that  there  are 
duties  the  performance  of  which,  as  they  stand,  ought  to 
be  insisted  upon, — duties  in  regard  to  which  an  election, 
as  an  equivalent,  to  violate  the  same  upon  the  terms  of 
making  compensation  cannot  be  permitted  ;  not  indeed 
that  all  the  duties  the  violation  of  which  may  be  enjoined, 
may  be  enjoined  without  regard  to  the  question  whether 
damages  for  a  violation  could  be  accurately  computed,  but 
that  there  are  duties  of  a  peremptory  nature  within  the 
operation  of  the  remedy  of  injunction  as  well  as  within 
that  of  specific  performance.     These   duties  may   here,  as 

»  Story's  Eq.  Jur.,  §  826.     High  «  Satoor  v.  Satoor,  2  Mad,  H.  C. 

on  Injunctions,  17—23.  R.,  8,  10  (186*). 

2  Story    Eq.  Jur.,   §§   825—851.  *  v.  ib.,  10,  where  it  was  pointed 

Relief  given  by  way  of  cancellation  ont  that  the  plaint  was   really   in 

of  instruments  (Act  I  of  1S77,  ss.  the  nature   of  a  Bill  Quia   Timet, 

39 — 41)  is  also  given  upon  the  prin-  but  that  it  did  not  disclose  any  of 

ciple  quia  timet.    Stoi-y's  Eq.  Jur.,  the  grounds  necessary  to  support 

§  694.  such  a  bill. 
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well    as   in  the  law  of  specific  performance,  be   termed 

primary,  since  they  are  not  substitutional."  ^ 

Protcotivo  §  10.     The  manner  in  which  the  above-mentioned  aid  is 

relief.  •  i       /^  f    t-i 

given  by  Courts  of  Equity  is,  of  course,  dependent  on 

circumstances.     They  interfere   sometimes   by  the   mere 
issuing  of  an  Injunction  or  other  remedial  process.^     But 
that  portion  of  equitable  jurisdiction  which  consists  in  the 
administration  of  a  protective  or  preventive  justice  is  not 
limited  to  this.     The  Courts  interfere  also  by  orders  to 
pay  funds  into  Court,^  by  directions  to  give  security,  by 
orders  for  the  detention  and  preservation  of  property,  by 
other  like  orders  and  directions,*  and  by  the  appointment 
of  a   Receiver   to   receive  rents    or   other    income,^  thus 
adapting  their  relief  to  the  precise  nature  of  the  parti- 
cular case  and  the  remedial  justice  required  by  it  ;  the 
object  being  in  all  cases  to  preserve  property  to  its  appro- 
priate uses  and  ends.^ 
The  gfrant  of  I      §  11.     The  exercise  of  the  jurisdiction  to  grant  relief  by 
protecth-e  ^^  ^he  appointment  of  a  Receiver,^  or  the  issue  of  an  Injunc- 
iv^dfscre^"'^^  tion,*'  is  not  a  matter  ex  dheito  jvstitiw,  but  one  which  is 
tionary,  purely  within  the  discretion  of  the  Court.     The  latter  is 

not  bound  to  grant  such  relief  merely  because  it  is 
lawful  to  do  so.  But  the  discretion  of  the  Court  is  not 
arbitrary,  but  sound  and  reasonable,  guided  by  judicial 
principles  and  capable  of  correction  by  a  Court  of  Appeal.^ 

»  Story's   Eq.  Jur.,  1,3th  Amer.  these,  sa.  498—500,   ."02,  were  first 

ed.  (1886),  pp.   178,  179.     Note  by  inserted  in  the  Code  of  1877.    Sec- 

M.  M.  Bigelow.  tion  501  corresponds  with  s.  91  of 

a  V.  supra.  the  Old  Code,   Act  VIII  of  1859. 

'  See  Saioor  v.  Satoor,  2  Mad.  H.  Sections  498—500  are  taken  from 

C.  R.,  8,  11  (1864)  ["  the  protection  Order  .52,  Rules  2—4  of  the  English 

of  property  which  is  the  subject  Judicature  Act,    and  s.  502  from 

of  litigation  by  requiring  it  to  be  s.  244  of  the  New  York  Code, 

brought  into  Court  is  an  import-  *  Civ.  Pr.    Code,    ss.  503 — 505  ; 

ant  part  of  its  (the  Court's)  juris-  Act  I  of  1877,  s.  44. 

diction."]  «  Story's  Eq.  Jur  ,§826;  Smith's 

*  The  Courts  in  India  practical-  Principles  of  Equity,  752. 

ly  possess  all  these  powers  of  pro-  '  Act  I  of  1877,  s.  44. 

tectivc  and  preventive  relief.     See  *  lb.,  s.  52. 

the    interlocutory    orders    in   the  ^  lb.,  s.  22  (discretion  to  decree 

Civ.   Pr.   Code,  ss.  498—502.    Of  spccificperforraance;  See  Story's  Eq. 
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All  questions  of  discretion  are  usually  questions  of  degree.^ 
Where  there  is  a  discretion  exerciseable  the  Court  is  bound 
to  look  at  all  the  circumstances  of  the  case.^  The  juris- 
diction of  the  Court  to  interfere  being  equitable  is 
governed  upon  equitable  principles.  And  therefore  the 
Court  will,  amongst  other  things,  look  to  the  conduct  of  the 
person,  who  makes  the  application,^  Where  an  appeal 
attacks  the  exercise  of  discretion,  before  the  Appellate 
Courts  will  interfere  on  this  ground  in  favour  of  the  appel- 
lant, the  latter  must  satisfy  such  Court  that  the  discretion 
has  been  improperly  exercised.* 

The  occasions  and  principles  upon  which  these  discre- 
tionary powers  will  be  exercised  by  Courts  in  British 
India  form  the  subject-matter  of  this  branch  of  the  law 
and  of  the  following  chapters. 


Jur.,   §  742);  the  same  rule  holds  case,  4  Burr.,  2539,  cited  in  ^Tartons 

good  for  injunctions  in  the  case  of  Sahaiw . Bhairo Pershad Singh,l.\i. 

obligations  arising  from  contract ;  R.,  5  Oal.,  259,  265  (1879) ;  See  also 

ib.,   s.   54  :    Callian    Harjijivan  v.  remarks  in  Queen-Empress  v.  Gha- 

Narsi  Tricum,  I.  L.  R.,   18  Bom.,  gan  Dayaram,  I.  L.  R.,  14   Bom., 

714  (1894),  and  the  principle  is  of  331,  344,  352  (1890),  /;er  Jardine,  J. 

general  application  in  other  cases.  '  Ghanashain  Nilkant  Nadkarni 

For  "  Discretion,  when  applied  to  v.  Moroba  Ramchundra  Pai,  I.  L. 

a  Court  of  law,   means  discretion  R.,  18  Bom.  (1894)  at  p.  493. 

guided  by  law.     It  must  be  gov-  ^  lb.,  at  p.  484. 

erned  by  rule  and  not  by  humour.  ^  ^^t  I  of  1277,  s.  56  {j) ;  Kerr  on 

It  must  not  be  arbitrary,   vague,  luj.,  15  :  Kerr  on  Receivers,  7. 

and  fanciful,  but  legal  and  regu-  ■*  Shadiv.  Anuj)  Singh,  I.  L.  R., 

lar."  Per  Lord  Mansfield  in  Wilke's  12  All. ,  438  (1889). 
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§  12.  When  Specific  Relief  is  given  by  preventing  a  Meaning^of 
party  from  doing  that  which  he  is  under  an  obligation  not  junction." 
to  do  it  is  called  preventive  relief  which  is  granted  by 
means  of  an  Injunction.^  An  Injunction  was,  under  the  old 
English  procedure,  a  writ  issuing  by  order  and  under  seal 
of  the  Court  of  Chancery  and  was,  with  certain  excep- 
tions, until  the  Judicature  Act  of  1873,  a  remedy  peculiar 
to  that  Court.'^  A  writ  of  Injunction^  may  be  described  to 
be  a  judicial  process  whereby  a  party  was  required  to  do 
a  particular  thing,  or  to  refrain  from  doing  a  particular 
thing,  according  to  the  exigency  of  the  writ.  The  process, 
however,  was  rather  preventive  than  restorative,  though  it 
was  by  no  means  confined  to  the  former  object.  Under  the 
present  English  procedure  no  writ  of  Injunction  is  to  issue- 
An  Injunction  is  in  England,*  as  in  India,^  by  judgment 
or  order,  and  such  judgment  or  order  has  the  effect 
which  a  writ  of  Injunction  in  Chancery  previously  had. 

§  13.     Duration,    as  well    as  the  positive    or    negative  pormg  of  in- 
character  of  their  commands,  determine  the    several  forms  junction : 
of  Injunction    which     may   be    either   non-mandatory    or 
mandatory,  temporary  or  perpetual. 

In  the  first  place  in  respect  of  duration.  Injunctions    arC;  ,-v  Temoor- 
either  temporary    (or,  as  they  are    sometimes    called,  in-  ary. 
terlocutory)  or    perpetual.     The  former  are  such   as    are 
to    continue,    until  a  specified    time    named  in  the  order 

^  Act  I  of  1877,  s.  5.  Smith's    Chancery    Practice,      ii, 

*  Kerr  on  Injunctions,  Srd  ed.,       265,    266.     Eden  on    Injunctions, 
1888,  pp.  9,   1  ;  Smith's  Chancery       367—387. 

Practice,   i,  819  (1862);  Joyce   on  *  Ord.  L.,r.  11:   for  some  forms 

Injunctions  (1872),   p.   i.      By  the  in  use  in  the  matter  of  injunctions 

Judicature   Act   all   the   jurisdic-  and  restraining  orders,  See Daniell's 

tion    of    the    Court    of   Chancery  Chancery  Forms,  ith  ed.  (1885),  692 

was  transferred  to  the  High  Court  — 698.     Civ.  Pr.  Code,  Sched.  IV, 

of  Justice,  and  a  somewhat  larger  Forms  Nos,  166,  167. 

jurisdiction  to  gi-ant    injunctions  *  Civil  Procedure  Code,  ss,  492, 

was  given  to  the  latter  by  s.  25  (8)  493,  496  ;  Act     of  1877,  s.  53.     The 

than  that  possessed  by  the  former  former  deals  with  the  granting  of 

Court :   Kerr,  1.  injunctions   by   order,    the  latter, 

*  As  to    the    form    of    a    Writ  with  the  granting   of  injunctions 
of    Injunction    in    Chancery,    See  by  decree  at  the  hearing. 
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or  until   the  further  order  of  the  Court.^     They  may  be 
granted  at  any  period  of  a  suit  and  are  regulated  by  the 
Code    of  Civil  Procedure.      The  Court  may  in  the  case 
of  an  Injunction  under  s.  493  of  the  Code  grant  it  upon 
such   terms  as  to  the  duration    of    the  Injunction  as  it 
thinks    fit.^     The  temporary   Injunction    is    merely    pro- 
visional in  its  nature  and  does  not  conclude  a  right  ;  its 
effect  and  object  is  merely  to  preserve  the  property  in 
dispute  in  statu  quo,  until  the  hearing  or  further  order,  or 
to  prevent  future  injury,  leaving  matters  as  far  as  possible 
in  statu  quo,  until  the  suit  in  all  its  bearings  can  be  heard 
and    determined.^     The    sole    object    of   an    interlocutory 
Injunction  is  to  preserve  the  subject  in  controversy  in  its 
then    condition,  and  without  determining  any    questions 
of  right,  merely  to   prevent  the   further   perpetration   of 
wrong,  or  the  doing   of  any  act  whereby  the   right  in 
controversy   may   be   materially  injured  or    endangered. 
Only   such  restraint  will  therefore  be  interposed  as  may 
suffice  to  stop  the   mischief  complained  of  and  preserve 
matters  in  statu   quo.^     In  granting  such  Injunctions  the 
Courts  in  no  manner  anticipate  the  ultimate   determina- 
tion of  the   questions   of  right  involved.     They   merely 
recognise  that  a  sufficient  case  has  been  made  out  to  war- 
rant  the  preservation  of  the  property  or  rights  in  issue 
ill  statu  quo,  until  a  hearing   upon    the   merits,  without 
expressing  and  indeed  without  having  the  means  of  form- 
ing a  final  opinion  as  to  such  rights.     The  Court  upon  an 
application  for  a  temporarj^  Injunction  will  deal  with  the 
application  upon  the  evidence  before  it  and  will   confine 
itself  strictly  to  the  object  sought  and  as  far   as   possible 
abstain  from  prejudging  the  question  in  the  cause. ^ 

*  Act  I  of  1S77,  s.  53.  *  Blalcp.more  v.  Glamorganshire, 
s  Civ.  Pr.  Code,  s.  493.  etc.,  1  Myl.  &  K.,  \M,  jjer  Lord 
^  Kerr  on  Injunctions,  9 10.  Brougham.  Hiffh  Inj.,  5-6. 
High  Inj.,  5-6.  Shepherd  v.  The  »  High  Inj.,  6  ;  Gopeenath  Moo- 
Trustees  of  the  Port  of  Bombay,  kerjee  v.  Kally  Dass  Mullick,  I.  L. 
I.  L.  R.,  1  Bom.,  132,  145  (1876),  R.,  10  Cal.,  225,  231  (1883) ;  Kerr, 
per  Green,  J.  Inj.,  24  ;   Chundidat  Jha  v.    Pad- 
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In  order  to  sustain  an  Injunction  for  the  protection  of 
property  pendente  lite  it  is  not  necessary  to  decide  in  favour 
of  the  plaintiff  upon  the  merits,  nor  is  it  necessary  that 
he  should  present  such  a  case  as  will  certainly  entitle  hini 
to  a  decree  upon  the  final  hearing,  since  he  may  be  entitled 
to  a  temporary  Injunction,  although  his  right  to  the  relief 
prayed  may  ultimately  fail.^  Nor  is  the  decision  of  the 
Court  in  granting  or  refusing  a  preliminary  Injunction 
conclusive  upon  either  the  Court  or  parties  on  the  subse- 
quent disposition  of  the  cause  by  final  decree.^ 

The  Court  will  not,  however,  upon  an  application  for 
such  an  Injunction  shut  its  eyes  to  the  question  of  the 
probability  of  the  plaintiff  ultimately  establishing  his 
demand  and  will,  before  it  disturbs  a  defendant  in  the 
exercise  of  a  legal  right,  consider  the  probability  of  the 
plaintiff   maintaining  his  right  against  the  defendant.^ 

The  orders  pronounced  by  English  Courts  upon  applica- 
tions for  temporary  Injunctions  have  varied  at  different 
times.  Under  the  former  practice,  as  well  as  under  the 
Civil  Procedure  Code,*  the  form  usually  adopted  was  and 
is  "until the  hearing  of  the  cause  or  until  further  order." 
Under  the  present  English  procedure  it  is  "  until  judgment 
in  this  action  or  until  further  order,"  in  order  to  show 
that  the  Injunction  is  not  to  extend  beyond  it,  unless  then 
continued.^  For  an  Injunction,  which  has  been  granted 
upon  an  interlocutory  application,  is  superseded  by  the 
judgment  in  the  action.  If  it  is  intended  that  it  should 
remain  in  force,  it  must  be  expressly  continued.^ 

A  temporary  Injunction  may  further  come  to  an  end 
before  decree,  where  an  application  for  its  discharge  has 
been  made  and  granted  under  s.  496  of  the  Code. 

manand  Singh  Bahadur,  I,  L.  R.,  1  Coopt.   Cottenham,  97 ;  and  see 

22  CaL,  459,  46G  (1895).  Atlorneij-General     v.     Mayor,     5 

»  Great  Western  Railway  Go.  v.  DeG.  M.  &  G.,  52. 

BirminghamEy.  Go.,  2Fh.,  597.  '*  Civ.    Pr.     Code,    Sched.    IV, 

a  High  Inj.,  6,  citing  Andrae  v.  No.  166  ;  Act  I  of  1877,  s.  53. 

Bedfield,  12  Blatch.,  407.     (Araer.)  *  1  Set.,  173  ;  Kerr,  629,  630. 

*    Glayton    v.    Attorney -General,  ^  Kerr,  637. 
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If  a  suit  is  decreed,  an  Injunction  granted  by  the  decree 
will  of  course  subsist  pending  an  appeal  against  that  decree. 
But,  if  a  suit  is  dismissed,  an  interlocutory  Injunction  pre- 
viously granted  comes  to  an  end.^  The  suit  ceases  to  be  a 
pending  suit,  and  the  Court  which  dismissed  it  ceases  to  have 
jurisdiction  either  to  continue  and  maintain  the  Injunction 
so  previously  granted,  or  to  issue  a  fresh  Injunction  in  re- 
spect of  the  matter  in  suit.^  If  it  is  desired  to  obtain  a 
temporary  Injunction  pending  the  hearing  of  an  appeal, 
an  application  for  that  purpose  should  be  made  to  the 
Appellate  Court." 

A  temporary  Injunction  may  be  granted,  if  in 
any  suit  it  is  proved  by  affidavit  or  otherwise  (a) 
that  any  property  in  dispute  in  a  suit  is  in  danger 
of  being  wasted,  damaged  or  alienated  by  any  party 
to  the  suit,  or  wrongfully  sold  in  execution  of  a 
decree,  or  (h)  that  the  defendant  threatens,  or  is  about  to 
remove  or  dispose  of  his  property  with  intent  to  defraud 
his  creditors.  In  such  cases  the  Court  may  by  order  grant 
a  temporary  Injunction  to  restrain  such  act,  or  give 
such  other  order  for  the  purpose  of  staying  and  prevent- 
ing the  wasting,  damaging,  alienation,  sale,  removal  or 
disposition  of  the  property  as  the  Court  thinks  fit,  or 
refuse  such  Injunction  or  other  oi'der.* 

Further,  in  any  suit  for  restraining  the  defendant 
from  committing  a  breach  of  contract  or  other  injury, 
whether  compensation  be  claimed  in  the  suit  or  not, 
the  plaintiff  may,  at  any  time  after    the  commencement 

*  KalyanhhaiDipchandv.Ghan-  Pitam  Mai,  I.  L.  R.,  10  AIL,  506, 

asham  Lai  Jadunathji,  I.   L.  R.,  512  (I88S). 

5  Bora.,  "29,    31   (1880)  and  cases  ^  Shaikh  Moheeooddeen  v.  Shaikh 

cited  in  next  note.  A  hmed  ff ossein,  sn pra,  385 ;  Gossain 

2   Yumin-ud-Dovjlah    v.    Ahmed  Monny    Puree    v.    Gour    Pershad 

AH  Khun,  I.  L.  R.,  21   CaL,  501  Sinfjh,    supra    at    p.   149 ;    Kirpa 

(1891) ;     Shaikh  Moheeooddeen    v.  Dayal  v.  Eayii  Kishori,  I.  L.  R.,  10 

Sheikh  Ahmed  Hossein,U  W.  R.,  AIL,   80  (1SS7) ;    Kanuhi   Ram  v. 

384  (1870) ;  Gossain  Money  Puree  v.  Biddya  Ram,  I.  L.  R.,  1  AIL,  549, 

Gour    Pershad  Sitifjh,  I.  L.  R.,  11  551,  note  (1S78). 

CaL,  146  (1884) ;  cf.  Ram  Chund  v.  *  Civ.  Pr.  Code,  s.  492. 
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of  the  suit,  and  either  before  or  after  judgment,  apply  to 
the  Court  for  a  temporary  Injunction  to  restrain  the  de- 
fendant from  committing  the  breach  of  contract  or  injury 
complained  of,  or  any  breach  of  contract  or  injury  of  a  like 
kind  arising  out  of  the  same  contract  or  relating  to  the 
same  property  or  right.  The  Court  may  by  order  grant 
such  Injunction  on  such  terms  as  to  the  duration  of  the 
Injunction,  keeping  an  account,  giving  security,  or  other- 
wise, as  the  Court  thinks  fit  or  refuse  the  same.^ 

A  perpetual  Injunction  can  only  be  granted  by  the  (ii)PerpetuaL 
decree  made  at  the  hearing  and  upon  the  merits  of  the 
suit.  It  is  in  effect  a  decree  of  the  Court.  The  defendant 
is  thereby  perpetually  enjoined  from  the  assertion  of 
a  right  or  from  the  commission  of  an  act  which  would 
be  contrary  to  the  rights  of  the  plaintiff.^  As  is  indica- 
ted by  its  name  a  perpetual  Injunction  is  unlimited  in 
duration.  It  is  in  effect  a  decree  and  concludes  a  right 
and  in  the  matter  of  procedure  is  regulated  by  the  law 
relating  to  decrees,  and  in  the  matter  of  its  grant  by 
the  provisions  of  the  Specific  Relief  Act. 

Subject  to  the  other  provisions  contained  in,  or  referred 
to  by  Chapter  X  of  the  Specific  Relief  Act,  a  perpetual 
Injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  When  such  obligation  arises 
from  contract,  the  Court  will  be  guided  by  the  rules  and 
provisions  contained  in  (chapter  II  of  that  Act  relating 
to  specific  performance.  When  the  defendant  invades  or 
threatens  to  invade  the  plaintiff's  right  to,  or  enjoyment 
of,  property,^  the  Court  may  grant  a  perpetual  Injunction 
in  the  following  cases  (namely)  : — (a)  where  the  de- 
fendant is  trustee  of  the  property  for  the  plaintiff  ;  (b) 
where  there  exists  no  standard  for  ascertaining  the  actual 
damage  caused,  or  likely  to  be  caused,    by    the    invasion  ; 

^  Civ.  Pr.  Code,  s.  493.  a  trade-mark  is  property.     Act  I 

8  Act  I  of  1877,  s.  53.  of  1877,  s.  54. 

'  For  the  purpose  of  this  section 
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(c)  where  the  invasion  is  such  that  pecuniary  compensa- 
tion would  not  afford  adequate  relief" ;  (d)  where  it  is  prob- 
able that  pecuniary  compensation  cannot  be  got  for  the 
invasion  ;  (e)  where  the  Injunction  is  necessary  to  pre- 
vent a    multiplicity    of  judicial  proceedings.^ 

Thus  (a)  A  lets  certain  land  to  B,  and  B  contracts  not  to 
dig  sand  or  gravel  thereout.  A  may  sue  for  an  Injunction 
to  restrain  B  from  digging  in  violation  of  his  contract,  (s)  A 
rings  bells  or  makes  some  other  unnecessary  noise  so  near 
a  house  as  to  interfere  materially  and  unreasonably  with  the 
physical  comfort  of  the  occupier  B.  The  latter  may  sue 
for  an  Injunction  restraining  A  from  making  the  noise.^ 
(iii)  Mauda-  Injunctions  are  further  distinguishable  according  as 
^^''•y-  they    are    framed    to    prevent    or  to  compel    the    perfor- 

mance of  an  act.  When  an  order  is  framed  to  compel 
the  performance  of  a  positive  act,  it  is  called  a  mandatory 
Injunction.^  By  the  Specific  Relief  Act  the  Courts  are 
expressly  given  power  to  grant  Injunctions  to  do  substan- 
tive acts,  when  such  Injunctions  are  necessary  to  prevent 
the  breach  of  an  obligation.  That  Act  provides  that  when 
to  prevent  the  breach  of  an  obligation  it  is  necessary  to 
compel  the  performance  of  certain  acts  which  the  Court  is 
capable  of  enforcing,  the  Court  may  in  its  discretion 
grant  an  Injunction  to  prevent  the  breach  complained  of, 
and  also  to  compel  performance  of  the  requisite  acts. 
In  England  the  same  thing  is  partially  effected  by  the 
indirect  method  of  making  orders,  called  mandatory  In- 
junctions, to  refrain  from  leaving  a  thing  undone."'' 

Thus  (a)  A,  by  new  buildings,  obstructs  light  to  access 
and  use  of  which  B  has  acquired  a  right  under  the  Indian 
Limitation  Act,  Part  IV.  B  may  obtain  an  Injunction,  not 
only  to  restrain  A  from  going  on  with  the  buildings,  but 

1  Act  I  of  1877,  s.  54.  »  .See  Kerr,  48—51.    High  Inj.,  3. 

2  lb.,  ills,  (a)  and  (s).  Sec  also  *  Act  I  of  1877,  s.  55  :  State. 
the  numerous  other  illustrations  merits  of  Objects  and  Reasons, 
appended  to  s.  54  of  the  Specific  supra.  See  Lane  v.  Newdigate,  10 
Relief  Act.  Ves.,19:2. 
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also  to  pull  down  so  much  of  them  as  obstructs  B^s  light. 
{b)  A  builds  a  house  with  eaves  projecting  over  B'5  land. 
JB  may  sue  for  an  Injunction  to  pull  down  so  much  of  the 
eaves  as  so  project,  (c)  In  the  case  put  as  Illustration  (/) 
to  section  54  of  the  Specific  Relief  Act,'  the  Court  may 
also  order  all  written  communications  made  by  B,  a 
patient,  to  A  as  medical  adviser,  to  be  destroyed,  (d)  In 
the  case  put  as  illustration  (?/)  to  section  54  of  the  Speci- 
fic Relief  Act,''  the  Court  may  also  order  A''s  letters  to  be 
destroyed,  (e)  A  threatens  to  publish  statements  concern- 
ing B  whichVould  be  punishable  under  Chapter  XXI  of  the 
Indian  Penal  Code.  The  Court  may  grant  an  Injunction 
to  restrain  the  publication,  even  though  it  may  be  shown 
not  to  be  injurious  to  B's  property.  (/)  A  being  B'5 
medical  adviser,  threatens  to  publish  B^s  written  commu- 
nications with  him,  showing  that  B  has  led  an  immoral 
life.  B  may  obtain  an  Injunction  to  restrain  the  publi- 
cation, (g)  In  the  cases  put  as  illustrations  (v)  and  (u') 
to  section  54  of  the  Specific  Relief  Act^  and  as  illustrations 
(e)  and  (^f),  ante,  the  Court  may  also  order  the  copies  pro- 
duced by  piracy,  and  the  trade-marks,  statements  and 
communications,  therein  respectively  mentioned,  to  be 
given  up  or  destroyed.* 

A  mandatory  Injunction  may  be   either  temporary  or 
perpetual.     A  mandatory  Injunction  is,  however,  seldom 


'  ^  is  B's  medical  adviser.     He  executor,     has  a  property   in  the 

deminds  money  of   B  ^yh^ch  B  de-  letters  and  may  sue  for  an  injunc- 

clines  to  pay.     A  then  threatens  tion  to  restrain  O  from  publishing 

to  make  known  the  effect  of  B's  them.     Act  I  of  1877,  s.  54,  ill.  {y). 

communications  to  him  as  a  pa-  *  A   pirates    B's    copyright.     £ 

tient.  This  is  contrary  to  J 's  duty,  may  obtain  an  injunction   to  re- 

and  5  may  sue  for  an   injunction  strain  the  piracy,  unless  the  work, 

to  restrlin  him  from    so  doing  ;  of  which  copyright  is  claimed,  is 

Act  I  of  1877,  s.  54,  ill.  (i).  libellous     or    obscene.     Act   I   of 

^  A,    a,     very     eminent      man,  1877,  s.  54,   ill.  (w).     A  improperly 

writes  letters  on  family  topics  to  uses  the  trade-mark  of  B.   B  may 

B.  After  the  death  of  A  and  5,  obtain  an  injunction  to  restrain  the 

C,  who  is  B's  residuary  legatee,  user,  provided  that  B's  use  of  the 
proposes  to  make  money  by  pub-  trade-mark  is  honest.  Ih.,  ill.  {w). 
lishing  A's  letters.     D,  who  is  A's  *  Act  I  of  1877,  s.  55. 
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equitable 
relief  by 
Injunction. 


granted  before  the  hearing^  though  when  the  case  is  clear 
and  free  from  doubt  it  may  be  had  upon  interlocutory 
a{)plication.^  When  a  mandatory  Injunction  is  asked  for, 
the  plaintiff  need  not  apply  for  an  interlocutory  Injunction 
before  the  hearing.* 
Orijrin  of  the  §  14.  The  jurisdiction  of  equity  to  decree  Injunctions, 
as  well  as  specific  performance,  arose,  owing  to  the  fact 
that  the  Courts  of  Common  Law  could  afford  no  remedy  at 
all  or  such  remedy  as  they  could  afford  was  imperfect  or 
inadequate.  The  common  law  Courts  had,  indeed,  in 
certain  cases,  the  power  of  prohibiting  the  committal  of 
wrongs  ;  so  waste  could  be  restrained  by  the  writ  of 
prohibition  and  estrepment  of  waste.  But  the  cases  in 
which  that  law  supplied  remedies  of  this  nature  were 
very  few,  and  the  procedure  by  which  they  were  applied 
was  cumbrous  and  inconvenient,  so  that  the  assistance  of 
equity  was  at  an  early  period  found  necessary  for  the  proper 
administration  of  justice  ;  and  when  this  jurisdiction  was 
established,  the  superiority  of  its  process  gradually  caused 
the  inferior  remedies  of  law  to  fall  into  desuetude.* 

§  15.  An  Injunction  is  a  form  of  relief  granted  in  a 
pending  suit  in  respect  of  the  actual  or  threatened  infringe- 
ment or  invasion  of  some  legal  right,  that  is,  some  right 
recognised  by  and  capable  of  being  enforced  at  law,  where 
under  the  circumstances  of  the  case  and  upon  the  principles 
which  govern  the  issue  of  Injunctions,  this  form  of  relief  is 


Subject- 
matter  of 
Injunctions 


*  Kerr,  51  ;  High  on  Injunc- 
tions, 3,  Eden  Injunctions,  330, 
331 ;  Gale  v.  Abbott,  8  Jur.  N.  S„ 
987  ;  Johnston  V.  Courts  of  Justice 
Chambers,  W.  N.  (1883),  5. 

'  lb.,  Robinson  v.  Byron,  1  Bro. 
C.  C,  588 ;  Hervey  v.  Smith,  1  K.  & 
J.,  392:  Attorney-General  V.  Metro- 
politan  Board  of  Works,  1  H.  & 
M.,  312;  Bonner  v.  Great  Western 
Railway  Co.,  24  Ch.  D.,  10.  The 
Court  will  moreover  never  flinch 
from  ordering  work  to  be  undone. 


if  it  has  been  forced  on  pending 
an  appeal  or  pending  a  motion 
for  an  Injunction,  Wimbledon 
Local  Board  v.  Croydon  Rural 
Sanitary  Authority,  32  Ch.  D., 
428,  429, 

8  Gale  V.  Abbott,  8  Jur.  N,  S., 
987. 

"»  Story's  Eq.  Jur.,  §§  714,  864  ; 
Smith's  Principles  of  Equity, 
690.  Spence's  Equitable  Jurisdic- 
tion, i,  668.  Eden's  Injunctions, 
159. 
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the  appropriate  remedy  for  such  invasion  or  infringement. 
An  Injunction  will  not  be  granted  to  parties,  who  have  no 
legal  right  whatever.  For  it  is  in  its  nature  a  just  and 
convenient  remedy  granted  for  the  purpose  of  protecting 
or  asserting  the  legal  rights  of  the  parties,  that  is, 
for  the  defence  or  enforcements  of  rights  which  are 
capable  of  being  enforced  at  law  or  in  equity.^  The 
granting  of  Injunctions  is  not  limited  to  cases  in  which 
there  is  actual  or  prospective  injury  to  property.  Thus 
the  publication  of  a  libel,^  the  making  of  slanderous 
statements^  and  injury  to  personal  status  may  be  restrain- 
ed.* But  where  the  subject-matter  of  an  Injunction  is  pro- 
perty, the  latter  should,  when  granted,  be  strictly  confined 
to  the  property  in  suit  f  as  of  course  in  other  cases  to  the 
restraint  of  the  particular  act  or  acts  complained  of. 
Though  when  a  plaintiff  alleges  and  proves  a  peculiar  and 
specific  injury,  the  order  which  he  obtains  gives  him  an 
extended  right  in  general  terms  to  restrain  any  injury  of 
the  same  kind.**  Equity  will  not  interfere  for  purposes 
of  punishment  only  nor  will  it  lend  its  aid  by  Injunc- 
tion for  the  enforcement  of  right  or  the  prevention  of 
wrong  in  the  abstract,  and  unconnected  with  any  injury 
or  damage  to  the  person  seeking  the  relief  : '''  nor  will  the 
Court  interfere  by  Injunction  in  matters  merely  criminal 
or  immoral,  which  do  not  affect  any  right  to  property  f 
nor  will  the  Court  interfere  in  political  matters  or  with 

*  North  London  Raihoay  Co.  v.  Po7't    of    Bombay,    I.    L.    R,,     1 

Great   Northern  Railway    Co.,    11  Bora.,  132  (1876).     See  Kerr,  In j., 

Q.  B.  D.,  38,  39 ;  Kerr,  Irij.,  2—4  ;  2,  502, 

and  See  Snell,  Eq.,  578.  ^  ^^^^  ^  ^^^^^  26  Ch.  D.,   306 ; 

a  Act  I   of  1877,   s.   55,  ill   [e)  ;  Hay  ward  v.  Hay  ward,  34  Ch.  D., 

Qitartz    Hill,   etc.,   Mhiing    Co.     v.  204. 

Ball,   20  Ch.  D.,  501;    Thomas  v.  *  Aslamv.  Mayor,  etc.,  of  South- 
Williams,  14  Ch.  D.,  864;  this  was  hampton,  16  Ch.  D.,  148  ;   but  See 
not  so  either  in  England  prior  to  also  Millican  v.  Sullivan,  4  Times 
the  Judicature  Act,  1873  [Pvuden-  R,,  204. 
tied  Assurance   Co.  v.  Knott,  10  Ch.,  *  See  post. 
142),  or  in  India  prior  to  the  pass-  «  Joyce's  Doctrines,  58. 
ing   of    the  Specific    Relief    Act,  t  High  Inj.,  3. 
Shex>herd  v.   The   Trustees  of  the  *  v.  post. 
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the  public   duties  of  departments  of  government  or  the 
sovereign  acts  of  foreign  governments.' 

The  subject-matter  of  Injunctions  is  generally  set  forth 
in  the  Code  and  Specific  Relief  Act.  The  cases  in  which 
temporary  Injunctions  may  be  granted  under  the  Code  are 
those  in  which  there  is  danger  of  waste,  damage,  alienation 
or  wrongful  sale  in  execution  of  a  decree  of  property  in  suit 
to  which  the  plaintiff  has  a  primd  facie  legal  claim,  a 
threatened  removal  or  disposition  by  a  defendant  of  his 
own  property  with  intent  to  defraud  and  to  defeat  the 
rights  of  his  creditors,  and  a  threatened  breach  of  con- 
tract or  a  threatened  committal  of  some  other  injury  by 
the  defendant  to  the  legal  right  of  the  plaintiff.  And  a 
perpetual  injunction  may  be  granted,  subject  to  the  other 
provisions  contained  in,  or  referred  to  by.  Chapter  X  of 
the  Specific  Relief  Act,  to  prevent  the  breach  of  an  obli- 
gation existing  in  favour  of  the  applicant,  whether  ex- 
pressly or  by  implication.  The  term  "  obligation  "  here 
includes  all  such  duties,  but  only  such  as  are  enforceable 
by  law.  It  must  therefore  be  shown,  in  the  first  place, 
that  there  is  a  legal  right,  and  that  there  is  an  injury 
either  actual  or  prospective  to  that  right.  The  subject- 
matter  of  the  suit  must  not  be  illegal.  So  where  more 
than  twenty  artizans  signed  an  agreement  whereby  they 
constituted  themselves  an  association  for  a  particular 
purpose,  but  whicb  association  was  not  registered,  it  was 
held  that  the  Court  could  not  grant  an  Injunction  to 
restrain  the  breach  of  such  agreement.^ 
Its  classifica-  §  16.  The  occasions  upon  which  the  assistance  of  the 
Courts  by  way  of  Injunction  may  be  invoked  in  aid  of  legal 
rio^hts  may  be  more  particulai'ly  classified  as  follows  : — In- 
junctions (A)  in  respect  of  judicial  proceedings,  being  either 
actions,  or  proceedings  in  execution  of  decrees  made  therein, 

'  V.  post;  Joyce's  Doctrines,  4;  ed  States  v.  Prioleau,  2  H.  &  M., 

Kerr,     Inj.,    5 ;     as    to    political  559. 

matters,  sec  Emperor  of   Austria  ^  Bhikaji    Sabaji  v.  Bapu  Saju, 

V.  Daij,  3  DcG.   F.  &  J.,  217  ;  Unit-  I.  L.  R.,  1  Bom.,  550  (1S77). 
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and  either  of  which  may  be  pending  or  non-pending 
at  the  date  of  application  :  (B)  in  respect  of  acts  not 
being  judicial  proceedings,  which  second  division  may  be 
subdivided  into  Injunctions  in  the  case  of  obligations 
arising  (i)  from  contract  ;  (ii)  from  trust  ;  (iii)  in  tort, 
such  as  injuries  to  the  person,  to  property  or  to  private 
franchises  in  the  nature  of  property. 

But  as  the  abovementioned  matters  are  those  in  respect 
of  which  an  Injunction  may  generally  be  granted,  so  also 
in  the  case  of  each  there  exists  certain  statutory  restric- 
tions withdrawing  particular  cases  from  the  operation  of 
this  form  of  relief. 

An  Injunction  will  be  refused  (a)  on  grounds  which 
are  based  on  the  character  and  conduct  of  the  applicant, 
viz.,  if  the  applicant  have  no  personal  interest  in  the 
matter:'  or  his  conduct  or  that  of  his  agents  has  been 
such  as  to  disentitle  him  to  the  assistance  of  the  Court  ;^ 
or  if  he  has  acquiesced  in  the  continuing  breach  complained 
of  ;^  {h)  on  grounds  which  are  based  on  a  consideration 
of  the  relief  applicable,  that  is,  when  equally  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust;*  and  (c) 
an  Injunction  will  be  refused  in  certain  particidar  cases. 

Thus  an  Injunction  cannot  be  granted  in  respect  of 
class  (A) — (I)  to  stay  proceedings  in  any  m?nma^  matter; 
(2)  to  stay  civil  proceedings  in  a  Court  not  subordinate 
to  that  from  which  the  Injunction  is  sought  ;  (3)  to  stay  a 
civil  judicial  proceeding  pending  at  the  institution  of  the 
suit,  in  which  the  Injunction  is  sought,  unless  such  restraint 
is  necessary  to  prevent  a  multiplicity  of  proceedings,^ 
And  an  Injunction  cannot  be  granted  in  respect  of  class 
(B),  viz.  (1)  in  contract,  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically  en- 
forced ;^  provided    that    where    a    contract   comprises    an 

»  Act  I  of  1877,  s.  56,  cl.  [k).  *  lb.,  el.  (?). 

2  lb.,  cl.  0').  *  Act  I  of  1877,  s.  56,  cl.  (e)  (6)  (a). 

8  lb.,  cl.  (h)  *  lb.,  cl.  (/). 

W,  IR  3 
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affirmative  agreement  to  do  a  certain  act,  coupled  with 
a  negative  agreement,  express  or  implied,  not  to  do  a 
certain  act,  the  circumstance  that  tlie  Court  is  unable  to 
compel  specific  performance  of  the  affirmative  agreement, 
does  not  preclude  it  from  granting  an  Injunction  to  per- 
form the  negative  agreement  ;  provided  further  that  the 
api)licant  has  not  failed  to  perform  the  contract  so  far 
as  it  is  binding  on  him  :'  (2)  in  case  of  tort,  to  prevent, 
on  the  ground  of  nuisance,  an  act  of  which  it  is  not 
reasonably  clear  that  it  wall  be  a  nuisance.^  (3)  The 
Court  will  not  interfere  to  restrain  persons  from  applying 
to  any  legislative  body,^  whether  of  this  or  of  a  foreign 
country.  This  jurisdiction  has  been  asserted  to  exist 
m  England,  but  it  is  difficult  to  conceive  a  case  in 
which  such  an  Injunction  would  be  granted.*  ^4) 
Lastly,  the  Courts  wall  not  by  Injunction  interfere  with 
(i)  the  public  duties  of  any  department  of  the  Govern- 
ment^ of  India  or  the  Local  Government,  or  (ii)  with 
the  sovereign  acts^  of  a  Foreign  Government.'^ 

The  limits  within  which  a  Court  of  equity  interferes  with 
the  acts  of  public  functionaries  or  bodies,  are  perfectly 
clear  and  unambiguous.  So  long  as  those  function- 
aries  strictly  confine  themselves  within  the  exercise  of 
those  duties  which  are  confided  to  them  by  the  law,  the 
Court  will  not  interfere.  The  Court  will  not  interfere  to 
see  whether  any  alteration  or  regulation,  which  they  may 
have  directed,  is  good  or  bad;  but,  if  they  are  departing  from 


»  Act  I  of  1877,  s.  57.  ''  Act  I  of    1877,  s.  56,  cL  (d). 

^  lb.,  s.  56,  cL  {(j).  See  as  to  contracts,  etc.,  of  foreign 

"  lb.,  cl.  (c).  Governments  ;  Smith  v.    Weguelin, 

•  Kerr,  Inj.,  6,  7  ;  Joyce's  Doc-  L.  K.,  8  Eq.,  198  ;  17  W.  R.,  924  ; 
trines,  23 ;  Joyce's  Inj.,  804,  and  Tv^ycross  v.  Dreyfitss,  5  Ch.  D., 
cases  there  cited.  In  America  605;  Lariviere  v.  Morgan,  7  Ch., 
the  jurisdiction  is  not  recognised,  550  ;  Morgan  v.  Lariviere,  7  H.  L., 
High  Inj.,  26.  423,430,  and  removal  of  property; 

»  Ellis  V.  Grey,  6  Sim.,  214.  Vavasour  v.  Kemp,  9  Ch.  D.,  351 ; 

•  Gladstone  v.  Of  toman  Bank,  1  Foreign  Bondholders  v.  Pastor,  23 
H.  :&  M.,  505  ;  9  Jur.  K.  S.,  W.  R.,  109  (Eng.) ;  Joyce's  Doc- 
246.  trines,  3—7. 
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that  power  which  the  hiw  has  vested  in  them — if  they  are 
assuming  to  themselves  a  power  over  property  which  the 
law  did  not  give  them — the  Court  no  longer  considers  them 
as  acting  under  the  authority  of  that  law,  but  treats  them, 
whether  they  be  a  corporation  or  individuals,  merely  as 
persons  dealing  with  property  without  legal  authority.^ 
And  although  the  Court  will  not  interfere  with  any 
public  duty  which  a  public  quasi  corporation  aggregate 
(as  for  instance,  the  Lords  of  the  Treasury)  have  to 
discharge,  or  with  any  discretion  which  they  have  to 
exercise,  in  their  public  capacity,  yet  it  will  restrain  them 
from  doing  a  mere  ministerial  act — such  as  the  payment 
of  compensation-money  awarded  for  the  abolition  of  an 
office,  with  a  view  to  secure  the  money  for  the  parties  who 
may  be  deemed  to  be  entitled  to  it.^  Though  no  Injunc- 
tion may  thus  issue,  yet  the  law  has  provided  in  certain 
cases  a  remedy  for  the  breach  of  a  public  duty.  The  en- 
forcement of  public  duties  was  formerly  the  object  of  the 
common  law  or  prerogative  writ  of  mandamus,  and  though 
neither  the  High  Court  nor  any  Judge  thereof  may  now 
issue  such  a  writ,^  yet  the  Specific  Relief  Act  gives  to 
the  Presidency  High  Courts  powers  similar  to  those 
hitherto  exercisable  by  this  writ,  enabling  them  to  require 
specific  acts  to  be  done  or  forborne  within  the  local  limits 
of  their  ordinary  original  civil  jurisdiction  only.* 

§  17.  The  general  principles  deducible  from  the  author-  Parties, 
ities  as  to  the  joinder  of  parties,  complainant  and  defendant, 
in  Courts  of  Equity  apply  to  the  case  of  an  Injunction 
Bill,  and  by  these  principles  the  Court  is  guided  in  deter- 
mining whether  proper  parties  have  been  brought  before 
it  for  or  against  whom  relief  by  Injunction  is  asked. ^ 

By  the  provisions,  however,  of  s.  31  of  the  Civil  Proce- 
dure  Code,  no  suit    shall    be    defeated  by  reason  of  the 

•  Frewen  v.     Lewis,    4    My.   &  Joyce's  Doctrines,  299  301. 
Cr.,  249,  254  ;  9  Sim.,  66  ;  Joyces  »  Act  I  of  1877,  s.  50. 

Doctriued,  24,  25  ;  Kerr.  Inj.,  56S.  *  /7>.,  ss.  45—51. 

2  Ellis  V.  Grei/,  6  Sim.,  214  ;  See  *  High  Inj.,  s.  1547. 
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misjoinder  of   parties,  and  the   Court  may  in  every  suit 

deal  with  the  matter  in  controversy  so  far  as   regards  the 

rights    and  interests  of    the    parties    actually    before    it, 

{{)  In  whose    An    Injunction    will    only    be    issued    in    favour   of    the 

In j miction      pcrson  or  persons,  whose  legal  right  has  been  infringed. 

will  be  ^jj  Injunction  cannot  be    granted,   if  the  an])licant  have 

granted.  •'  ^  ^  ^  '  ' 

no  personal  interest  in  the  matter  even  though  he  may 

have  been  made  a  party  to  the  action.^  The  jurisdiction 
will  be  exercised  only  on  behalf  of  parties  having  a  legal 
right,  and  interested  in  the  transaction  or  subject-matter 
of  the  proceedings  which  it  is  sought  to  enjoin.  Nor 
will  the  Court  interpose  by  Injunction  for  the  protection 
of  one  who  seeks  relief  indirectly  through  the  equities 
of  other  parties  on  which  they  themselves  do  not  insist,^ 
The  simplest  and  most  generally  accepted  test  in  deter- 
mining whether  a  person  is  a  proper  party  plaintiff 
to  an  action  for  an  Injunction  is  whether  he  possesses 
a  legal  or  equitable  interest  in  the  subject-matter  of 
the  controversy.^  This  legal  right  may  be  inherent  either 
in  some  particular  individual  alone,  or  it  may  be  common 
to  an  individual,  along  with  a  number  of  other  persons, 
whose  interest  is  identical  in  a  juridical  point  of 
view  ;  or  the  act  complained  of  may  affect  the  public 
at  large.  In  the  first  case  the  individual  whose  right 
is  infringed  alone  can  sue.  Where  there  are  several 
persons  in  whom  the  right  to  relief,  claimed  is  alleged 
to  exist  jointly,  severally,  or  in  the  alternative  in 
respect  of  the  same  cause  of  action,  they  may  all  be 
joined  as  plaintiffs.*  Where  there  are  numerous  parties, 
that  is  to  say,  parties  capable  of  being  ascertained,^ 
having  the  same  interest  in  one  suit,  one  or  more  of  such 
parties   may,    with   the  permission    of  the  Court,   sue  or 

»  Act  I  of  1877,   a.  56,  cl.  {k) ;  ^ Bobfirtsv.Bozon,3L.J.,Ch.,ll3. 

Wynne  v.  Neirborough,  1  Ves.,  164 ;  ^  High  Tnj,,  s.  1556. 

Hunter  v.  Nockolds,  15  L.  J.,  Ch.,  *  Civ.  Pr.  Code,  s.  26. 

.320  ;  Leake  v.  Beckett,  1  Y.  &  J.,  '  Sajedur   Raja    v.    Baidyanath 

339.  Deb,  I.  L.  R.,  20  Cal.,  397  (1892). 
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be  sued,  or  may  defend,  in  such  suit  on  behalf  of  all 
parties  so  interested.^  Section  30  of  the  Civil  Procedure 
Code  is  designed  to  allow  one  or  more  persons  to  repre- 
sent a  class  having  special  interests  rather  than  to  allow 
such  persons  to  sue  on  behalf  of  the  general  public.'^ 
In  England  and  Amei-ica  when  the  right  involved  is 
purely  of  a  public  nature,  and  the  grievance,  which  it  is 
sought  to  enjoin,  is  one  which  affects  the  public  at  large, 
proceedings  are  usually  instituted  by  the  Attorney-Gene- 
ral on  behalf  of  the  Crown  or  People.  This  is  commonly 
done  in  the  case  of  public  nuisances.^  In  this  country, 
where  no  such,  or  other  official  with  similar  powers,  exists, 
an  action  would  be  maintainable  at  the  instance  of  those 
municipal  or  other  bodies,  which  have  control  in  respect  of 
the  particular  subject-matter  in  question.*  Section  539 
of  the  Civil  Procedure  Code,  however,  permits,  in  the  case 
of  suits  relating  to  public  charities,  either  the  Advocate- 
General  or  two  or  more  persons  having  an  interest  in  the 
trust  to  sue  to  enforce  the  interests  of  the  public  at  large  in 
the  subject-matter  of  the  suit.^  When  relief  by  Injunction 
is  sought  for  the  protection  of  the  rights  of  churches, 
religious  bodies  and  the  like,  the  action  is  usually  brought 
in  the  name  of  the  trustees.^ 

The  person  against  whom  an  Injunction  is  sought  must  {U)  Ap^ainst 
not  only  be  a  person  against  whom  the  claim  of  the  plaintiff  jun^cTioT/ may- 
is  in  fact  rightly  laid   in  respect  of  the   act  complained  ^®  granted. 


'  Civ.    Pr.  Code,  s.  30 ;    S^e  as  of  a  town  are   proper  parties  to 

to  suits  for  an  Injunction,  A'a^/f/as  enjoin  a  public   nuisance;    High 

Jivram    v.    Gor  Parjaram  Hirji,  Inj.,   s.   1555.     And  see  also    The 

I.    L.    R.,    15    Bom.,  309  (1S90) ;  Mayor  of  London  v.  Bolt,  5  Ves., 

Anandrav  Bhikaji  v.  Shankar  Daji  129. 

Charya,    I.    L.   R.,   7   Bom.,   324  »  As  to  private  trusts.  See  Sro/o- 

('i^m);  Blozley  X.Alston,  I  Vh.,lQQ.  mohun    Doss  y.   Hurrololl    Doss, 

^  A  damson   v.    Arumugam,    I.  I.  L.  R.,  5  Cal.,  700  (l^SO). 

L.  R.,  9  Mad.,  463  (1886).  «  See  AnguMine  v.  Medhjcott,  I. 

8  Kerr,    Inj.,    22;    High    Inj.,  L.  R.,  15  Mad.,  241    (1892) ;  for  a 

s.  1554.  suit  by  a  temple  committee.   See 

*  So  in  America    it  has   been  Ponduranga  v.  Nagappa,  I.  L.  R., 

held  that  the  corporate  authorities  12  Mad.,  366  (1889). 
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of,  bxifc  also  a  person  within  the  reach  of  the  Court  or 
amenable  to  its  jurisdiction  and  bearing  such  a  character, 
as  shall  render  him  personally  so  amenable.'  An  Injunc- 
tion will  not  in  general  be  granted  against  any  one  who 
is  not  a  party  to  the  action.^  The  cases  cited  as  excep- 
tions to,  hardly  infringe  upon,  this  general  rule.  Thus  the 
attornies,  agents,  servants  and  workmen  of  the  party, 
enjoined  may  also  be  enjoined,  although  the  plaint  and 
notice  of  motion  may  only  ask  for  an  Injunction  against 
the  defendant.^  But  in  such  a  case  the  acts  of  the  agents 
and  servants  are,  in  law,  the  acts  of  the  defendant  himself. 
Again,  the  purchaser  under  a  decree  will  be  restrained 
from  acting  contrary  thereto,  although  not  a  party  to  the 
action  :^  for  the  purchaser  by  his  act  of  purchase  submits 
himself  to  the  jurisdiction  of  the  Court  as  to  all  matters 
connected  with  that  character.  So  also  it  has  been  held 
that  a  tenant  holding  under  a  Receiver  will  be  restrained 
on  motion,  though  not  a  party  to  the  action.^  For  as  the 
tenant  has  entered  into  an  agreement  with  the  Court  itself 
by  means  of  the  Receiver,  it  is  not  necessary  that  an  action 
should  be  filed  against  him. 

In  so  far  as  an  Injunction  is  in  its  nature  a  remedy  against 
an  individual,  it  will  be  issued  only  in  respect  of  acts  done 
by  him  against  whom  it  is  sought  to  be  enforced.  Thus  an 
Injunction  cannot  be  obtained  against  executors  on  account 
of  acts  done  by  their  testator.  They  may  be  sued  for  an 
Injunction  in  respect  of  a  wrong  done  by  themselves,  but 
they  cannot  be  so  sued  in  a  representative  character.^ 
And    for    the    same    reason,   namely,   that  an   Injunction 

'  V.  Post ;  as  to  the  persons  ^  Hurnphreys  v.  Rohcrts,  1  Set., 

who  may  be  joined  as  defendants,  173;  Kei-r,  Inj.,  613;  but  the  In- 

See.  Civ.     Pr.    Code,   ss.    28,   29,  junction  will  not  be  extended  to 

30,  his  tenants  ;  Hndson  v.   Coj^pard, 

2  Eden.  Inj.,  320  ;   Drewry  Inj.,  29  Beav.,  4. 
346,  3G9,  370;    Kerr,    Inj.,    613;  *  Casamujor  \.  Strode,  \^\ia.   & 

Joyce's  Inj.,   1259;    High  Inj.,   s.  St.,  .381. 

1548;  /t-esonv.  i7arrw,  7  Ves.,256;  *  Walton  \.   Johnson,  15   Sim., 

Brown  v.  Frost,  Sug.  V.  &  P.,  229n  ;  352. 
Dawson  v.  Princeps,  2  Anst.,  521.  '  Kirk  v.  Todd,  21  Ch.  D.,  487. 
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is  an  order  directed  to  a  person,  it  does  not  run  with  the 
land.^  By  reason  of  this  same  operation  in  personam, 
the  Court  may  exercise  jurisdiction  quite  independently  of 
the  act  to  be  done,  provided  the  defendant  be  within  the 
reach  and  amenable  to  the  process  of  the  Court.^  An 
action  may  be  brought  to  restrain  a  party,  who  claims  a 
right  to  do  a  thing,  even  though  he  says  he  has  no  present 
intention  to  do  it.^  And  the  parting  by  a  defendant  with 
his  interest  after  the  bringing  of  the  action  does  not  dis- 
entitle the  plaintiff  to  an  Injunction.*  But  a  man  who  has 
assigned  or  disposed  of  his  interest  in  the  subject-matter 
should  not  be  made  a  party  to  the  action.^  No  suit,  however, 
shall  be  defeated  by  reason  of  the  misjoinder  of  parties, 
and  the  Court  may  in  every  suit  deal  with  the  matter 
in  controversy,  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.^  When  there  is  a  case  for  an 
Injunction,  and  the  Injunction  will  operate  for  the  benefit 
of  parties  not  before  the  Court  the  absence  of  those  parties 
will  not  prevent  the  Court  from  interfering.  It  is  enough 
that  the  property  sought  to  be  protected  is  really  in  danger.''' 
In  cases  of  Injunction  the  Court  frequently  acts  for  parties 
in  their  absence.^  But  where  the  Injunction  would  have  the 
effect  of  injuring  materially  the  rights  of  those  persons  who 
are  not  before  the  Court,  the  latter  will  not  ordinarily 
and  without  special  necessity  interfere.^  An  Injunction 
directed  to  a  Corporation  or  public  company  is  binding  not 

*  Att.-Oen.  \.  Birmingham,  etc.,  the  dismissal  or  addition  of  parties 
Drainage  Board,  50  L.  J.,  Ch.,  786,       v.  ih.,  s.  32. 

W.  N.  (1881),  83.  '  Const  v.  Harris,  T.  &  R.,  514  ; 

**  v.post.  Evans  v.    Coventry,  5  D.  M.  &  G., 

«  Hext  V.  Gill,  7  Oh,  App.,  699  ;  911  ;  Ham^)  v.  Robinson,  3  D.  J.  & 

Shafto  V.  Bolckow  ct  Co.,  35  W.  R.  S.,  109. 

(Eiiff.),  562.  *  Const  v,  Harris,  supra  ;  Evans 

"  Bi7'd  V.   Lake,    1    H.    &    M.,  v.  Coventry,  supra. 

121.  »  Hartlepool  Gas  cfc    Water    Co. 

*  Haiokins  v.  Gardiner,  1  W.  R.  v.  West  Hartlepool  Harbour  and 
(Eng.),  345;  Clements  v.  Welles,!  Railway  Co.,  12  L.  T.  N.  S.,  366  . 
Eq.,  200;  cf.  Eoans  v.  Davies,  10  See  M'Beath  v.  Bavenscroft,  8  L. 
Ch.  D.,  747.  J.,  Ch.,  N.  S.,  208  ;  Kerr  on  Injunc- 

«  Civ.  Pr.  Code,  s.  31 ;  and  as  to       tions,  23. 


40  INJUNCTIONS    CiKNERALLY. 

onl}'  on  tLe  (Jorporation  or  company  itself,  but  also  on  all 
members  and  officers  of  the  C-orporation  or  Company  whose 
personal  action  it  seeks  to   restrain.^     A   Municipal  Cor- 
poration  as  such  cannot  be  held    guilty  of  contempt  in 
violating  an  Injunction,  but  only  the  persons   or  officers, 
who  have  disobeyed  the  writ.^ 
Essentials  to       §    18.     The    jurisdiction   of   the   Civil   Courts    in    this 
relief  by  way  country  to   grant  relief  by  Injunction   is   given   by   the 
tfonm^uecei-  Specific  Relief  Act=^  (I  of   1877),  and  the  jurisdiction  to 
to  both"f  "nns  ''^PPO^'^*'  Receivers  by  the  Civil  Procedure  Code.*     Certain 
of  rfiliof.  common    conditions  are    necessary  to    the    existence   of 

jurisdiction  to  grant  either  of  these  forms  of  relief. 
(0  Relief  can-  In  the  first  place,  specific  relief,  whether  given  by  the 
ed  merely  issue  of  an  Injunction  or  the  appointment  of  a  Receiver, 
penal  la.\v  ^  Cannot  be  granted  for  the  mere  purpose  of  enforcing  a 
penal  law^ — that  is,  such  enforcement  must  not  be  the 
sole  object  of  requiring  specific  relief,  but  the  real  object 
must  be  the  protection  of  some  civil  right  or  the  pre- 
vention of  a  tort  or  civil  wrong.  Nor  can  an  Injunc- 
tion be  granted  to  stay  proceedings  in  any  criminal 
matter.^  "  The  Court  has  no  jurisdiction  to  i-estrain 
or  prevent  crime,  or  to  enforce  the  performance  of 
a  moral  duty,  except  so  far  as  the  same  is  concerned 
with  rights  to  property  ;  nor  can  it  interfere  on  the 
ground  of  any  criminal  offence  committed  or  for  the 
purpose  of  giving  a  better  remedy  in  the  case  of  a 
criminal  offence.'''    But  if  an  act,  which  is  criminal,  touches 

»  Civ.  Pr.  Code,  s.  495.  *  Act  I  of  1877,   s.  7 ;   Kerr   on 

*  Bass  V.    City  of  Shakopee,  27       Injunctions,  5. 

Minn.,  250  (Amer.).  «  Act  I  of  1877,  s.  56  (e) ;  Hold- 

■  Ghanasham  Nilkant  Nadkarni  ersfnjf'e  v.  Saunders,  6  Mod.,    12  ; 

V.    Moroba  Ramchandra    Pai,    I.  Montague  v.  Dudonan,  2  Ves.,  396. 

L.  R.,    18  Bom.,    474,  484  (1894) ;  See  the    older    cases  collected   in 

Act  I  of  1877,  s,  52  ;  See  also  Civ.  Eden.  Inj.,  41,  42. 
Pr.  Code,  ss.  492—497.  '  Att.-Oen.v.  Sheffield  Gas  Co., 

*  Civ.  Pr.  Code,  ss.  503—505 ;  3  D.  M.  &  G.,  320  ;  Kerr  v.  Mayor, 
See  also  Act  I  of  1877,  s.  44.  etc.  of  Preston,  6  Ch.  D.,  463  ; 
In  order  to  save  repetition  the  Emperor  of  Austria  v.  Day,  3D. F. 
essentiahof  jurisdiction  in  the  case  &  G.,  253;  Saull  v.  Browne,  L.  R., 
of  Receivers  is  also  here  dealt  with.  10  Ch.,  C4. 
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also  the  enjoyment  of  property,  the  Court  has  juris- 
diction, but  its  interference  is  founded  solely  on  the 
ground  of  injury  to  property."  ^  All  prosecutors,  whose 
charges  are  dismissed  by  the  Presidency  Magistrate,  being 
affected  by  the  order  of  discharge,  have  been  held  to  be 
entitled^  to  copies  of  the  order  made,  and  of  the  deposi- 
tions taken  before  the  Magistrate,  and  an  application  to 
compel  the  Magistrate  to  grant  such  copies  is  not  an 
application  "  for  the  mere  purpose  of  enforcing  a  penal 
law."  Copies  may  be  required  for  many  purposes.^  So 
also,  if  an  act  complained  of  touches  the  enjoyment  of 
property  the  fact  that  it  amounts  to  the  criminal  offence 
of  misappropriation  rather  than  to  simple  waste  is  no 
ground  for  refusing  relief  by  way  of  appointment  of  a 
Receiver.* 

Assuming  the  matter  to  be  of  a  civil  nature,  it  is  a  (M)Theremust 
necessary  condition  to  the  existence  of  jurisdiction  to  civU  action"^ 
grant  relief,  whether  by  the  issue  of  an  Injunction  ^  or 
the  appointment  of  a  Receiver,^  that  there  should  be  a 
suit  pending  in  which  either  of  these  reliefs  may  be 
granted.''  So  according  to  equity  practice  neither  a 
common  nor  special  Injunction  could  in  general  be 
obtained  except  on  bill  previously  filed.^  And  the  suit 
must    be   pending   in    the    Court  from  which    either    of 

'  Kerr,  5 ;  Act  I  of  1877,   s.    7 ;  Act  I  of  1877,  s.  53. 

Macaulayv.  Shalcell,  1  Bligh.  N.S.,  «  Civ.  Pr.  Code,  s.  503  ;  Act  I  of 

127;  Mogul  SleamnhijJ  Co.  v.   Mac-  1877,    s.    44  ;    Kerr  on  Receivers, 

gregor,  15  Q.    E.J)., 'ilQ ;  AU.-Gen.  Ill;    Bennet's   Receivers,   3;   Ex 

V.  Sheffield  Gas  Co.,  supra ;  Emperor  parte  Mount/ord,  15  Ves.,  445,  447  ; 

of  Austria  \.  Day,  su^v^.  Butler    v.  Freeman,  Amb.,  803. 

2  Under  s.  170  of  the  Presidency  ''  The   terms  of  the  sections  of 

Magistrates' Act;  See  now  Criminal  the  Code  and  Specific  Relief  Act 

Procedure  Code,  s.  548.  cited  in  the  last  two  notes  assume 

^  In   the  matter  of  The  Emjjress  the  existence  of  a  pending  suit. 

on  the  prosecution  of  the  Bank  of  ^  Eden.  Inj.,  45—48,  320 ;  Drew- 

Bengalv.  Dinonath  Roy,  I.  L.  R.,  ry.  Inj.  346, 360— 362,  364.  Nor  has 

8  Cal.,  166,  168  (1881).  a   Court  jurisdiction  to  appoint  a 

'*  Hanumayya     v.      Venkatasub-  Receiver,  unless  a  cause  be  depend- 

fcay/i/a,  I.  L.  R.,18  Mad.,  23  (1894).  ing  ;   Ex  parte  W/iitfleld,  2  Atk., 

»  Civ.  Pr.    Code,    ss.    492,  493 ;  315  ;  Bennet's  Receivers,  3. 
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tlieso  reliefs  is  soii<rlit.'  Thus  a  District  CWrt  has  no 
jurisdiction  to  issue  an  Injunction  or  to  appoint  a  Receiver 
or  Manager  in  respect  of  property  in  dispute  in  a  suit 
pending  in  a  subordinate  Court  f  and  where  a  Court 
has  thus  no  jurisdiction  to  make  an  order  it  can  have  no 
jurisdiction  to  modify  such  order.*  Perhaps  in  an  urgent 
case  an  interim  Injunction  will  be  granted  before  plaint 
filed  upon  the  applicant  undertaking  to  file  a  plaint  at 
once.*  But  the  grant  in  such  a  case  is  a  matter  of  indul- 
gence, and  the  undertaking  prevents  it  from  being  a  real 
exception  to  the  general  rule.  In  a  matter  already 
pending  before  the  Court  and  in  which  plaintiff  may 
obtain  full  relief  by  motion  a  Court  of  Equity  will  not 
ordinarily  entertain  a  new  and  independent  action  for 
an  Injunction.  When  the  Court  is  already  in  possession 
of  a  cause  having  jurisdiction  both  of  the  subject-matter 
in  controversy  and  of  the  parties,  it  may  enforce 
obedience  to  its  mandates  by  an  Injunction  issued  merely 
upon  a  petition  in  the  cause  and  without  the  filing  of  a 
suit.^  But  when  a  decree  has  been  made  and  fully 
carried  out  in  a  cause,  the  cause  is  out  of  Court,  and 
a  motion  for  an  Injunction  cannot  be  made  in  that  cause, 
although  there  may  be  ample  ground  for  sustaining  it  in 
a  new  cause.^ 
(in)  Oogni-  J^ot  only  must  the  matter  be   of  a    civil,  as    opposed 

action  must  to  a  criminal,  nature,  and  a  suit  be  pending,  but  such  suit 
not  be  barred.  ^^^^  disclose  a  cause  of  action,  and  the  Court  must  have 
oreneral  jurisdiction  to  entertain  it ;  if  it  has  not  such 
jurisdiction  it  will  plainly  have  no  power  to  grant  relief 
in  respect  of  the  subject-matter  of  such  suit  by  way  of 
Injunction  or  appointment  of  Receiver.     The  Court  must 

»  Dhundiram       Santukram  v.       C.,  312  (Amer.) ;  In  the  matter  of 

Chanda  Nahai,  2  Bom,  H.   C.  R.,       Hemint,  2  Paiire,  316  (Amer.)  cited 

103,  2nd  Ed.,  98  (1865).  in  Hi<?h  Inj.,  §  1566,  and  See  cases 

a  lb.  cited  in  Joyce,  Inj.,  1259. 

«  lb.  *  Ford  V.  Compton,  1  Cox,  296 ; 

*  V.  post.  Drewry.  Inj.,  360. 

*  Faison  v.   Mcllwaine,    72  N. 
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not  be  barred  by  tbe  Code  or  any  other  enactment  from 
taking  cognisance  of  the  suit,^  which  must,  further,  be  not 
only  of  a  civil  nature  generally,  but  within  the  meaning  of 
that  Oode.^  Thus  where  certain Moplahs,  described  as  "the  Maine  MniUu 
Mokiessnr  and  Jamais"  of  a  mosque,  sued  certain  other  Jj,„^„^^ 
Muhammadans,  described  as  "  members  of  the  Puslar 
caste,"  alleging  that  the  custom  was  for  the  defendants 
to  attend  the  plaintiffs'  mosque  on  Friday  at  the  reading 
of  the  kutbah,  and  that  the  defendants  had  recently  built 
another  mosque  a  short  distance  off,  and  had  "  for  two 
months  been  attempting  to  read  the  kuthah  there  ;"  and 
further  alleging  in  the  plaint  that  such  reading  of  the 
kutbah  was  "quite  contrary  to  the  Muhammadan  religion," 
and  that  the  defendants  nevertheless  proposed  to  have  the 
kutbah  read,  "  whereby  the  kutbah  or  adoration  conducted 
in  our  mosque  will,  according  to  religion,  be  fruitless  ;" 
and  the  prayer  of  the  plaint  was  for  an  Injunction,  re- 
straining the  defendants  from  reading  the  kutbah  in  their 
mosque ;  it  was  held  that,  as  it  was  not  the  province  of 
the  Courts  to  determine  what  is,  or  what  is  not,  contrary 
to  the  Muhammadan  religion,  or  to  decide  what  religious 
service  different  sects  of  a  community  may  hold  in  their 
own  places  of  worship,  provided  the  holding  of  such 
services  cause  no  disturbance  or  illegal  annoyance  to  the 
rest  of  the  community,  or  does  not  infringe  on  the  rights 
of  their  co-w^orshippers,^  the  plaint  disclosed  no  cause  of 
action.  The  Injunction  was  therefore  refused  and  the 
suit  dismissed.*  But  a  suit,  in  which  the  right  to  property 
or  to  an  office  is  contested,  is  a  suit  of  a  civil  nature, 
notwithstanding  that  such  right  may  depend  entirely  on 
the    decision    of    questions    as    to    religious     rights     or 


*  Civ.  Pr.  Code,  s.  11.  where  an  injunction  was  granted 

■  lb.  ;     See      cases      cited      in  restraining  defendants  from  inter- 

O'Kinealy's  Civil  Procedure  Code,  rupting  religious   ceremonies  in  a 

4th  Ed.  (189.3),  pp.  15—28.  musjid. 

'  See     Fazl    Karim    v.    Mania  *  MahieMoUarv.IslamAmanath, 

Balcsh,  I.  L.  R.,  18  Cal.,  448  (1891),  I.  L.  R.,  15  Mad.,  355,  356  (1891). 
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ceremonies.^     Nor  must  the  claim  be  affected   by  the   rule, 

which  relates  to  pending  suits^  or  the  rule  which  prohibits 

the  determination  of  an  action  by  reason  of  its  being  res 

jiulicata} 

(/)•)  The  Court      Lastly,   the  Court,  to   which  application  for  the  relief 

wi"e*have'iu-  P^'^y^'l  for  is  made,  must  be  one  which,  assuming  all  the 

risdiction  to    preceding  conditions  to  have  been  fulfilled,  has  otherwise 
try  the  suit.      ^  ,       .^  •      •  i  •   i      i  i 

jurisdiction  to  try  the  suit  m  which  that  relief  is  sought. 

In   this   country  the   extensive  powers   of  the   Court   of 

Chancery  to    act   in  personam  must  be    considered  with 

reference  to  the  limitations  on  jurisdiction  imposed  by  the 

Charters  and  by  the  Code  of  Civil  Procedure. 

"Equity  acts      §  19.     It  is  a  well-known  maxim  that  "equity  acts  in 

in  personam."  55j.ii.*"i.  ^     'i      ^  j 

personam  — that  is,  it  regards  its  decrees  as  commands  or 

directions — positive,  as  in  the  case  of  specific  performance, 
or  negative,  as  in  the  case  of  Injunctions — addressed  to  the 
defendant  personally,  rather  than  as  decisions  directly  affect- 
ing the  subject-matter  of  dispute.  Of  this  maxim  the  leading 
Penn  v.  Lord  ^^^^  ^^  Penn  V.  Lord  Baltimore^  affords  the  chief  illus- 
Baitimore.  tration.^  In  this  case,  which  was  a  suit  regarding  land 
in  the  United  States  (that  is,  beyond  the  jurisdiction 
of  the  English  Court  of  Chancery),  Lord  Chancellor 
Hardwicke  stated,  in  effect,  as  follows  :  "  The  strict  pri- 
mary decree  in  this  Court,  as  a  Court  of  Equity,  is  in 
personam  ;^  and  although  this   Court   cannot   (in  the  case 

'  Civ.  Pr.   Code,  s.    11,    Expla-  between  the  plaintiffs  and  the  de- 

nation  ;    as   to  the    right     to   an  fendant  for  settling  the  boundaries 

office,    See    Srinivasa  v.   Tirnven-  of  land  in  America  (then  a  British 

gada,  I.  L.  R.,  11  Mad.,  450  (1888),  colony)  by  drawing  lines  in  a   par- 

where  an  injunction  was  granted  ;  ticular  manner  specified. 

and  Raja  Vahid  Shivapa  v.  Krish-  s  See  Snell's  Principles  of  Equity, 

na6;)aM.L.R.,3Bom.,  2.32  (1879);  11th  Ed.    (1894),  42,    43;    Smith's 

where  an  injunction  was  refused.  Principles    of    Equity,    2nd   Ed. 

but  damages  were  given   against  (l8S8),  IG— 18 ;  Etmng  v.  Orr  Eving, 

the  defendant.  L.  R.,  9  Ap.    Cas.,  34,   40;  H.  H. 

'  Civ.  Pr.  Code,  s.  12.  Shrhyiant    Maharaj    Vashvantrav 

«  7ft.,  ss.  13,  14.  Holkarv.  Badabhai   Curseiji   Ash- 

*lVes.,  444;  2  White  &  Tudor,  burner,   I.   L.   R.,   14   Bom.,   ,353, 

L.   C,  837,  5th  Ed.     The  bill  in  359  (1890). 

this  case  sought  specific  perform-  «  And  so  the  Court  refused  to 

ance  of  an  agreement  entered  into  decree    quiet    enjoyment    of    the 
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of  lands  situate  without  the  jurisdiction  of  the  Court) 
issue  execution  in  rem — e.g.,  by  elegit — still  I  can  enforce 
the  judgment  of  the  Court,  which  is  in  personam,  by  pro- 
cess in  personam  ;  e.g.,  by  attachment^  of  the  person  when 
the  person  is  within  the  jurisdiction,  or  by  sequestration 
of  the  goods  or  lands  of  the  defendant  when  these  are 
within  the  jurisdiction  of  the  Court,  until  the  defendant 
do  comply  with  the  order  or  judgment  of  the  Court,  ivhich 
is  against  himself  the  defendant  personally,  to  do  or  cause 
to  be  done,  or  to  abstain  from  doing,  some  actT 

The  Court  may  thus  exercise  jurisdiction  quite  inde- 
pendently of  the  locality  of  the  act  to  be  done,  provided 
the  person  against  whom  relief  is  sought  by  way  of 
Injunction  or  otherwise  is  within  the  reach  and  amenable 
to  the  process  of  the  Court.  In  the  exercise  of  such  powers 
the  Court  does  not  lay  claim  to  the  exercise  of  judicial  and 
administrative  rights  in  localities  beyond  its  jurisdiction, 
but  proceeds  solely  on  the  circumstance  of  the  person,  to 
whom  the  order  is  addressed,  being  within  the  reach  of  the 
Court.  And  not  only  must  such  person  be  within  the  reach 
of  the  Court  as  to  locality,  but  he  must  bear  such  a  character 
as  shall  render  him  personally  amenable  to  its  jurisdiction.^ 

In  accordance  with  the  principle  laid  down  in  Penn  v. 
Lord  Baltimore,  the  Court  of  Chancery  has  entertained 
actions  for  accounts  and  discovery  of  rents  and  profits  ;  for 
specific  performance  and  Injunction  ;^  for  foreclosure  of 


lands,  application  for  that  purpose  '  Kerr,  Injunctions,  6,  and  cases 

being  proper  only  to  Courts  havinjj  there  cited  ;  Rajmohun  Bose  v.  East 

jurisdiction  over  the  land  itself;  Indian  Railway   Co.,  10  B.  L.  R., 

See  Jairam  Narayan  Raje  v.  At-  241,  248  (1872) ;   Dhuronidhur  Sen 

maram   Narayan  Raje,   I.  L.  R.,  v.  The  Agra  Bank,  I.  L.  R.,  5  Cal. 

4  Bora.,  482,  486,  487  (1880).  (1879)  at  p.  96. 

*  This   power  has  been  termed  *  Ex  parte  Pollard,   1  Mont.  & 

the  keystone  of  the  equitable  juris-  Ch.,   239;    Mercantile  Investment 

diction.  The  High  Courts  in  India  Co.  v.  River  Plate  Co.,  1892,  2  Ch., 

have  all  the  powers  of  a  Court  of  ,303;  Kerr  on  In  junctions, p.  6,  and 

Equity  in  England   for  enforcing  cases  there    cited  ;    as  to  Injunc- 

their    decrees   in    personam ;    see  tions  v.  post  ;  and  as  to  the  specific 

H.  H.  Holkar  v.  Dadabhai,  supra,  performance  of  contracts  relating 

359,  and  post.  to  land  in  India,  See  Ramdhone 
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mortgages  ; '  and  for  the  execution  of  conveyances  and 
the  like  regarding  lands  situate  abroad  and  whether  within 
the  Queen's  dominions  or  not.^  But  if  the  very  title 
itself  to  the  lands  is  in  question,^  the  Court  will  not 
assert  its  jurisdiction,  for  that  is  a  question  exclusively 
appropriate  for  the  law  of  the  country  in  which  the  pro- 
perty is  situate.  Moreover,  when  the  lands  in  question 
are  out  of  the  jurisdiction  no  decree  will  be  pronounced 
which  purports  directly  to  affect  them.*  Thus  a  partition 
of  land  in  Ireland  will  not  be  decreed  in  England,  simply 
because  no  power  could  be  given  to  Commissioners  to  go 
there  and  take  the  steps  necessary  for  carrying  out  the 
decree.^ 

This,  however,  is  totally  distinct  from  a  such  a  case  as 
Penn  v.  Lord  Baltimore,  in  which  the  decree  (although 
its  ultimate  practical  eifect  would  no  doubt  be  the  settle- 
ment of  boundaries  out  of  the  jurisdiction)  dealt  expressly 
with  the  agreement  of  the  parties,  and  was  directed 
immediately  in  personam.^ 
The    applica-      «  20.     The  Courts  of  this  country  have  ordinarily  no 

tion  of  this  ^  ^  ^  -^  "^ 

maxim  in       iurisdiction  to  try  suits  for  immoveable  property,  where 

India  ; 

Shaw  V.  S.  M.  Nohumonf.y  Dossee,  can  Co.,  1892,  2  Q.  B.,  358  ;  In  re 

Bourke,  218  (1865);  KelUev.  Eraser,  Hawthorne,  Graham  v.  Massey,  23 

I.  L.  R.,  2  Cal.  at  p.  453  (1877) ;  Ch.  D.,  743. 

Sreenath  Roy  v.  Oally  Doss  Ghose,  *  See  Xeukoha  Balsket  Kasar  v. 

I.  L.  R.,  5  Cal.,  82  (1879)  ;  H.  H.  Ranibhaji,   9  Bom.  H.  C.  R.,  92, 

Holkar  v.  Dadahhai,  supra,  I.  L.  13  (1872). 

R.,     14    Bom.,    353    (1890),     and  «  Carteret  v.   Pettus,   2   Oh.  Oa. 

post.  214  ;  2  S\vanst.,323  K  ;  followed  in 

•  Paget  v.  Ede.  L.  R.,  18  Eq.,  118  Ramchandra  Dada  Naik  v.  Dada 
[See  as  to  this  cas-!  The  East  In-  Mahadtv  Naik,  1  Bom.  H.  C  R-, 
dian  Railway  Co.  v.  The  Bemjal  App.  76,  83  (1861)  ;  Juiram  Nara- 
Coul  Co.,  I.  L.  R.,  1  Cal.,  95,  100  yan  Raje  v.  Atmaram  Narayan 
(1875)  ;  H.  H.  Holkar  v.  Dadahhai,  Raje,  I.  L.  R.,  4  Bom.,  482,  486 
I.L.R.,  14  Bom., 359(1 890)andiJo.v<];  (1880)  )  referred  to  in  The  Delhi  & 
Toller  V.  Carteret,  2  Vern.,  494  ;  Loiulon  Bank  v.  Wordie,  I.  L.  R., 
Colyer  v.  Finch,  5  H.  L.  Ca.,  905.  1  Cal.   at  p.  256  (1876) ;  See  also 

*  .See  Snell's  Principles  of  Equity,  Sm.  Padainani  Dasi  v.  <S'}«.  Ja- 
43 ;  Smith's  Principles  of  Equity,  (jadamba  Dasi,  6  B.  L.  R,,  134 
16—18  ;  H.  H.  Holkar  v.  Dadahhai,  (1870). 

supra,  359.  *  Smith's   Principles  of  Equity, 

»  DeSouza  v.  British  South  Afri-       17,  18. 
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such  property  is  situate  without  the  local  limits  of  their 
jurisdiction  ;^  and  it  would  appear  to  be  doubtful  whether 
the  equitable  jurisdiction  of  the  High  Courts  in  India  is  of 
the  same  extent  as  that  which  has  been  claimed  by  the  Court 
of  Chancery,  namely,  to  take  cognisance  of  any  equity  be- 
tween persons  residing  within  the  jurisdiction  respecting 
lands  outside  it.^  Thus  the  decisions  are  conflicting  upon 
the  point  whether  such  Courts  are  empowered  to  entertain 
suits  for  foreclosure,  or  sale,  or  redemption  of  property  be- 
yond their  local  jurisdiction,^  or  for  specific  performance  of 
contracts  relating  to  land  similarly  situated.*  Moreover,  the 
present  tendency  even  in  the  case  of  English  Courts  is  to 


»  Lettei's  Patent,  1S65  (Calcutta), 
cl.  12,  Civ.  Pr.  Code,  ss  16,  16a, 
19.  As  to  the  charters  of  the 
other  High  Courts,  v.  ante,  p.  7, 
note  (1). 

'  See  per  Sargent,  C.  J.,  in  H.  H. 
Holkar  v.  Dadabhai,  I.  L.  R.,  14 
Bom.,  353,  3.59  (1890). 

^  According  to  the  decisions  of 
the  Calcutta  High  Court,  it  seems 
to  be  settled  law  that  that  Court 
has  not  jurisdiction  in  such  cases  ; 
The  East  Indian  Railway  Co.  v. 
Tke  Bengal  Coal  Co.,  I.  L.  R., 
1  Cal.,  95,  100  (1875)  ["  The  express 
words  of  cl.  12  of  the  Letters 
Patent  render  the  principles  of 
the  decision  in  Paget  v.  Ede  (L.  R., 
18  Eq.,  118)  inapplicable,"  per 
Phear,  J.] :  see  Juggodwnha  Dosxee 
V.  Pwddomoney  Dossee,  15  B.  L.  R., 
328,329  (1875) ;  BibeeJaunv.  Meerza 
Mahomed  Hadee,  1  Ind.  Jur.  N.  S., 
40  (1866) ;  Sm.  Lalmoney  Dussi 
V.  Juddoonauth  Shaio,  1  Ind.  Jur. 
N.  S.,  319(1866) ;  Blaquiere  v.  Ram- 
dhone  Doss,  Bourke,  O.  C,  319 
(1865).  In  the  matter  of  the 
petition  of  S.  J.  Leslie,  9  B.  L. 
R.,  171 ;  18  W.  R.,  269  (1872) ;  Kunti 
Chimder  Pal  Chowdhry  v.  Kissory 
MohunRoy,  I.  L.  R.,  19Cal.,  364 
note  (1887)  ;  See,  however,  observa- 


tions of  Garth,  C.  J.,  in  The  Delhi 
and  London  Bank  v.  Wordie,  I.  L. 
R.,  1  Cal.  at  pp.  257, 263  (1876) ;  but 
it  is  otherwise  in  Bombay  ;  H.  H. 
Holkar  v.  Dadabhai,  I.  L.  R.,  14 
Bom.,  353  (1890) ;  though  as  to  the 
powers  of  the  Mofussil  Courts  in 
that  Presidency,  5'ee  as  to  the  former 
law,  Venkoba  Balshet  Kasar  v.  Ram- 
bhaji,  9  Bom.  H.  C.  R.,  12  (1872), 
and  as  to  the  present,  Vithalrao  v. 
Vaghoji,!.  L.  R.,  17  Bom.,570  (1S92), 
*  In  Ramdhone  Shaw  v.  Sm. 
Nobumoney  Dossee,  Bourke,  218 
(1865)  {See  as  to  this  case  The  Delhi 
cfc  London  Bank  v.  Wordie,  I.L.R., 
1  Cal.  at  p.  256 ;  Kellie  v.  Eraser, 
I.  L.  R.,  2  Cal.  at  p.  453 ;  and  Jug- 
godumba  Dossee  v.  Puddomoney 
Dossee,  15  B.  L.  R.,  329;  Land 
Mortgage  Bank  v.  Sudurudeen  A  h- 
med,  .366,  /)o.s-<],and  H.  H.  Holkar  v. 
i)at/a6/iat,I.L.R.,14Bom.,. 353(1890), 
the  Court  was  held  to  have,  and  in 
Sreenath  Roy  v.  Cally  Doss  (Jhose, 
I.L.  R.,5  Cal.,  82  (1879),  not  to  have 
jurisdiction.  In  Land  Mortgage 
Bank  v.  Sudurudeen  Ahmed,  I.L.R., 
19  Cal.,  358,  366  [1892],  it  was  sug- 
gested that  there  is  a  distinction 
between  a  vendor's  suit  and  a 
purchaser's  suit  for  specific  per- 
formance ;  ib.  at  p.  366. 
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abstain  from  intevt'ering  in  personain  where  the  matter  con- 
cerns land  outside  their  jurisdiction.'  The  jurisdiction  of 
the  Courts  governed  by  the  Code  appears  to  be  certainly  of 
a  more  limited  extent  than  that  possessed  by  the  Court  of 
Chancery,  For  not  only  are  they  expressly  deprived  of 
power  to  entertain  suits  for  foreclosure  or  redemption,^ 
but  the  other  limitations  imposed  on  their  jurisdiction 
to  try  suits  relating  to  immoveable  property  are  in  terms 
extensive,^  and  the  proviso  determining  their  powers  to 
act  in  personam  limits  the  exercise  of  such  powers  to 
cases  where  the  property  is  held  by,  or  on  behalf  of,  the 
defendant,*  when  the  relief  sought  can  be  entirely  obtained 
through  his  personal  obedience,  and  where  the  property  is 
situated  in  British  India. ^ 

But  whatever  may  be  the  precise  extent  of  this  general 
equitable  jurisdiction,  the  Civil  Procedure  Code  has  express- 
ly given  to  the  Mofussil  Courts  the  power  to  act  in 
personam,  when  the  person  against  whom  relief  is  sought 
resides  within  the  jurisJiction.  So  suits  to  obtain  relief 
respecting,  or  compensation  for  wrong  to,  immoveable 
property  held  by  or  on  behalf  of  the  defendant^  i^^ay,  when 
the  relief  sought  can  be  entirely  obtained  through  his 
personal  obedience,'^  be  instituted  either  in  the  Court 
within  the  local  limits  of  whose  jurisdiction  the  property 
is  situate,  or  in  the  Court  within  the  local  limits  of  whose 
jurisdiction  he  actually  and  voluntarily  resides,  or  carries 

*  Land  Mortgage  Bank  v.  Sudu-  damages  for  trespass  to  land  and 
rudeen  Ahmed,  supra  at  p.  367,  for  an  injunction]  in  which  the 
per  Trevelyan,  J.;  See  BeSouza  proviso  to  s.  IG  was  held  to  be  in- 
V.  British  South  African  Com-  applicable  as  the  land  was  in  the 
panij,  8.  Tinjes  L.R.,  369  ;  2  Q.B.  plaintiff's  possession;  and  in  which 
(1892),  358.  it  was  also    held  that    a  suit  for 

'  Civ.  Pr.  Code,  s.  16  (c).  damage  to  land  cannot  be  said  to 

8  y_  If)   (£^)_  be  a  suit  for  which  relief  can  be 

*  See  Crisp  v.  Watson,  I.  L.  R.,  entirely  obtained  through  the  per- 
20  Cal.,  689  (1893) ;  v.  post,  note  (5).  sonal  obedience  of  the  defendant, 

»  Civ.  Pr.  Code,  s.  16,  See  Expla-  even  though  it  may  be  joined  with 

nation  to  section.  a  claim  for  an  injunction. 

"  See  Crisp  v.  Watson,  I.  L.  R.,  '  See    Vithalrao  v.    Vaghoji,   I. 

20  Cal.,  689  (1893)  [suit  to  recover  L.  R.,  17  Bora.,  570,  572  (1892). 
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on  business,  or  personally  works  for  gain.^  "  Property" 
in  this  section  means  property  situated  in  British  India.^ 
The  Presidency  High  Courts  under  their  charters  have  a 
similar,  but  in  terms  less  restricted,  jurisdiction.^ 

Thus  where  the  plaintiffs,  the  owners   and  occupiers  oi  Rajmohun 
a  house  and  premises  in  Howrah,  sued  in  the  High   Court  Indian  Rail 
at  Calcutta  for  an  Injunction  to  restrain  a  nuisance  caused  ^"2/  Go. 
by  certain  workshops,  forges  and  furnaces  erected  by  the 
defendants,  and  for  damages  for  the  injury  done  thereby, 
it  was   held    that  as   regards  jurisdiction,   the   defendant 
company    being   undoubtedly    personally    subject   to    the 
jurisdiction   by  reason    of  their  carrying  on  business  in 
Calcutta,   the   Court   could   properly   deal   with   the   suit, 
which  was  not  a  suit  "  for  land,"*  but  one  exclusively  in 
personam,  w^here  the  person  against  whom  relief  was  sought 
was  within,  and   subject  to,   the  jurisdiction,  though    the 
relief  sought  was  in  respect  of  acts  done  on  land  situated 
beyond  the  local  limits  of  the  original  jurisdiction.^ 

And  in  the  case  of  Receivers  it  is  not  necessary  in  all 
cases,  in  order  to  authorize  the  Court  to  appoint  a  Receiver, 
that  the  property  in  respect  of  which  he  is  to  be  appoint- 
ed should  be  within  the  local  limits  of  its  jurisdiction."  j  r     i     h 
Thus  in  a  suit  brought  by  some  of  the  persons  appointed  i^ossee  v.Pud- 
trustees  under  a  deed  of  endowment  of  certain  land  against  Dossee, 


>  Civ.  Pr.  Code,  s.  16.  (1872).    See  also  The  East  Indian 

*  Ih.;  Vithalrao  \.  Vaghoji,  supra,  Railway  Co.  v.  The  Bengal  Coal 
572.  Co.,  I.  L.  R.,  1  Cal.,  95,  100  (1875;  ; 

*  Letters  Patent,  1865  (Calcutta),  The  Delhi  and  London  Bank  v. 
s.  19  ;  Letters  Patent,  1862,  cl.  18  ;  Wordie,  I.  L.  R.,  1  Cal..  249,  251, 
24  and  25  Vic,  cap.  104,  s.  9.  As  2&3,  (1876)  and  cases  there  cited; 
to  the  equitable  jurisdiction  of  the  as  to  the  issue  of  prohibitory  orders 
High  Courts  inherited  from  the  (merely  in  the  nature  of  injunc- 
late  Supreme  Courts,  v.  ante,  p.  7,  tions)  against  a  defendant  within 
note  (4).  See  H.  U.  Holkar  v.  Da-  the  jurisdiction  :  See  Ramlochun 
dabhai,!. Ij.  R.,  14  Bom., 35.3  (1890).  Sirkar  v.  S.  M.  Kaminee  Lebee,  10 

*  i.e.,    within    the    meaning    of  B.  L.  R.,  63  note  (1868). 

s.  12  of  the  Letters  Patent,  1865,  *  Juggodiimba  Dossee  v.  Puddo- 

or  s.  5  of  Act  VIII  of  1859.  moneij  Dossee,   15  B.  L.  R.,   31 S, 

»  Rajmohnn  Base  \\  East  Indian  324,  325,330  (1875).     See  Kerr  on 

Railway  Co.,  10  B.  L.  R.,  241,  248  Receivers,  100. 

W,  IR  J: 
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their  co-trnstees,  who  were  in  possession,  tlie  plaint  allege(? 
that  the  defendant  trustees  had  ousted  the  pUiiutiffs  and 
had  committed  breaches  of  trust,  and  prayed  that  the 
deed  might  be  construed  and  given  effect  to,  and  for  a 
declaration  that  the  plaintiffs  were  entitled  to  be  sehaits 
jointly  with  the  defendants,  for  the  settlement  of  a  scheme 
for  the  performance  of  the  worship,  for  the  appointment 
of  a  Receiver,  for  an  Injunction  to  restrain  the  defendants 
from  interfering  with  the  property,  and  for  an  account. 
By  the  deed  the  land  was  given  to  idols  named  therein, 
and  the  plaintiffs  and  defendants  were  appointed,  subject 
to  certain  directions,  sehaits  and  managers  of  the  pro- 
perty, but  were  themselves  to  have  no  beneficial  interest 
in  the  property.^  The  land,  the  subject  of  the  deed,  was 
situated  out  of  Calcutta,  but  all  the  parties  to  the  suit 
resided  within  the  local  limits  of  the  High  Court's  juris- 
diction^ :  it  was  held  that  as  the  parties  had  no  personal 
beneficial  interest  in  the  settled  property  the  suit  was  not 
one  "  for  land  "  within  the  terms  of  the  Charter,  and  that 
the  Court  had  accordingly  jurisdiction  to  entertain  it  and 
to  appoint,  if  necessary,  a  Receiver  of  such  property.^  In 
respect  of  the  objection  that  the  Court  had  no  power  to 
appoint  a  Receiver  it  was  said  :  "  It  has  been  the  prac- 
tice of  this  Court,  where  it  is  necessary  to  do  so,  in  order 
to  enforce  its  own  decree,  to  appoint  a  Receiver  in  respect 
of  landed  property  situate  in  the  mofussil,  and  we  feel 
ourselves  justified  in  following  that  practice."*  But  in  an 
earlier  case  where  the  whole  cause  of  action  did  not  arise 


"  See    The    Delhi    and    London  ject  to  the  jurisdiction,  and  before 

Bank  y.  JVordie,   I.  L.  R.,  1   CaL,  the  Court."  £uddi7iath  Paul  Chotc- 

261  (1876),  per  Pontifex,  J.  dnj   v.    Bycanntnath   Paul   Choiv- 

2  Where    some    of    the    parties  c?r;/,  2  Tay.  &  Bell,  19.:  (1851). 

opposing  the  appointment  of  a  Re-  ^  Jtiggodumba  Dossee  v.  Puddo- 

t-eiver  were  not  subject  to  the  juris-  money  Donsee,   15  B.  L.  R.,   .318, 

diction,  the  Supreme  Court  stated  324, 325, 3.30  (1875) :  [See  remarks  on 

that  it  "  would  always  be  careful,  this  case  in  Jairam  Narayan  Paje 

for  tliat   reason,  to  limit  the  ap-  \. Atmarum NarayanRaje,\.\j.'R., 

pointment    to  the   portion  of  the  4  Bom.,  482,  484,  485  (1880)]. 

estate  in  the  possession  of  those  sub-  ■*  lb. 
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in  Calcutta  and  only  one  defendant  was  personally  subject 
to  the  jurisdiction  and  the  immoveable  property  was  in 
Bombay,  the  Court  was  not  prepared  to  say  that  it  could 
appoint  a  Receiver  for  the  property  which  was  within  the 
jurisdiction  of  the  Bombay  Court  ;  but  was  of  opinion  that, 
whether  it  might  or  might  not  appoint  a  Receiver  of  the 
property  in  Bombay,  it  would  certainly  be  a  most  inconve- 
nient course  to  adopt.^ 

§  21.     But  in  this  country  the  power  to  make  orders  m  must  be  con- 
personam,  though  the  subject-matter  of  the  suit  is  without  reference  t^o^ 

the  jurisdiction,  must  be  considered  with  reference  to  the  t^ie  statutory 
,.     .       .  ......  jurisdiction. 

limitations  on  jurisdiction  imposed,  m  the  case  of  the  Hio-h 

Courts,  by  their  respective  Letters  Patent,^  and  in  the  case  of 
Mofussil  Courts,  by  the  Civil  Procedure  Code.^  Regard 
must  be  had  to  the  real  object  of  the  suit  and  to  what 
are  the  rights  and  contentions  of  the  respective  parties, 
and  those  cases  which  are  founded  upon  the  principle  laid 
down  in  Penn  v.  Lord  Baltimore  must  be  distinouished 
from  those  which  depend,  not  so  much  upon  the  jurisdic- 
tion generally  exercised  by  Courts  of  Equity,  as  upon  the 
question  whether  the  suit  is  substantially  one  within  the 
statutory  jurisdiction  conferred  upon  the  Courts.*  And 
therefore  when  a  suit  which,  though  in  form  one  brought 
to  obtain  an  Injunction,  is  in  substance  a  suit  "for  laud," 
which  land  is  situate  without  the  local  limits  of  the  juris- 
diction of  the  Court,  the  latter  has  no  power  to  grant  the 
relief  prayed.^  In  the  case  now  cited  a  suit  was  brought 
asaiiist  the  owners  of  a  mine  adjacent  to  a  mine  belouoina  The  East 

,       ,1  1    •    i-^      l^  1    ■    J       Ti       •  ,1      ,  .       ,  '='  Indian  RaU- 

to  the  piaintms,  the  plaint  alleging  that  a  certain  boun-  way  Co.  v. 
dary  line  existed  between  the  two  mines,  and  praying  for  a  cmi  Cof" 


»  ffadjee  Ismail  Hadjee  Hnbhech  v.    Wordie,  I.  L.  R.,  1  Cal.,  249, 

y.  Hadjee  Mahomed  HadjeeJoosuh,  263  (1876);  Land  Mortya'je  Bank 

13  B.  L.  R.,  91,  99  (1874).  v.   Sudurudeen  Ahmed,   I.  L.  R., 

2  Letters  Patent,  1865 (Calcutta),  19  Cal.,  358,  367  (1892). 

«  Civ.  Pr.   Code.  ss.    16,  cl.  12,  s  y/^^  ^„,y,  i,^,^^^^  Railimy  Co. 

IfiA.  V.   The  Bcnrial  Coal  Co.,  I.  L.  R. 

♦  The  Delhi  and   London  Bank  1  Cal.,  95  (1S75). 
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declaration  that  the  boundary  line  was  as  alleged,  and  that 
the  defendants  might  be  restrained  by  Injunction  from 
working  their  mine  within  a  certain  distance  from  such 
boundary  line.  The  defendants  in  their  written  statement 
disputed  the  plaintiffs'  allegation  as  to  the  course  of  the 
boundary  line.  The  mines  were  situated  out  of  the  juris- 
diction of  the  High  Court,  but  both  the  plaintiffs  and 
defendants  were  personally  subject  to  the  jurisdiction.  It 
was  held  that  the  suit  was  a  suit  for  land  within  cl.  12 
of  the  Letters  Patent,  and  therefore  one  which,  the  land 
being  in  the  mofussil,  the  Court  had  no  jurisdiction  to  try. 
The  grounds  upon  which  the  judgment  in  this  case  pro- 
ceeded were  that  the  plaintiffs  asked  that  the  defendants  be 
restrained  from  passing  beyond  their  boundary  and  com- 
mitting a  trespass  on  their  (the  plaintiffs')  land,  and  the  line 
at  which  the  plaintiffs  thus  sought  to  stop  the  defendants 
was  not  admitted  by  the  latter  to  be  their  boundary  line. 
On  the  contrary,  the  defence  was  that  the  defendants'  land 
extended  to  a  second  line  considerably  beyond  that  speci- 
fied by  the  plaintiffs.  The  sole  question  in  dispute  between 
the  parties,  therefore,  was,  whether  the  margin  or  strip  of 
land  between  these  two  lines  belonged  to  the  plaintiffs  or 
to  the  defendants.  The  suit  was  substantially  brought  to 
have  it  declared  as  against  the  defendants  that  this  strip 
belonged  to  the  plaintiffs  and  was  therefore  a  "suit  for 
land."  This  case  is  clearly  distinguishable  from  Raj- 
mohnn  Bose  v.  The  East  Indian  Railwaij  Co.,  where  the 
only  question  was  whether  the  defendant,  a  stranger,  was 
liable  for  a  nuisance  affecting  the  plaintiff  in  the  enjoy- 
ment of  his  land,  and  where  there  was  no  question  what- 
ever as  to  the  plaintiff's  right  to  the  land.  So  also  a  suit 
which  is  in  form  one  for  trespass  may  be  in  reality  a  suit 
for  the  possession  of  land,  being  brought  in  that  form  for 
the  purpose  of  trying  the  title  to  it.^ 


»  See  The  Delhi  nnd  London  Bank       (1S76),  jier  Garth,  C.  J. 
,    Wordie,    I.   L.    R.,   1  Cal.,  259 
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Similarly  when  there  is  no  jurisdiction  to  entertain 
a  suit  on  the  ground  that  it  is  one  for  immoveable 
property  situated  without  the  local  limits  of  the  juris- 
diction, the  Court  will  have  no  power  to  grant  provi- 
sional relief  by  way  of  the  appointment  of  a  Receiver 
to  take  charge  of  the  subject-matter  of  dispute  in  such 
suit.^  Thus  where  a  suit  was  brought  which,  amongst  Deiiii  and 
other  reliefs,  prayed  that  a  Receiver  might  be  appointed  i^woniS'!"^ 
to  carry  out  certain  trusts,  it  was  held  that  though  the 
plaint  disclosed  a  good  cause  of  action,  as  the  Court,  if  it 
had  jurisdiction,  would  have  power  to  grant  certain  forms 
of  relief  prayed,  including  the  appointment  of  a  Receiver 
of  the  estate,  yet  inasmuch  as  the  suit  was  in  substance 
one  '*  for  land  "  within  the  meaning  of  the  Charter,  the 
Court  had  no  jurisdiction  to  try  it.  And  accordingly,  all 
relief  and  of  necessity  also  such  appointment,  was  refused.^ 
Even  when  land  which  was  situate  out  of  the  local  limits 
of  the  jurisdiction  of  the  High  Court  was  already  in  the 
possession  of  a  Receiver  appointed  by  the  late  Supreme 
Court,^  it  was  held  that  the  High  Court  could  not  exercise 
jurisdiction  in  respect  to  such  land  in  a  suit  which  was  held 
to  be  one  "  for  land  "  within  cl.  12  of  the  Letters  Patent.* 

The  test,  therefore,  of  jurisdiction  in  all  such  cases  is 
rather  the  nature  of  the  claim  made  in  respect  of  the 
property  in  suit  than  the  actual  situation  of  such  property. 
If  the  suit  is   not  by   reason   of  its   substantial  character 

>  The  Delhi  and  London  Bank  Calcutta :     See  Doe  d.   Colvin    v. 

V.  Wordie,  I.  L.  R.,  1  CaL,  249,  Ramsay,    Morton,    148;     Doe     d, 

257  (1876),   explained  in  KeUie  v.  Hurhill    Mitter    v.     Hilder,    ib., 

Fraser,  I    L.  R.,  2  Cal.,  453,457,  183;  Doe  d.   Bampton  v.   Petum- 

463,465(1877).  ber    Mullick,  Bign.,    24;    Doe    d. 

*  Ib.  Muddoosoodun  Doss  v.  Mohender 

"  The  jurisdiction  of  the  Supreme  Lall  Khan,   2    Boul.,   40;  Doe  d. 

Court  was    not    limited    in    the  Chuttoo  Sick  Jeiuadar  v.  Subbessur 

manner    that  the  jurisdiction  of  Sein,  id.,  151;  Dorab  Ally  Khan  v. 

the  High  Courts  is   limited  :  See  Moheeruddeen,  I.   L.   R.,    1    Cal., 

Charter  of    Supreme  Court,  1774,  55 ;  Taramoney  Dossee  v.  Kistno- 

cl.  13  :   1  Smoult  &  Ryan's  Rules  govind  Sein,  2  Morley's  Digest,  61. 

and  Orders,  pp.  9 — 11  ;  it  had  the  *  Denonath  Sreemoney  v.   C.  tt. 

power  of  dealing  with  land  out  of  Hogg,  1  Hyde,  141  (1862, 1863), 
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Jurisdiction 
to  issue  In- 
junctions, 


and  the  provisions  of  the  Code  or  Charters,  within  the 
cognisance  of  the  Court,  the  latter  is  unable  to  grant 
relief.  But  where  the  relief  sought  is  purely  in  personam 
and  not  in  rem,  the  Courts  are  empowered  to  make  a  decree, 
which  shall  bo  of  the  same  character. 

§22.  Suits  to  obtain  an  Injunction  may  be  entertained 
by  all  Civil  Courts^  with  the  exception  of  Presidency^  and 
ProvinciaP  Small  Cause  Courts.  The  Presidency  High 
Courts  have,  in  addition  to  the  powers  granted  by  the 
Code  and  Specific  Relief  Act,  inherited  the  equitable 
jurisdiction  of  the  Supreme  Courts,  which  were  in  their 
turn  generally  invested  with  the  power  and  authority 
of  the  Court  of  Chancery*.  But  the  Civil  Procedure 
Code  has  laid  down  with  precision  the  cases  in  which 
the  Mofussil  Courts  can  grant  Injunctions  and  their 
jurisdiction  is  not  lightly  to  be   extended  in  this   respect.^ 


^  With  respect  to  the  jurisdic- 
tion of  the  High  Courts,  See  24  & 
25  Vic,  c.  104,  s.  9;  Letters  Patent, 
1862  (Calcutta),  ss.  11—21 ;  Letters 
Patent,  1865  (Calcutta),  ss.  11—21 : 
as  to  the  Letters  Patent  for  the 
other  Presidency  High  Courts, 
See  p.  7,  note  1,  ante.  Letters 
Patent,  1866  (Allahabad),  ss.  9—14. 
As  to  the  Chief  Court  of  the  Pun- 
jab, See  Acts  XVII  of  1877,  XVIII 
of  1884  ;  and  as  to  the  Civil  Courts 
of  the  Provinces,  See  Act  XII  of  1877 
(Bengal,  N.-W.  P.  and  Assam  Civil 
Courts),  ss.  18,  19;  Act  XIV  of 
1869  (Civil  Courts,  Bombay),  ss.  7, 
12,  16,  24 ;  Act  III  of  1873  (Civil 
Courts,  Madras),  s.  12.  As  to  the . 
jurisdiction  of  Mamlatdars  to  is- 
sue Injunctions,  See  Desai  Mala- 
bhai  Bapuhhai  v.  Keshavbhai  Ku- 
berbhai,  I.-  L.  E,.,  12  Bom.,  419 
(1887) ;  Gulabbhai  Gopalji  v.  Jina- 
bhai  Ratanji,  I.  L.  R.,  13  Bom., 
213  (1888) ;  Cldntamanrav  Narayan 
Oole  v.  Bala,  I.  L.  R.,  14  Bom.,  17 
(1889) ;  Nemava  v.  Devandra^jpa, 


I.  L.  R.,  15  Bom.,  177  (1890),  and 
Bombay  Act  III  of  1876. 

»  Act  XV  of  1882,  s.  19,  cl.  (i.) 
[The  Small  Cause  Court  shall  have 
no  jurisdiction  in  suits  to  obtain 
an  injunction.] 

•  Act  IX  of  1887,  s.  15,  sehed.  ii, 
cl.  17  [a  suit  to  obtain  an  injunc- 
tion is  excepted  from  the  cogni- 
sance of  a  Court  of  Small  Causes}: 
as  to  the  power  to  invest  District 
or  Subordinate  Judges  or  Munsiffs 
with  Small  Cause  Coui-t  Jurisdic- 
tion, See  Act  XII  of  1887,  s.  25 
(Bengal,  N.-W.  P.  and  Assam  Civil 
Courts) ;  Act  XIV  of  1869,  s.  28 
(Civil  Courts,  Bombay);  Act  III  of 
1873,  s.  28  (Civil  Courts,  Madras). 

^  V.  ante,  p.  7,  notes  (4)  and  (5). 

*  Joynarain  Geeree  v.  Shibpersad 
Geeree,  6  W.  R.,  Misc.,  1,  3  (1866). 
See  remarks  as  to  the  applicability 
of  proceedings  in  equity  to  Mofus- 
sil Courts,  ib.,  and  Roy  Luchmiput 
Singh  Buhadoor  v.  Secretary  of 
State  for  India,  11  B.  L.  R.,  App., 
27,  28  (1873). 
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The  jurisdiction  may  be  exercised  either  by  Courts  of 
first  instance  or  Courts  of  Appeal.  Under  the  Code 
of  Civil  Procedure,  once  a  suit  has  been  dismissed  the 
Court  dismissing  it  is  functus  officio,  save  that  it  may  stay 
execution  of  its  own  decree  or  order  for  costs.  On  such 
dismissal  an  Injunction,  which  has  been  granted,  comes  to 
an  end.^  An  application,  therefore,  made  to  a  Court  of 
first  instance  after  dismissal  of  the  suit,  but  before  appeal 
filed,  asking  that  the  Receiver  may  be  restrained  from 
parting  with  funds  in  his  hands  pending  an  appeal,  cannot 
be  granted.^  The  Court  of  first  instance  has  therefore  no 
jurisdiction  to  maintain  an  Injunction  after  the  claim  is 
dismissed,  or  until  an  appeal  shall  have  been  lodged,  or 
after  the  appeal  has  been  admitted  during  the  pendency 
of  the  appeal.^  Nor  a  fortiori  when  a  suit  for  an  Injunction 
is  dismissed  can  the  Court  which  dismisses  such  suit  take 
upon  itself  to  stay  by  Injunction  the  execution  of  a  decree 
passed  in  another  suit.*  But  the  Appellate  Court  has  the 
same  powers  in  respect  of  granting  an  Injunction  which 
the  Court  of  Original  Jurisdiction  has,  and  an  application 
for  an  Injunction  pending  appeal  should  be  made  to  it  as 
being  the  Court  having  cognisance  of  the  suit.^ 

A  suit  for  a  declaration  of  right  and  for  an  Injunction 
falls  under  s.  7,  cl.  4,  sub-cls.  {c)  and  {d)  of  the 
Court  Fees  Act,  VII  of  1870.  The  valuation  of  the 
relief  sought  in  such  a  suit  rests  with  the  plaintiff,  and 
not  with  the  Court.  So  when  A  sued  B  and  C  {!)  for  a 
declaration  of  his  title    to  certain   property,  and   (2)   for 


*   Yaniin-ud-Dowlah    v.     Ahmed  *  Gossain  Money  Puree  v,  Gour 

Ali  Khan,  I.    L.  R.,  21  CaL,  561  PeTshad  Singh,  supra,, 

(1894);    Shaikh    Moheeooddeen    v.  ^  Shaikh  3Ioheeooddeen  v.  Shaikh 

Shaikh  Ahmed  Hossein,l'i:W  .R., 384,  Ahmed  ffossein^supra,  385;  Gossain 

385  (1870)  ;    Gossain    Money  Puree  Bloney    Puree    v.    Gour    Pershad 

V.  Gour  Pershad  Singh,  I.  L.  11.,  11  Singh,  supra,  149  ;   Kirim  Layal  v. 

Cal.,146(1884);ii'rtjH, CAanr^v.  Pitam  Rani  Kisliori,  I.  L.  R.,  10  AIL,  80 

Mai,  I.  L.  R.,  10  AIL,  506  (1888).  (1SS7);  Kunahi Ramv. Biddya Ram, 

^   Yamin-ud-Dowlah     v.    Ahmed  I.  L.  K.,  1  All.,  549,  551  note  (1878) : 

Ali  Khan,  supra.  See   Civ.   Pr.    Code,  ss.   582,    587, 

^  See  cases  cited  in  note  (1),  ante.  592,  008. 


.)6  INJUNCTIONS    GENERALLY. 

an  Injunction  restraining  C  from  paying,  and  B  from 
receiving,  an  allowance  of  Rs.  2,400  a  year  out  of  the 
income  of  the  property  in  dispute  ;  A  valued  each  of  the 
reliefs  sought  at  Rs.  130,  and  affixed  a  Court  Fee  Stamp 
of  Rs.  20  to  the  plaint.  The  Court  of  first  instance 
rejected  the  plaint  as  insufficiently  stamped,  holding  that 
the  claim  for  the  Injunction  sought  should  have  been 
valued  at  ten  times  the  annual  allowance  paid  by  C  to  B., 
as  provided  by  s.  7,  cl.  2  of  Act  VII  of  1870.  On 
appeal  to  the  High  Court,  it  was  held  that  the  suit 
fell  under  s.  7,  cl.  4,  sub-cls.  (c)  and  {d)  of  the  Court 
Fees  Act,  and  that  the  plaintiff  had  a  right  to  put  his 
own  valuation  on  the  relief  sought ;  it  was  held,  also,  that 
the  order  rejecting  the  plaint  as  insufficiently  stamped 
was  appealable.' 

In  respect  of  the  subject-matter  of  an  Injunction,  the 
latter  should,  when  granted,  be  strictly  confined  to  the  pro- 
perty in  dispute.  When,  therefore,  the  property  in  dispute 
in  a  suit  was  not  the  entire  moveable  and  immoveable  pro- 
perty in  the  possession  of  the  defendant,  but  the  half  share 
to  which  the  plaintiff  laid  claim,  a  Court  was  held  to  have 
acted  beyond  its  powers  in  granting  an  Injunction  and  in 
appointing  a  Receiver  in  respect  of  the  entire  property 
in  the  hands  of  the  defendant  and  not  merely  of  the  share 
claimed  by  the  plaintiff.^  It  has,  however,  been  held  that 
in  a  suit  for  partition  of  a  joint  estate  the  Court  has  juris- 
diction to  place  the  whole  of  the  joint  estate  out  of  which 
the  plaintiff  seeks  to  have  his  share  partitioned  in  the 
hands  of  a  Receiver,  and  to  order  that  the  latter  shall  be  at 
liberty  to  raise  money  on  the  security  of  the  whole  of  such 


'  Sardar  Singji  v.  Ganpat  Sing-  sad  Geeree,  6  W.  R.,  Misc.,  1  (1866); 

ji,   I.   L.  R.,  17  Bom.,  56   (1892).  hnt  See  ne-at  note  &n6.  Mun  Mohinee 

See    Bai    Amba    v.  Pranjivandas  Dossee  v.  Ichamoyee  Dossee,  1,3  W. 

DnllahhRuin,!.  L.  R.,   19  Bom.,  R.,  60  (1870),  where  it  was  said  that 

198,  201  (1894);  cf.  Sardar  Singji  v.  "To  appoint  a  receiver  and  to  issue 

Ganpat  Singji,  I.  L.  R.,  14  Bom.,  an  injunction  which  shall  affect  an 

395  (18S9).  undivided   half   share  only   is  an 

*  Juynarain   Geeree  v.   S/iibjicr-  impossibility,"  ^>fr  Phear,  J. 
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joint  estate.^  The  Court  must  have  jurisdiction  in  respect 
of  the  subject-matter  to  which  the  Injunction  refers. 
Jurisdiction  to  grant  an  Injunction  may  be  excluded  by 
s.  56  of  the  Specific  Relief  Act  or  by  the  provisions 
of  some  other  Act,^  Thus  under  the  former  Act  an 
Injunction  cannot  be  granted  to  stay  a  judicial  proceed- 
ing pending  at  the  institution  of  the  suit  in  which  the 
Injunction  is  sought,  unless  such  restraint  is  necessary  to 
prevent  a  multiplicity  of  proceedings  ;^  nor  to  stay  pro- 
ceedings in  a  Court  not  subordinate  to  that  from  which 
the  Injunction  is  sought  ;*  nor  to  stay  proceedings  in  any 
criminal  matter.^  And  indeed,  as  has  been  already  ob- 
served,® the  Court  has  no  jurisdiction  to  interfere  by 
Injunction  in  matters  merely  criminal  or  merely  immoral, 
which  do  not  affect  any  right  to  property.  Nor  has 
the  Court  jurisdiction  to  interfere  with  the  public  duties 
of  any  department  of  the  Government  of  India  or  the 
Local  Government  or  with  the  sovereign  acts  of  a  Foreion 


*  Poreshnath  Mookerjee  v. 
Omerto  Nauth  Mitter,  I.  L.  R.,  17 
Cal.,  614  (1890). 

»  Mahip  Singh  v.  Chotu,  I.  L.  R., 
5  All.,  429,  430  (1883),  e.  g.,  by  the 
pro%'isions  of  s.  95  of  Act  XII  of 
1881  (N.-W.  P.  Rent  Act).  Section 
56  of  the  Specific  Relief  Act  has 
particular  reference  to  perpetual 
injunctions  only,  but  the  general 
principles  respecting  the  gi-ant  of 
all  injunctions  ai-e  to  be  sought  for 
in  this  Act,  v.  ante,  p.  9. 

8  Act  I  of  1877,  ss.  56  («),  54,  cl.(e), 
ills,  (p),  (q)  ;  Kerr  on  Injunctions, 
7,8, 587,588;  Story's  Equity  Jur.,  §§ 
852-860;  See  BheerChunderJhoogrnj 
Goshaneex.  Hogg,  Cor.  56(1864); 
Lutcheemund  Sett  v.  S.  M.  Komul- 
money  Dossee,  1  Ind.  Jur.  N.  S.,  9 
(1866) ;  Moran  v.  River  Steam  Na- 
vigation Company,  14  B.  L.  R.,  352 
358,359,  366  (1875);  Dhuronidhur 
Sen  V.  Agra  Bank,  I.  L.  R.,  4  Cal., 


380  (1878);  I.  L.  R.,  5  Cal.,  86 
(1879)  ;  Kirpa  Duyalv.  Rani  Kisho- 
ri,  I.  L.  R.,  10  All.,  80,  82  (1887) ; 
Ram  Chand  Dutt  v.  Watson  d:  Co., 
I.  L.  R.,15  Cal.,  214,  220  (1887); 
Appu  V.  Raman,  I.  L.  R.,  14  Mad., 
425,  429,  430  (1891);  Venkatesa 
Taifker  v.  Ramasami  Chettiar,  I. 
L.  R.,  18  Mad.,  33S  (1895),  See 
2J0st. 

*  Act  I  of  1877,  s.  56,  cl.  (fe),  See 
Dhuronidhur  Sen  v.  Agra  Bank, 
I.  L.  R.,  4  Cal.,  380  (1878) ;  Mahip 
Singh  v.  Chotu,  I.  L.  R.,  5  All.,  429 
(1883)  ;  Appu  v.  Raman,  I.  L.  R., 
14  Mad.,  425  (1891)  ;  Venkatesa 
Tawker  v.  Ramasami  Chettiar, 
I.  L.  R.,  18  Mad.,  338  (1895) ;  See 
post. 

»  Act  I  of  1877,  s.  56,  cl.  (e) ;  See 
post. 

*  V,  ante ;  Kerr  on  Injunc- 
tions, 5  ;  Snell's  Equity,  11th  Ed., 
p.  582. 
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Government  ;  •  nox-  to  restrain  persons  from  applying 
to  any  legislative  body  ;  ^  nor  do  matters  of  a  political 
nature  come  within  the  jurisdiction  of  the  Court.^ 
And  as  the  jurisdiction  of  the  Court  is  governed 
upon  strictly  equitable  principles,  it  will  not,  and  is 
not  empowered  to,  grant  an  Injunction  when  the 
conduct  of  the  applicant  or  his  agents  has  been  such 
as  to  disentitle  him  to  the  assistance  of  the  Court  ;* 
to  prevent  a  continuing  breach  in  which  the  appli- 
cant has  acquiesced  ;^  or,  since  an  Injunction  is  an 
exceptional  form  of  relief,  when  equally  efficacious  relief 
can  certainly  be  obtained  by  any  other  usual  mode  of 
proceeding,  except  in  case  of  breach  of  trust  ;^  or 
when  the  applicant  has  no  personal  interest  in  the 
matter.'''  Lastly,  when  the  subject-matter  of  the  Injunc- 
tion is  the  breach  of  a  contract,  or  the  committal  of  the 
tort  of  nuisance,  an  Injunction  cannot  be  granted  in 
the  first  place  to  prevent  the  breach  of  a  contract, 
the  performance  of  which  would  not  be  specifically 
enforced  ;^  nor  in  the  second  to  prevent,  on  the  ground  of 
nuisance,  an  act,  which  it  is  not  reasonably  clear  will  be 
a  nuisance.^ 
andtoappoint  §  93.  The  Presidency  High  Courts  possess  the  same 
powers  with  regard  to  the  appointment  of  a  Receiver  as 


'  Act  I  of  1877,  s.  56,  d.  (d) ;  Kerr  tee,"  v.  ib.,a.  3. 
on  Injunctions,  4.  ^  Act  I  of  1877,   s.  56,  el.  (A;). 

2  Act  I  of  1877,  s.  56,  cl.  (c),  See  ^  Act  I  of  1877,  ss.  56,  cl.  (/),  54 

Kerr  on  Injunctions,  6,   7.  but  see  ib.,  s.  57.   In  the  matter  of 

^  Kerr  on   Injunctions,   5  ;  Em-  Guninit   Narain   Singh,    I.  L.  R 

peror  of  Austria  v.  Day,  3  D.  F.  &  1  Cal.,  74,  78  (1875) ;  Nussericanj 

J.,  217  ;  United  Stales  v.  Prioleau,  Merwanji  Panday  v.  Gordon,  I.  L 

2  H.  &  M.,  559,  2  Equity,  659.  R..   6  Bom.,  266,   280,   281(1881) 

*  Act  I  of  1877,  s.  56,  cl.  [i);  ill.  Madras Railipay  Comjjany  v.  Rust 
(a) ;  LittletPood  v.  Caldimll,  11  I.  L.  R.,  14  Mad.,  18  (1890)  ;  Cal 
Price,  97,  ill.  [b] ;  Morgan  v.  liahji  Harjivan  v.  Narsi  Tricum 
McAdam,  36  L.  J.,  Ch.,  228,  ill.  I.  L.  R.,  18  Bom.,  702  (1894)  ;  I.  L 
{c);  Perry  \.  Truept,  6  Beav.,76.  R.,  19  Bom.,  764  (1895)  same  case 

*  Act  I  of  1877,  s.  56,  cl.  (/t).  in  appeal,  and  see  post. 

«  Act  I  of  1877,  s.  56,  cl.  (i) ;  as  to  »  Act  I  of  1877,  s.  56,  cl.  (g),  See 

the  meaning  of  "  trust "  and  "  trua-  pos<. 
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are  possessed  and  exercised  by  the  Courts  iu  England 
under  the  Judicature  Act  of  1873,  and  the  practice  in 
respect  of  these  matters  should  be  the  same.^ 

But  while  all  Civil  Courts,  with  the  exceptions  above 
mentioned,  have  jurisdiction  to  issue  Injunctions,  on  the 
other  hand  the  powers  conferred  by  the  Civil  Procedure 
Code  in  respect  of  the  appointment  of  Receivers  can  be 
exercised  by  High  Courts  and  District  Courts  only  : 
provided  that  whenever  the  Judge  of  a  Court  subordinate 
to  a  District  Court  ^  considers  it  expedient  that  a  Receiver 
should  be  appointed  in  any  suit  before  him,  he  shall  nomi- 
nate such  person  as  he  considers  fit  for  such  appointment, 
and  submit  such  person's  name,  with  the  grounds  for  the 
nomination,  to  the  District  Court,  and  the  District  Court 
shall  authorize  such  Judge  to  appoint  the  person  so  nomi- 
nated, or  pass  such  other  order  as  it  thinks  fit.^ 

The  Judge  of  the  Lower  Subordinate  Court  has  first 
to  satisfy  himself  that  it  is  expedient  that  a  Receiver  should 
be  appointed  in  a  suit  before  him  ;  for  this  purpose  he 
must  enquire  judicially  and  satisfy  himself  upon  evidence 
that  the  appointment  of  a  Receiver  is  necessary  and  re- 
commend a  proper  person.  He  does  this  under  s.  503.  If 
he  refuses  to  do  it,  his  order  refusing  the  application  is  an 
order  under  s.  503,  and  as  such  is  appealable,'*     After  such 


*  JaiMssondas  Gangadas  v,  Zen-  1877.   See  Nursingdas  Raghunath- 

abai,   I.  L.   R.,   14  Bora.,  431,  434  dan  v,    Tulsiram  bin    Doulatrmn, 

(1890).  I,  L,R.,  2  Bora,,  558(1878),    The 

^  As  to  the  meaning  of  "  District  Code  is  applicable  to  suits  under 

Court,"  See  s.  2,  Civ.  Pr.  Code.  the  Bengal  Tenancy  Act  (VIII  of 

»  Civ.  Pr.  Code,  s,  505,    Section  1885),  v,  ib.,  ss,  143,  148,  and  as  to 

503  of  the  Code  extends  to  the  Pre-  the   appointment  of  Receivers  in 

sidency  Small  Cause  Courts   (Act  such  suits.  See  Kartic  Nath  Pan- 

XV  of  1882,  s.  23,  sched.   ii ;    but  dy   v.  Padmanund    Singh,   I.    L. 

See  also  the  terms  of  s.  23):  and  R.,  11  Cah,  496  (1885). 

ss,  503—505  of  the   Code  apply  to  *  Gossain  Dulmir  Puri  v,  Tekait 

Provincial  Courts  of  Small  Causes  Hetnarain,   6  C.  L.  R.,   467,   468 

(Act  IX   of   1887,  s.  17  ;  Civ.  Pr.  (1880)  ;  Venkatasami  v.  Stridavam- 

Code,  sched.  ii ;  but  See  also  the  ma,  I.  L.  R.,  10  Mad,,  179(1886) ; 

terms  of  s,  17,  Act  IX  of  1887),   It  Boidya  Nath  Adya  v,  Makhan  Lai 

was  otherwise  under  the  Code  of  Adya,  I.  L.  R.,  17  Cal.,  680  (1890). 


Bo  INJUNCTIONS    GENERALLY. 

enquiry  lie  is  to  nominate  such  person  as  lie  considers  fit 
to  be  nominated,  and  submit  such  person's  name,  with  the 
grounds  for  the  nomination,  to  the  District  Court ;  then,  if 
the  District  (*ourt  shall  authorise  such  Judge  to  appoint  the 
person  so  nominated,  but  not  otherwise,  he  is  to  appoint 
him.  But  the  Judge  of  the  District  Court  may  decline 
to  authorise  the  Judge  of  the  Lower  Court  to  make  the 
appointment  of  the  person  so  nominated,  and  may  himself 
pass  "such  other  order  as  he  thinks  fit."^  These  words  give 
the  Judge  of  the  District  Court  full  control  over  the  mat- 
ter of  the  appointment  of  a  Receiver.  His  duty  is  not 
only  to  approve  or  disapprove  of  the  particular  person 
nominated,  but  also  to  take  into  consideration  the  neces- 
sity for  the  appointment  of  a  Receiver  at  all.^  The 
Judge  of  the  Lower  Court,  in  making  his  enquiry  under 
s,  503,  has  all  the  powers  conferred  upon  him  that  may 
be  necessary  for  such  enquiry.  He  may  adjourn  the 
case  from  time  to  time,  and  he  may  hear  fresh  evidence 
at  any  time  before  he  makes  the  appointment.  He  may 
even  abstain  from  appointing,  when  he  has  received  the 
necessary  authority,  if  he  has  good  grounds  for  so  doing, 
otherwise  he  might  be  appointing  an  unfit  person  when  he 
has  facts  before  him  to  show  that  the  appointment  would 
be  most  improper.  Section  505  is  not  imperative.  It 
merely  enables  the  Judge  of  the  Lower  (3ourt  to  appoint, 
when  authorised  by  the  District  Court  to  do  so.^ 

The  jurisdiction  to  appoint  a  Receiver  may  be  exercised 
either  by  a  Court  of  first  instance  or  by  a  Court  of  Appeal.* 
So,  where  a  plaintiff  appealed  against  a  portion  of  a  decree 
refusing  to  appoint  a  Receiver  of  certain  mortgaged  pro- 
perty, and,  after  filing  a  memorandum  of  appeal,  obtained 
a  rule  for  the  appointment  of  a  Receiver,  until  the  hearing 

'  Gossain  Dulmir  Piiri  v.  Tekait  L.  R.,  10  Mad.,  180,  181. 

Hetnarain,  supra,  468.  *  Gossain  Dulmir  Puri  v.  Tekait 

'  Birajan  Kooer  v.    Ram  Churn  Hetnarain,  supra,  469. 

Lall  Mahata,  I.  L,  R.,  7  CaL,  719,  *  Jaikissondas     Gangadas       v. 

721     (1881).      ,%e  Appeal    against  Zenahibai.   I.  L.  R.,  14  Bom.,  431 

Order  115  of  1885  t-ited  in  note  to  I.  (1890). 
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of  the  appeal  ;  the  Court  of  Appeal,  after  argument,  made 
the  rule  absolute,  and  appointed  a  Receiver,  until  the  hear- 
ing of  the  appeal,  and  subsequ('ntly  when  the  appeal  came 
on  for  hearing,  varied  the  decree  of  the  Court  below  by 
appointing  a   Receiver  of  the  mortgaged  property.^ 

In  order  to  give  the  Court  jurisdiction  there  must 
be  a  pending  suiti:^  and  the  Court  cannot,  in  so  far 
as  its  power  to  appoint  a  Receiver  extends  only  to  the 
better  management  or  custody  of  any  property  which  is 
the  subject  of  a  suit,  appoint,  or  continue  the  previous  ap- 
pointment of,  a  Receiver,  when  the  suit  comes  to  an  end  by 
its  dismissal  ;^  but  it  would  appear  that,  when  a  suit  is 
decreed,  there  is  nothing  in  the  Code  of  Civil  Procedure 
which  limits  the  power  of  the  Court  to  appoint  a  Receiver 
after  the  decree,  when  this  course  is  necessary  or  proper.''' 
As  long  as  the  order  appointing  a  Receiver  remains 
unreversed,  and  as  long  as  the  suit  remains  a  Us  pendens, 
the  functions  of  the  Receiver  continue,  until  he  is  dis- 
charged by  order  of  the  Court. ^  Although  the  dismissal 
of  a  suit  may  operate  as  a  discharge  of  the  Receiver 
appointed  in  it,^  yet  the  Court  has  ample  jurisdiction, 
without  the  aid  of  a  pending  process,  to  require  accounts 
from  its  own  officer,  to  permit  parties  interested  to  inter- 
vene in  the  examination  of  these  accounts,  to  make  just 
allowances  to  its  officer  for  his  administration,  and  to  deal 
with  all  questions  of  costs  connected  with  the  investigation 
of  his  accounts  as  between  him  and  any  parties  interested, 
who  may  be  allowed  to  appear  and  take  part  in  it.^  The 
Court,  if  it  can  appoint  a  Receiver,  has  ample  powers 
to  provide  for  the  management  of  the  property  ;  and  can 


•  Jaikissondas  Gangadas  v.  Zena-  R.,  8  Mad.,  229,  233  (1884). 

baibai,  I.  L.R.,  14  Bora.,  431  (1890).  »  Dinnonauth  Sre.emoneev.  C.  S. 

'  See  also   S/iaik  Moheeooddeeyi  v.  Hogg,  2  Hay,  395,  396  (1863). 

Shaikh  Ahmed  Hossein,  14  W.  R.^  «  Frem  Lull  Mullickv.  Smnbhoo- 

384,  385  (1870).                                    '  nath  Roy,  I.  L. R.,  22  CaL,  960,  973 

»  V.  anfe.  (1895). 

8  Shaikh  Moheeooddeen  v.  Shaikh  i  Administrator-General  of  Ben- 
Ahmed  Hossein,  supra.  gal  v.  Prem  Lull  Mullirk,  I.  L.  R., 

*  Shunmugam  v.    Moidin,  I.  L,  22  Cal.,  1011,  1015,  1016  (1895). 
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deal  with  property  which  is  under  its  control  just  as 
completely  as  the  owner  of  the  property  can  deal  with 
it.^  The  subject-matter  of  the  appointment  must  be 
property,  moveable  or  immoveable,  which  is  "  the  subject 
of  a  suit,"^  or  "  under  attachment,"  which  latter  words 
apply  to  property  for  the  first  time  attached  in  execution 
of  any  decree.'  Where  the  property  to  be  managed  is 
not  the  subject  of  the  suit  no  manager  can  be  appointed 
before  attachment.*  Where,  owing  to  the  value  of  the 
subject-matter  of  a  suit,  the  Court  has  no  power  to  try 
the  same,  any  order  made  therein  by  way  of  appointment 
of  a  Receiver  is  passed  without  jurisdiction.^  The  fact 
that  the  acts  complained  of,  and  which  form  the  ground  of 
an  application  for  a  Receiver,  amount  to  a  criminal  offence 
rather  than  to  a  civil  wrong,  will  not  deprive  the  Court  of 
jurisdiction,  if  such  acts  affect  a  right  to  property.^  Thus 
in  a  suit  for  the  partition  of  the  estate  of  a  trading  joint- 
family,  which  estate  belonged  to  the  plaintiff  and  his 
brother,  the  eldest  surviving  member  of  the  family,  it 
appeared  that  the  latter  had  for  some  time  past  misappro- 
priated large  sums  of  money  and  had  throwm  the  accounts 
into  confusion.  The  plaintiff,  therefore,  applied  to  have  a 
Receiver  appointed  of  the  estate.  The  District  Judge 
dismissed  the  petition,  on  the  ground  that  no  case  had  been 
established,  under  s.  503  of  the  Civil  Procedure  Code;  that 
the  acts  complained  of  amounted  to  misappropriation  rather 
than   waste  ;    and    that   the   petitioners    could   thereafter 

*  Poreshnath  Mookerjeev.Omirto  nath  Mookerjee  v.  Oniirto  Nath 
Nath  Milter,  I.  L,  R.,  17  CaL,  614,  Milter,  I.  L.R.,  17  CaL,  614  (1890). 
615  (1890).  ^  ^ee  Form  No.  168  in  the  Fourth 

*  Civ.   Pr.     Code,    s.    503.    See  Schedule  of  the  Code. 
Sundaram  v.    Sankara,  I.  L.  R.,  ■♦  Biimoaree  Lull  Sahoo  v.  Baboo 
9    Mad.,    334    (1886);    Joynarain  Girdharee  Sin(jh,   16   W.  R.,   273 
Geeree  v.  Shibpersad  Geeree,  6  W.  (1871). 

R.,   Misc.,  1   (1866);  Kartic  Nath  *  Boidya  Nath  Adya  v.  Makhan 

Pandy  V.  Padmanund  Singh,  I.  L.  Lai  Adya,  I.  L.  R.,  17  CaL,    680 

R.,  11  CaL,  496  (18S5) ;   Yeshwant  (1890). 

Bhagwaiil  Phatarpakarv.  Shankar  «  Haniimayya     v.     Venkatasub- 

Ramchandra   Phatarpakar,  I.  L.  bayya,    I.    L.   R.,    18     Mad.,    23 

R.,  17  Bom.,  388  (1892)  ;  Poresh-  (1894). 
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institute  a  criminal  prosecution.  It  was  held  on  appeal 
that  these  were  clearly  not  sufficient  reasons.  The  Code 
authorised  the  appointment  of  a  Receiver  for  the  preser- 
vation or  better  custody  of  property,  the  subject  of  a  suit. 
Whether  property  was  wasted  or  misappropriated  made  no 
difference  for  the  purposes  of  the  Code.  And  it  was 
pointed  out  that  the  future  institution  of  a  criminal  jjro- 
secution  would  not  enable  a  party  to  recover  property 
that  may  have  been  misappropriated.  The  order  of  the 
District  Judge  was,  therefore,  set  aside,  and  the  case 
remanded  for  disposal  according  to  law.' 

§  24.     "  Under  the  Specific  Relief  Act  the  Courts  are  The    exercise 
given  a  discretion  to  grant  or  withhold  an  Injunction,^  as  in  tionL'  dlscre- 
England  they  have  a  discretionary  power  to  award  damages  ti^nary. 
in  lieu  of  an   Injunction.*     lu  this  view  of  the  law,  the 
Court  has  to  consider  in  each  case  not  merely  whether  the 
plaintiff's    legal   right   has   been  infringed,   or  even   ma- 
terially infringed,  but  also  whether  under  all  the   circum- 
stances of  the  case  he  ought  to  be  granted   an  Injunction 
as  the   proper    nnd  appropriate  remedy  for  such  infringe- 
ment."*    The  Court  has  a  discretion  to  refuse  all    relief  (i)  both  in  the 
or  to  refuse  an  Injunction  and  to  give  damages,  where  these  junction's  "^ 
are  the  appropriate  remedy,^  or  to  combine  damages  with 
a  limited  Injunction."  But  if  a  Court  refuses  an  Injunction 


^  Hanumayya     v.     Venkatasuh-  6'ee  Kerr  on  Inj.,  39,  and  TAe  iawcJ 

bayya,  T.  L.  R.,  18  Mad.,  23  (1894).  Mortgage  Bank  of  India  v.Ahmed- 

8  Act  I  of  1877,   s.  52  ;  Shadi  v.  bhoy  Habibbhoy,  I.  L.  R.,  8  Bom., 

Anup  Singh,  I.  L.  R.,  12   AIL,  439  70,  71  (1883) ;  Dhunjihhoy  Cotvasji 

(1889).     As  to  discretion   See  per  Umrigar  v.   Lishoa,   I.  L.   R.,    13 

Lord  Mansfield  in    Wilke's   case,  Bom.,  260,  261  (1888). 

4  Burr.,   2539,  cited   in   Hatbuni  *  Per  Farran,  J.,  in  Ghanashani 

Sahaiv.  Bhairo  Per  shad  Singh, \.Tj.  Nilkant    Nadkarni      v.      Moroba 

R.,  5  CaL,  259,  265  (1879).  See  also  Ram  Chandra  Pai,   I.    L.   R.,    18 

remarks    in     Queen     Empress   v.  Bom.  (1894)  at  p.  488. 

Chagan    Dayaram,    I.   L.   R.,   14  s  ^he  Land   Mortgage  Bank  of 

Bom.,    331,   344,    352    (1890),    2^er  India    v.   Ahmedbhoy    Habibbhoy, 

Jardine,  J.  supra,  70. 

*  Formerly  under  Lord   Cairns  *  The  Land  Mortgage  Bank   of 

Act,  21  &  22  Vic,  c.  27,  and  now  India    v.  Ahmedbhoy    Habibbhoy, 

under  the  Judicature    Act,   1873.  supra,  77,  91. 
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on  the  ground  that  pecuniary  compensation  is  the  plain- 
tiflTs  proper  remedy  it  ought  not  to  dismiss  the  suit,  but 
ought  either  itself  to  award  damages  or  to  order  an 
enquiry  as  to  damages  :^  and  when  a  right  is  established,  as 
to  an  easement,  the  plaintiff  is  entitled  either  to  an  Injunc- 
tion or  to  damages  and  is  not  obliged  to  accept  some 
third  form  of  relief.'^  This  discretion  is  a  reasonable 
discretion,  and  it  must  depend  upon  the  special  circum- 
stances of  each  case,  whether  it  ought  to  be  exercised.* 
And  where  the  issue  of  an  Injunction  is  the  subject  of 
appeal,  it  is  for  the  defendant-appellant  against  whom 
it  is  granted  to  show  that  the  lower  Court  has  exercised  a 
wrong  discretion.*  Courts  of  Equity  have,  however,  con- 
stantly declined  to  lay  down  any  rule  which  shall  limit 
their  power  and  discretion  as  to  the  particular  cases  in 
which  Injunctions  shall  be  granted  or  withheld  ;  for  it  is 
impossible  to  foresee  all  the  exigencies  of  society  which 
may  require  their  aid  and  assistance  to  protect  rights,  or 
redress  wrongs.  This  jurisdiction  is  manifestly  indis- 
pensable and  should  be  fostered  and  upheld.  At  the  same 
time  its  exercise  is  attended  with  no  small  danger  both 
from  its  summary  nature  and  its  liability  to  abuse.  It 
ought  therefore  to  be  guarded  with  extreme  caution,^ 
and  applied  only  in  very  clear  cases,  otherwise  it  may 
become  a  means  of  extensive,  and  perhaps  of  irreparable, 
injustice.^  In  granting  relief  the  Court  proceeds  upon 
principles    of    genei'al,    or    particular,    application    which 


»  CaUinnji     Harjivan    v.    Narsi  12  AIL,  436  (1889). 

T'rjVrMj/i,  I. L.R.,  19 Bora., 761(1895).  *  See   Mun    Mohiney  Dossee    v. 

"  Kadarbhai       v.       Rahimbhai,  Ichamoyee  Dossee,    13   W.   R.,   60 

I.  L.  R.,  1.3  Bom.,  674  (1889).  (1870),  per  Phear,   J.  :-"  I    need 

^  Per  Jessel,  M.  R.,  in  Aynsley  hardly  say  that  the  power  of  issu- 

V.   Glover,   18  Eq.,   546,    cited    in  ing  Injunctions  and  appointing  a 

Dhunjibhoy    Cowasji    Urnrigar    v.  Receiver  pendente    lite    which     is 

Lisboa,  I.  L.  R.,  13  Bom.,  260,  261  given  to  the  Civil  Court  by  s.  92, 

(1888) ;  The  Land  Mortgage  Bank  Act  VIII  of  1859,  ought  to  be  most 

of  India  v.  Ahmedbhoy  Habibbhoy,  cautiously  exercised." 

I.  L.  R.,  8  Bom.,  70,  71  (1883).  «  Story,    Eq.   Jur.,    §  9396,  and 

*  Shadi  V.  Anup  Singh,  I.  L.  R.,  cases  tliere  cited. 
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will  be  found  hereinafter  discussed  in  their  appropriate 
places.  Generally  speaking,  the  Court  will  consider, 
amongst  other  things,  whether  the  doing  of  the  thing 
sought  to  be  restrained  must  produce  an  injury  to 
the  person  seeking  the  Injunction  ;  whether  such  Injunc- 
tion will  operate  oppressively  or  inequitably  or  contrary 
to  the  real  justice  of  the  case,  or  will  work  an  imme- 
diate mischief  or  fatal  injury.  It  will  not  interfere  where 
there  has  been  acquiescence  in  the  mischief  sought  to 
be  restrained  or  in  cases  of  gross  laches  or,  delay  by 
the  party  seeking  the  relief  in  enforcing  his  rights  ;  nor 
to  enforce  covenants  which  are  unreasonable  and  from 
which  inconvenient  consequences  may  ensue  ;  nor  in 
cases  where  its  interference  can  have  no  effect  :  nor  when 
equally  efficacious  relief  can  certainly  be  obtained  by  any 
other  usual  mode  of  proceeding.  And  even  where  the 
plaintiff  has  made  out  a  case  for  relief  the  Court  will 
consider  whether  an  Injunction  is  the  fit  and  appropriate 
mode  of  redress  under  all  the  circumstances  of  the  case.^ 

The  appointment  as  well  as  the  removal  of  a  Receiver  (ii)  and  in 
is  also  a  matter  which  rests  in  the  sound  discretion  of   the  cefvera.     ^ 
Court.^     In  exercising    its    discretion    the    Court    should 
proceed  with  caution^  and    be  governed  by  a  view  of   the 
whole  circumstances  of  the  case.*     The   power    conferred  , 

by  the  Code  to  appoint  a  Receiver  is  not  to  be  exercised 
as  a  matter  of  course,  and  it  is  not  a  reason  for  allowino- 
an  application  for  the  appointment  of  a  Receiver,  that  it 
can  do  no  harm    to   appoint  one.^     The  discretion  given 

*  Story,    Eq.    Jur.,  §    959a.  See  *  Mun  Mohiney  Dossee  v.   Icha- 

Act  I  of  1877,  ss.  54,  56.  moyee  Dossee,  13  W.  R.,  60  (1870), 

2  Act  I  of   1877,  s.   44;   Ken-  on  Prosonomoye Deoiv.  Beni  Madhub 

Receivers,   3;  Sidheswari  Dabi  v  i2a*,  I. L.R.,  5  All,,  556  (1883). 

Abhoyettivari  Dabi,  I.L.R.,  15Cal.,  *  Owen  v.  Homan,^  H.  L.,  1033; 

818,    822,    823    (1888)  ;    Chandidat  Sidheswari   Dabi    v.  Abhoyesicuri 

Jha  V.  Padmanand  Singh  Bahadur,  Dabi,  supra ;  Chandidat  Jha  v.Pad- 

I.L.R.,  22  Cal.,  459,  464,  465  (1895).  manand  Singh  Bahadur,  supra. 

Ex  parte  Jijai  Amba,  I.  L.  R.,  13  *  Prosonomoye    Devi     v.     Beni 

Mad.,     390    (1890)    [removal     of  Madhub  Bai,  I.  L.  R.,  5  All.,  556 

Receiver].  (1883). 

W,  IK.  5 


66  INJUNCTIONS    GENERALLY. 

by  the  Code  is  one  that  should  be  used  with  the  greatest 
care  and  caution  :^  and  the  appointment  of  a  Receiver  is 
a  step  which  should  not  be  taken  without  special  reasons.^ 
The  main  principles  upon  which  such  discretion 
should  be  exercised  have  been  laid  down  in  the  case  of  Owen 
V.  Homan,^  and  those  principles  have  been  held  to  be  as 
equally  applicable  in  this  country  as  in  England.*  In  that 
case  Lord  Cran worth  said: — "  The  Receiver,  if  appoint- 
ed in  this  case,  must  be  appointed  on  the  principle  on  which 
the  Court  of  Chancery  acts,  of  preserving  property  pend- 
ing the  litigation,  which  is  to  decide  the  right  of  the 
litigant  parties.  In  such  cases  the  Court  must  of  necessity 
exercise  a  discretion  as  to  whether  it  will  or  will  not 
interfere  by  this  kind  of  interim  protection  of  the  property. 
Where,  indeed,  the  property  is  as  it  were  in  medio,  in  the 
enjoyment  of  no  one,  the  Court  can  hardly  do  wrong 
in  taking  possession.  It  is  the  common  interest  of  all  parties 
that  the  Court  should  prevent  a  scramble.  Such  is  the  case 
when  a  Receiver  of  a  property  of  a  deceased  person  is 
appointed  pending  a  litigation  in  the  Ecclesiastical  Court 
as  to  the  right  of  probate  or  administration.^  No  one  is  in 
the  actual  lawful  enjoyment  of  property  so  circumstanced, 
and  no  wrong  can  be  done  to  anyone  by  taking  it  and 
preserving  it  for  the  benefit  of  the  successful  litigant. 
But  where  the  object  of  the  plaintiff  is  to  assert  a  right  to 
property  of  which  the  defendant  is  in  the  enjoyment,  the 
case  is  necessarily  involved  in  further  questions.  The  Court 
by  taking  possession  at  the  instance  of  the  plaintiff  may 
be  doing  a  wrong  to  the  defendant  ;  in  some  cases  an 
irreparable    wrong.      If    the    plaintiff   should    eventually 


*  Prosonomoye    Devi     v.     Beni  v.    Padmanand    Singh    Bahadur, 

Madhuh  Rai,  I.  L.  K.,  5  All.,  556  supra. 

(1883).  *  See    Joykally  Dahee    v.    Shib 

^  Gossain  Dulmir  v.  Tekait  Het-  Nath   Chatterjee,  Bourke,  Test.   5 

narain,  6  C.  L.  R.,  407,  4G9  (1880).  (1865)  ;        Yeshivant         Bhayioant 

8  4  H.  L.,  1032,  1033.  Pha/arixikar    v.    Shankar    Ram- 

^  Sidhesicari    Dabi    v.  Abhoyes-  chandra  Phatarpakar,  1.  Ij,  B..,  17 

wari  Dabi.  supra;  Chaiulidal  Jha  Bom.,  388  (1892). 
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fail  in  establishing  his  right  against  the  defendant,  the 
Court  may  by  its  interim  interference  have  caused  mis- 
chief to  the  defendant  for  which  the  subsequent  restora- 
tion of  the  property  may  afford  no  adequate  compensation. 
In  all  cases,  therefore,  where  the  Court  interferes  by 
appointing  a  Receiver  of  property  in  the  possession  of  the 
defendant  before  the  title  of  the  defendant  is  established 
by  decree,  it  exercises  a  discretion  to  be  governed  by  all 
the  circumstances  of  the  case."^  As  in  the  case  of  Injunc- 
tions, the  Court  will  always  look  to  the  conduct  of  the  party, 
who  makes  the  application  for  a  Receiver  and  will  not 
interfere,  unless  his  conduct  has  been  free  from  blame  ;^ 
and  parties  who  have  acquiesced  in  property  being  enjoyed 
against  their  own  alleged  rights  cannot  come  to  the  Court 
for  this  form  of  relief.^  The  distinction  which  exists 
between  the  cases  in  which  the  Court  will  exercise  its 
discretion  to  grant  an  Injunction  or  to  appoint  a  Receiver 
respectively  has  been  already  mentioned.*  A  stronger 
case  is  generally  required  for  the  appointment  of  a 
Receiver  than  for  the  issue  of  an  Injunction.  It  may 
well  be  that  circumstances  which  will  warrant  the  issue  of 
an  Injunction  will  not  warrant  the  appointment  of  a 
Receiver.  Accordingly,  while  the  Court  may  in  its  dis- 
cretion refuse  to  appoint  a  Receiver,  it  may  yet  consider 
the  case  to  be  one  which  calls  for  an  Injunction.  The 
opinion  of  the  Court  of  first  instance  is,  in  these  matters, 
of  great  weight.  It  has  all  the  facts  and  the  parties 
before  it,  and  is  probably  the  best  tribunal  to  decide 
whether  it  is  necessary  or  expedient,  having  regard  to  the 
circumstances  of  the  case,  that  a  Receiver  should  be 
appointed.^     And    a   party   who    in   appeal   attacks    the 


'  Owen  V.  Honmn,  supra,  1032,  147 ;     Skinners'    Society    v.    Irish 

1033.  Society,  1  M.  &  C,  162. 

2KeiT  on  Receivers,  7;  See  Baxter  "  v.  ante. 

V.  West,  28  L.  J.,  Ch.  169  ;  cf.  Wood  ^The  Oriental  Bank  Corporation 

V.  Hitchings,  2  Beav.,  297.  v.  Gobinloll  Seal,  I.  L.  R.,  10  Cal,, 

8  lb.;  Gray  v.  Chaplin,  2  Russ.,  713,  737  (188i),  per  Garth,  C.J. 
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Courts  by 
which  an 
Injunction 
may  be 
granted. 


(i)  Courts  of 

Original 

Jurisdiction, 


exercise  of  this  discretion  should  show  that  the  discretion 
has  been  improperly  so  exercised.'  The  exercise  of  the 
power  being  thus  discretionary,  it  would  be  difficult,  even 
if  it  were  possible,  with  any  precision  to  mark  out  the 
limits  within  which  it  is  ordinarily  circumscribed  ;  but 
some  of  the  principles  which  govern  the  discretion  of  the 
Court  in  such  appointment  will  be  found  considered  more 
fully  and  in  detail  hereafter  in  those  chapters  which 
specially  treat  of  the  subject  of  Receivers. 

Reference  has  already  been  made  (i)  to  the  nature  and 
subject-matter  of  an  Injunction  regarded  by  itself,  (ii)  the 
persons  in  whose  favour  and  (iii)  against  whom  its  issue 
will  be  directed  ;  there  still  however  remains  (iv)  the 
question  by  whom  an  Injunction  may  be  granted  :  an 
enquiry  which  involves  directly  a  consideration  of  the 
Courts  which  possess  this  equitable  power,  and  ancillary 
thereto,  a  further  consideration  of  those  principles  upon 
which  this  power  is  exercised,  as  well  of  the  relief 
which  may  be  granted  in  suits  in  which  an  Injunction  is 
prayed. 

§  25.  Suits  to  obtain  an  Injunction  may,  as  already 
observed,  be  entertained  by  all  Civil  Courts,  with  the  ex- 
ception of  Presidency  and  Provincial  Small  Cause  Courts.*^ 
Assuming  that  the  Court  is  one  of  competent  jurisdic- 
tion and  that  those  conditions  exist  in  the  facts  of  the 
particular  case,  which  are  necessary  to  the  exercise  of  this 
jurisdiction,^  it  may  be  so  exercised  either  by  a  Court 
of  first  instance,  or  by  a  Court  of  appellate,  or  revisional 
jurisdiction  at  the  time,  and  subject  to  the  conditions 
hereinafter  mentioned. 

A  Court  of  first  instance  may  grant  under  the  provi- 
sions of  the  Code  a  temporary  Injunction  to  continue 
until  a  specified  time  or  until  the  further  order  of  the 
(burt.*     This  Injunction  may  be  granted  at  any  period  of 


*  See    Shadi     v.    Anup    Singh, 
I.  L.  R.,  12  All.,  438  (1889). 
^  Ante,  p.  54. 


^  See  ante. 

*  Act  I  of  1877,  s.  53 ;  Civ.  Pr. 
Code,  S3.  492,  493. 
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a  suit,'  but  is  usually  applied  for  and  obtained  by 
motion  ex  parte,  or  on  notice  after  the  presentation  of 
the  plaint,^  and  before  the  hearing  upon  the  trial.  A 
temporary  Injunction  may  be  granted  even  after  the 
hearing  and  decree.  In  the  undermentioned  case^  which 
was  one  for  ejectment,  the  Court  granted  a  decree  for 
possession  of  the  land.  Plaintiff's  counsel  at  the  close  of 
the  case  stated  that  he  was  instructed  that  the  defendant 
was  then  removing  the  materials  of  the  house  on  the  pre- 
mises in  dispute,  and  asked  for  an  Injunction  to  restrain 
the  removal.  The  Court  granted  an  Injunction  nisi  to  be 
made  absolute  with  costs,  if  cause  were  not  shown  against  it 
within  four  days.  Cause  was  shown  by  the  defendant  who 
alleged  the  existence  of  a  custom  under  which  he  was 
entitled  to  remove  the  materials  abovementioned.  The 
Court  then  continued  the  Injunction,  and  gave  leave  to  the 
defendant  to  bring  a  suit  within  two  months  to  establish 
the  special  custom  alleged,  and  ordered  that  in  default  of 
such  suit  being  brought  (as  it  in  fact  never  was)  the  In- 
junction should  be  made  perpetual  with  costs.  If  the 
suit  is  decreed  upon  the  merits  and  (as  only  can  then  be 
done)*  relief  by  way  of  permanent  Injunction  is  granted, 
such  Injunction  will  of  course  as  a  portion  of  such  decree 
subsist  pending,  and  its  operation  will  not  be  stayed  by 
reason  only  of,  an  appeal.  When  a  decree  has  been  made 
and  fully  carried  out  in  a  cause,  the  cause  is  out  of  Court 
and  a  motion  for  Injunction  cannot  be  made  in  that  cause, 


*  Act  I  of  1877,  s.  53.  as  the  issue  of  the  injunction  is 

^  According^     to    English    prac-  made  dependent   upon  its    fulfil- 

tice  in  an   urgent  case  an  interim  ment,  there  would  seem  to  be  no 

injunction  may  be  granted  before  objection  to  the  adoption  of  this 

bill  filed  on  the   plaintiffs  under-  practice    in    Indian    Courts.      In 

taking  to  file  the    bill    at    once  ;  other  than  urgent  cases  the  rule  in 

Thornlce  v.  Skoines,  16  Eq.,  126;  England,  as  in  this  country,  is  that 

Carr  v.   Morice,\Q  Eq.,  125.    See  the  statement  of   claim    or  plaint 

Eden,  Inj.,  45-48, 320;  Drevvry,  Inj.,  must  be  first  filed.  Kerr,  Inj.,  612. 

346,  360—362,  364,    As   upon   such  '  Doyalchund  Laha  v.  Bhoyrub- 

undertaking  the  suit  may  be  said  nath  Khettry,  Cor.  117  (1864), 

to  be  practically  instituted,  and  *  Act  I  of  1877,  s.  53. 
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iiltbongli  there  may  be  ample  ground  for  sustaining  it  in  a 
new  cause.^  A  perpetual  Injunction  is  final,  and  it  is  not 
necessary  to  revive  it  upon  the  death  of  either  of  the  parties, 
in  order  to  keep  it  on  foot  ;  for  if  so  it  would  in  effect  be 
decreeingra  perpetual  suit.^'  And,  if  a  suit  for  an  Injunction 
is  dismissed,  any  temporary  Injunction  which  may  have 
been  granted  comes  to  an  end.^  The  power  of  the  Court 
in  such  matters  extends  only  over  the  subject-matter  of  the 
suit,  and  therefore  when  the  suit  comes  to  an  end  and 
when  there  can  be  no  longer  any  decree  to  satisfy,  or  any 
}iroperty  coming  to  the  plaintiff  in  that  suit,  there  can  be 
no  further  ground  for  the  continuance  of  an  Injunction  or 
like  measure.  The  Court,  which  dismisses  such  a  suit, 
becomes  functus  officio,  save  that  it  may  stay  execution  of 
its  own  decree  or  order  for  costs.  An  application,  therefore, 
as  in  the  case  cited  in  the  next  paragraph,  made  to  a  Court 
of  first  instance  after  dismissal  of  the  suit,  but  before 
appeal  filed,  asking  that  a  Receiver  may  be  restrained 
from  parting  with  funds  in  his  hands,  pending  an  appeal, 
is  not  within  the  jurisdiction  of  such  Court  to  grant.  But 
the  dismissal  of  the  action  does  not  prevent  the  plaintiff 
from  bringing  another  for  the  same  purpose  under  a 
different  set  of  circumstances*  or  upon  new  facts.^ 
Yamintid  The  powers  of  the  CJourt  of  first  instance  was  the  sub- 

^^^i"av'  ^''  J^*^^  °^  discussion  in  the  recent  case  of  Yamin-iid-Doidah  v. 
Khan.  Ahmed  All  Khan,^  a  suit,  the  object  of  which  was  to  set 

aside  the  decree  in  a  former  suit  between  the  same  parties 
purporting  to  be  a  consent  decree  and  which  was  dismiss- 
ed with  costs,  it  being  held  that  the  compromise  em- 
bodied in  the  decree  was  binding  upon  all  the  parties  to 
the  suit.     An  application  was  then  made  by  the  plaintiffs 

1  Ford  V.  ComjAon,  1  Cox,  296,  '  v.  post. 

Drewry,  Inj.,  360.  *  Mayor  of  Liverpool  v.  Charley 

a  Askew  V.    Townsend,  2  Dick.  Water  Works  Co.,  2  D.  M.  &  G., 

471,  cil.  in  Morgan  v.  Scudamore,  852  ;  Castelli  v.  Cork,  7  Ha.,  89,  99. 

2Ves.,316;  Yeomansv.  Kilvington,  *  Att.-Gen.  v.  S/ieJield   Gas  Co., 

1  Dick.,  371.    As  to  abatement.  See  3  D.  M.  &  G.,  304,  Ml. 

Kerr,  Inj., 636;  Eden, Inj.,  129,130.  «  I.  L.  R.,  21  Cal.,  561  (1894). 
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in  this  suit  for  au  order  to  prevent  the  disposal,  pending 
an  appeal,  of  funds  in  the  hands  of  the  Receiver  appointed 
in  the  former  suit,  and  the  question  arose  whether,  under 
the  circumstances,  the  Court  had  jurisdiction  to  make  the 
order  asked  for.  Various  English  authorities  were  cited  and 
dealt  with  in  the  judgment.  In  the  case  of  Wilson  v. 
Church,^  where  an  action  had  been  dismissed  by  a  Divi- 
sional Court,  it  was  held  by  Sir  George  Jessel,  M.R.,  with 
the  concurrence  of  Brett  and  Cotton,  LL.  J,,  that  that 
Court  had  no  jurisdiction  to  entertain  an  application  for  an 
Injunction  to  prevent  funds  in  the  hands  of  trustees  from 
being  parted  with  pending  an  appeal,  and  that  such  an 
application  could  only  be  made  to  the  Court  of  Appeal. 
In  the  later  case  of  Otto  v.  Lindford^  where  an  action 
had  been  dismissed  with  costs,  it  was  held  by  the  Court, 
consisting  of  the  same  Judges  who  had  decided  the 
former  case,  that  the  Divisional  Court  had  jurisdiction 
pending  an  appeal  to  stay  proceedings  for  costs  under  the 
order  of  dismissal,  and  that  that  question  differed  entirely 
from  the  question  which  had  been  determined  in  the 
previous  case  of  Wilson  v.  Church.  It  was  held  that  the 
practical  result  of  these  two  cases  was  to  establish  the  rule 
that,  when  an  action  has  been  dismissed  with  costs,  the 
Court  of  first  instance  can,  pending  an  appeal,  stay  pro- 
ceedings for  costs,  under  the  order  of  dismissal,  but  that 
it  cannot,  pending  an  appeal,  restore  and  maintain  by  a 
further  order  the  state  of  things  which  existed  previous  to 
the  dismissal  of  the  action.  In  this  country  the  power 
which  the  English  Courts  have  of  staying  proceedings  for 
costs  under  an  order  of  dismissal  is  given  by  section  5i5 
of  the  Civil  Procedure  Code.  No  doubt  in  the  case  of 
Polini  V.  Gray^  the  Court  of  Appeal,  consisting  of  the 
same  Judoes  who  decided  the  other  cases  to  which  refer- 
ence  has    been  made   assisted   by    Lord    Justice    James, 


»  L.  R  ,  11  Ch.  D.,  576.  •  L.  R.,  12  Ch.  D.,  438. 

"  L.  R.,  18  Ch.  D.,  394. 
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tbouo;h  it  dismissed  tlie  suit  which  had  been  brouo;Bt  for 
establishing  the  claimants'  right  to  share  in  a  fund,  yet, 
on  a  subsequent  application,  made  an  order  for  preserv- 
ing the  fund  pending  an  appeal  to  the  House  of  Lords. 
But  there  were  in  that  case  circumstances  which  serve  to 
distinguish  it  from  the  preceding  case  of  Wilson  v. 
Church,  one  of  the  circumstances  being  that,  in  order  to 
enable  an  application  to  be  made  for  an  interim  Injunc- 
tion, the  Court  stayed  the  drawing  up  of  the  order  of  dis- 
missal. But  apart  from  this,  it  is  sufficient  that  in  the 
later  case  of  Otto  v.  Lindford,  the  case  of  Wilson  v.  Church 
is  expressly  referred  to  and  is  treated  as  a  continuing 
authority.  It  was  held  therefore  that,  reading  the  case  of 
Polini  V.  Gray,  with  the  later  case  of  Otto  v.  Lindford,  the 
proper  conclusion  was  that  the  jurisdiction  exercised  by  the 
Appeal  Court  in  the  former  case  must  be  taken  to  be  a 
jurisdiction  of  an  exceptional  and  limited  character,  and 
one  which  is  confined  to  the  Appeal  Court  in  matters 
which  are  appealed  or  intended  to  be  appealed  to  the 
House  of  Lords.^  No  procedure  exists  under  which  an 
application  for  an  interim  Injunction  can  be  made  to  the 
House  of  Lords  direct.  The  jurisdiction  exercised  by 
the  Appeal  Court  in  Polini  v.  Gray,  in  respect  of  an  appli- 
cation which  could  not  be  made  to  the  higher  tribunal,  w^as 
therefore  one  strictly  of  necessity.  The  other  cases  which 
were  cited  in  support  of  this  application,  of  which  Breicer 
V.  Yorke^  may  be  referred  to  as  an  example,  deal  with 
the  power  of  the  Court  to  stay  execution  of  its  own  order, 
and  were  held  to  have  no  bearing  on  the  present  question. 
A  point  was  especially  made  of  the  fact  that  in  this  case 
no  appeal  had  as  yet  been  filed,  and  that  the  filing  of  the 
appeal  had  been  purposely  delayed  in  order  to  admit  of 
the  present  application  being  made  to  the  Court  of  first 
instance.  In  Wilson  v.  Church  it  is  true  an  appeal  would 
seem   to   have   been   filed,   which   was    followed    by    an 

i  See  Hamill  v.  Lilley,  L.  R.,  19  ^  l,  r.^  20  Ch.  D.,  669. 

Q.  B.  D.,  83. 
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application  to  the  Appellate  Court  for  an  Injunction.  But 
this  distinction  was  held  to  be  immaterial.  For  the  decision 
in  Wilson  v.  Church  proceeded  on  the  ground  that  the  Court 
of  first  instance  had  no  power  to  interfere,  not  because  an 
appeal  had  been  filed,  but  because  the  suit  had  been  dis- 
missed. It  was  further  held  that  under  the  Ci\'il  Procedure 
Code,  once  a  suit  has  been  dismissed,  the  Court  dismissing 
it  is  functus  officio,  except  that  it  may  stay  execution  of  its 
own  decree  or  order  for  costs.  Its  jurisdiction  extends  no 
further  in  regard  to  a  suit  which  has  ceased  to  be  a  pending 
suit.^  This  view  is  (as  was  pointed  out  in  the  judgment) 
supported  by  the  earlier  Indian  cases  which  were  then 
cited,  viz.,  Moheeooddeen  v.  Ahmed  Hossein,^  and  Gossain 
Money  Puree  v.  Guru  Pershad  Singh.^  The  application 
for  an  Injunction  was  in  consequence  refused  with  costs. 

If  therefoi'e  the  Court  of  first  instance  has  he/ore'^  appeal 
no  jurisdiction  to  continue,  and  maintain^  or  to  grant^  an 
Injunction  after  the  claim  is  dismissed,  and  until  an  ap- 
peal shall  have  been  lodged  or  pending  the  appeal,  it  has 
no  jurisdiction  after'  the  appeal  has  been  admitted  to  issue 
an  Injunction  during  the  pendency  of  the  appeal.  Nor 
a  fortiori  when  a  suit  for  an  Injunction  is  dismissed 
can  the  Court,  which  dismisses  such  suit,  take  upon  itself 
to  stay  by  Injunction  the  execution  of  a  decree  passed  in 
another  suit.  So  in  Gossain  Money  Puree  v.  Gour  Pershad 
Singh^  a  rule  was  made  absolute,  which  had  been  applied 
for  under  the  following  circumstances: — 

One  Gossain  Money  Puree  had  obtained  a  decree  against  Gossain  Mo- 
owe  Chucka  Sing  in  the  Gya  Court,  dated  the  30th  August  l^mir  ^Pershad 
Singh. 

»  Yamin-ud-Doulah    v.   Ahmed  *  Yamin-ud-Doulah    v.     Ahmed 

Ali  Khan,  I.  Li.   R.,  21   Cal.,   561,  AH  Khan,  supra. 

568-565  (1894),  per  Sale,   J.      See  *  Shaikh       Moheeooddeen         v. 

Green  v.  Pulsford,    2    Beav.,    70.  Shaikh  Ahmed  Hossein,  24  W.  R., 

[If  the  action  is  dismissed  the  in-  384,  385  (1870). 

junction  goes  of  course.    Amotion  »   Yamin-ud-Doulah    v.     Ahmed 

or  order  for  its  dissolution  is  not  AU  Khan,  supra, 

necessary.]  t   Shaikh  Moheeooddeen  v.  Shaikh 

2  14  W.  R.,  384  (1870).  Ahined  Hossein,  supra. 

3  I.  L.  R.,  11  Cal.,  146  (1884).  »  I.   L.  R.,  11  Cal.,  146  (1884). 
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1880,  by  which  the  sale  of  certain  property,  which  had 
been  mortgaged  to  him  by  Ohucka  Sing,  was  ordered  to 
be  made.  That  decree  had  been  confirmed  by  the  High 
Court.  Chucka  was  the  father  of  a  Mitakshara  family  ; 
and  after  this  decree  had  been  obtained  his  sons  brought 
another  suit  to  have  it  declared  that  they  were  entitled  to 
certain  shares  in  the  property  which  had  been  ordered  to  be 
sold  and  which  Chucka  Sing  had  no  right  to  mortgage. 
Meanwhile  the  mortgagee,  the  plaintiff  in  the  first  suit, 
proceeded  to  execute  his  decree  ;  but  the  plaintiffs  in  the 
second  suit  (the  sons)  applied  for  and  obtained  an  interim 
Injunction  from  the  Subordinate  Judge  against  the  plain- 
tiff in  the  first  suit,  restraining  him  from  selling  the 
property,  until  the  second  suit  should  have  been  heard  and 
decided.  On  the  20th  of  December  1883  that  suit  came  on 
to  be  heard  and  was  decided  against  the  plaintiffs  (the 
sons  of  Chucka  Sing)  ;  whereupon,  on  the  30th  of 
January  1884,  the  plaintiff  in  the  first  suit  (the  mort- 
gagee) applied  for  execution  against  the  mortgaged 
property,  and  the  usual  sale-proclamation  was  issued. 
The  plaintiffs  in  the  second  suit,  however,  who  had 
appealed  from  the  decree  which  had  been  made  against  them 
applied  for  and  obtained  from  the  Subordinate  Judge,  on 
the  14th  of  May  1884,  a  further  Injunction,  restraining  the 
plaintiff  in  the  first  suit  from  executing  his  decree,  until 
the  appeal  in  the  second  suit  should  have  been  heard. 
A  rule  was  then  obtained  in  the  High  Court  by  Gossain 
Money  Puree  calling  upon  the  sons  of  Chucka  Sing  to 
show  cause  why  the  order  of  the  14th  May  1884  should 
not  be  set  aside.  The  rule  was  obtained  upon  the  ground 
(amongst  others)  that  the  Subordinate  Judge  had  no  right, 
under  the  circumstances  to  grant  the  Injunction,  inasmuch 
as  he  had  decided  against  the  claim  of  the  plaintiffs  in  the 
second  suit,  and  had  nothing  to  do  with  the  appeal  to 
the  High  Court. 

It   was   contended   on   behalf  of   the    plaintiffs,  that  by 
analogy  to  section  546  of  the  Code  of  Civil  Procedure,  the 
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Subordinate  Judge,  if  be  considered  it  rigbt  and  equitable, 
bad  jurisdiction  to  stay  execution  in  tbe  otber  suit,  until  tbe 
appeal  to  tbe  Higb  Court  bad  been  beard.  It  was  beld, 
however,  tbat  section  .546  bad  notbing  to  do  witb  tbe  question 
before  tbe  Court,  and  tbat  section  only  related  to  staying 
'proceedings  in  execution  by  the  Court  which  passed  the  decree 
in  ivhich  the  proceedings  are  jjending.  Tbat  Court  bas  a 
right  under  certain  circumstances  and  subject  to  certain 
conditions,  to  stay  tbe  execution  of  its  own  decrees  while 
those  decrees  are  under  appeal. 

But  in  tbe  present  case  tbe  lower  Court  bad  taken  upon 
itself  in  this  suit  to  stay  tbe  execution  of  a  decree,  which 
bad  been  pronounced  by  the  High  Court  in  another  suit. 
It  was  beld  tbat  tbe  Subordinate  Judge  bad  in  point  of 
law  no  power  to  deal  with  the  proceedings  in  tbat  other 
suit  at  all.  He  bad  a  right,  whilst  tbe  question  in  this 
suit  was  awaiting  trial,  to  restrain  tbe  defendants  by  an 
interim  Injunction  from  enforcing  bis  decree  in  the  former 
suit.  Tbat  he  might  do  hy  an  order  upon  the  defendants 
personally.  But  as  soon  as  those  questions  were  decided 
against  the  plaintiffs,  tbe  Subordinate  Judge  bad  no  right 
to  restrain  tbe  defendant  further,  upon  tbe  mere  possibility 
of  the  Appellate  Court  reversing  his  decree  ;  and  it  is 
clear  that  he  bad  no  right  to  do  so  under  the  section  of  tbe 
Code  upon  which  be  appeared  to  have  acted. 

It  was  observed  in  conclusion  that,  if  any  Court  had  a 
right  to  grant  an  Injunction  at  that  stage,  it  would  be  the 
Court  of  Appeal,  but  tbat  it  was  no  part  of  tbe  Court's 
present  duty  to  decide  whether  any  Court  bad  such  a 
power,  or  still  less  that,  having  tbe  power,  it  ought  to 
exercise  it.  The  Appellate  Court  however  held  that  the 
Court  below,  having  made  a  decree  against  tbe  plaintiffs, 
had  no  right,  in  aid  of  tbe  plaintiffs,  to  restrain  tbe  defend- 
ant from  proceeding  in  tbe  other  suit,  and  accordingly 
the  rule  was  made  absolute  witb  costs. ^ 


'  Gossain  Money  Puree  v.  Gour       14(j  (1S84). 
Pershad  Singh,  I.  L.  R.,  11  CaL, 
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A  Court  of  first  instance  may,  however,  review  its  own 
decree  and  order/  or  stay  the  execution  of  its  own  decree.^ 
Execution  of  a  decree  is  not  stayed  solely  by  reason  of  an 
appeal,  but,  if  an  application  be  made  for  stay  of  execution 
of  an  appealable  decree  before  the  expiry  of  the  time 
allowed  for  appealing  therefrom,  the  Court  which  passed 
the  decree  may  for  sufficient  cause  order  the  execution  to  be 
sta3'ed,  provided  it  is  satisfied  that  substantial  loss  may 
result  to  the  party  applying  for  stay  of  execution  unless 
the  order  is  made,  that  there  has  been  no  unreasonable 
delay,  and  that  security^  has  been  given  by  the  appli- 
cant.* The  usual  course  is  to  stay  proceedings  pending 
an  appeal  only  when  the  proceedings  would  cause  irrep- 
arable injury  to  the  appellant.  Mere  inconvenience  and 
annoyance  is  not  enough  to  induce  the  Court  to  take 
away  from  the  successful  party  the  benefit  of  his  decree.^ 
The  Court  may,  however,  stay  the  execution  of  a  decree 
and  suspend  the  operation  of  an  Injunction  given  thereby, 
if  there  be  danger  of  irreparable  mischief  being  done 
in  the  meantime.^ 
(ii)  Courts  of  The  Appellate  Court  has  the  same  power  in  respect  of 
risdiciion.  "  granting  an  Injunction  which  the  Court  of  original  juris- 
diction has.  If  therefore  a  party  whose  suit  has  been 
dismissed  desires  to  have  any  measure  taken  for  the  pre- 
servation of  the  property  or  right  which  he  claims,  he  is 
at  liberty  after  filing  his  appeal  to  apply  to  the  Appellate 
Court  which  has  authority  to  make  such  an  order  and 
which  will,  on  a  proper  case,  restrain  the  act  complained  of 
pending  the  determination  of  the  appeal.'''     The  Injunction 

^  Civ.  Pr.  Code,  s.  623.  *  Walford  v.    Walford,  L.  R.,  3 

2  Civ.  Pr.  Code,  s.  545.  Ch.  Ap.,  812,  814,  ^jer  Sir  W.  Page 

3  See,  however.  Civ.  Pr.  Code,  s.       Wood,  L.  J. 

547,  according  to  the  provisions  of  ^  Id. ;  Rorkell  v.    Whitworth,  19 

which  no  security  is  required  from  W.  R.  (Eng.),  804,  807. 

Government  or  public  officers.  '  Shaikh  Moheeooddeen  v.  Shaikh 

*  Civ.    Pr.    Code,  s.   545,  as  to  Ahmed  Hossein,  14  W.  R.,  384,  385 

security  in  case  of  order  for  execu.  (1870) ;    Gossain  Monfiy    Puree  v. 

tion  of  decree    appealed  against.  Oour  Pershad  Singh,  I.  L.  R.,  11 

See  ss.  546,  547,  ib.  Cal.,  146,  149  (1884) ;  Kirpa  Dayal 
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may  be  issued  either  in  regular^  or  special^  appeal.  In 
granting  an  Injunction  the  Appellate  Court  will  be  in- 
fluenced by  those  considerations  which  weigh  with  Courts 
of"  original  jurisdiction  in  entertaining  applications  of 
the  same  kind.  It  will  consider  amongst  other  things 
whether  there  is  a  danger  of  multiplicity  of  proceedings 
and  whether  any  practical  injury  will  be  caused  by  the  issue 
of  an  order.^  It  is,  however,  apprehended  that,  having 
regard  to  the  fact  that  there  has  been  an  adjudication 
upon  the  legal  right  in  the  decree  appealed  from,  the  issue 
of  Injunctions  by  Appellate  Courts  will  be  confined  within 
strict  limits  and  only  to  clear  cases  where  otherwise 
irreparable  damage  would  ensue  upon  principles  similar 
to  those  which  regulate  ihe  stay  of  execution  of  decrees. 
The  Court  may  further  safeguard  the  interests  of  the  party 
against  whom  the  order  is  made  by  making  the  issue  of 
the  Injunction  dependent  on  security  being  given  by  the 
applicant.* 

As  in  the  case  of  Original  Courts,  a  Court  of  Appeal 
may  on  a  proper  case  review  its  own  decree  or  order,^ 
and  may  for  sufficient  cause  order  the  execution  of 
decrees  passed  by  Subordinate  Courts  to  be  stayed 
pending  the  hearing  of  the  appeal.*^  When  there  has 
been  no  application  for  a  stay  of  execution,  or,  if  such  an 
application  be  refused,  the  appeal  may  yet  be  advanced. 
So  an  appeal  from  a  decree  granting  an  Injunction  to 
restrain  the  use  of  a  trade-mark  was  ordered  to  be  advanced, 
on  the  ground  that  the  injury  done  to  the  defendant  by 
the   continuance  of   the   Injunction,  if   wrongly  granted, 

V.  Eani  Kishori,  I.  L.  R.,  10  All,,  ^  Kanahi  Bam  v.  Biddya  Ram, 

80  (1887);  Wilson  v.  Church,  11  Ch.  supra. 

D.,  576,  Kerr,  30  ;  Kanahi  Ram  v,  ®  Kirx>a  Dayal  v.  Rani  Kishori, 

Biddya  Ram,  I.  L.  R.,  1  All.,  549,  supra. 

551,  note  (1878) ;  5'ee  Civ.  Pr.  Code,  *  Kirpa  Dayal  v.  Rani  Kishori, 

ss.  582,  587,  592,   608.     Wilson  v.  I.  L.  R.,  10  All.,  80  (1887)  ;  and  see 

Church,    11    Ch.    D.,   576;    Kerr,  s.  493,  Civ.  Pr.  Code. 

Inj.,  30.  *  Civ.  Pr.  Code,  s.  623. 

'  Kirpa  Dayal  v.  Rani  Kishori,  *  /6.,s.545. 
supra. 
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would  be  irreparable.^  If  a  Receiver  bas  been  appointed, 
but  the  facts  proved  only  warrant  the  issue  of  an  In- 
junction, the  Appellate  Court  will  set  aside  the  order 
appointing  a  Receiver  and  in  lieu  thereof  will  issue  an 
Injunction.^  An  appeal  from  a  final  Injunction  does  not 
suspend  its  operation,  and  the  doing  of  the  act  enjoined 
may  be  punished  as  a  contempt  notwithstanding  such 
appeal.  But  when  an  interlocutory  Injunction  is  granted 
upon  the  filing  of  the  bill,  but  the  bill  is  dismissed  upon  the 
hearing  and  plaintiflFs  thereupon  appeal,  the  appeal  does  not 
have  the  effect  of  reviving  the  Injunction  ;  and  defendants 
are  not  therefore  liable  for  contempt  in  doing  the  act, 
which  had  been  originally  enjoined,  pending  sucii  appeal.^ 
(iii)  CoHTis  of  The  High  Court  may  call  for  the  record  of  any  case 
Jurisdiction,  in  which  no  appeal  lies  to  the  High  Court,  if  the  Court 
by  which  the  case  was  decided  appears  to  have  exercised 
a  jurisdiction  not  vested  in  it  by  law,  or  to  have  failed  to 
exercise  a  jurisdiction  so  vested,  or  to  have  acted  in  the 
exercise  of  its  jurisdiction  illegally,  or  with  material 
irregularity  ;  and  may  pass  such  order  in  the  case  as  it 
thinks  fit.*  And  so  when  an  applicant  obtained  a  rule 
to  show  cause  why  an  order  of  Injunction  should  not  be 
set  aside  on,  amongst  others,  the  grounds  that  it  had  been 
made  and  issued  without  jurisdiction  ;  the  High  Court 
made  the  rule  absolute  with  costs  setting  aside  the  order  of 
Injunction  complained  of.^  And  so  also  where  a  petition 
praying  for  a  temporary  Injunction  in  a  suit  was  presented 
by  the  plaintiff  in  a  Subordinate  Court,  but  the  Judge 
havino-  refused  to  pass  orders  on  it,  without  hearing  the 
defendants  and  having  ordered  notice  to  issue  to  them, 
the  plaintiff  appealed  to  the  District  Judge,  who  granted 
the  Injunction  prayed  for  ;  it  was  lield  upon  revision  that 


>  Lazenby  v.  White,  L.  R.,  6  Ch.  ^  High  Inj„  §  1431. 

ApPm  89.  "  Civ.  Pr.  Code,  s.  622. 

2  Ghandidal  Jha  v.  Padmanand  *  Gossain  Money  Puree  v.  Gour 

Sinrjh  Bahadur,  I.  L.  R.,  22  Cal.,  Pershad  Singh,   I.   L.  R.,  11  Cal., 

459  (1895).  146  (1884),  supra. 
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no  appeal  lay  from  the  Subordinate  Court,  and  tliat  the 
District  Judge  had  purported  to  exercise  a  jurisdiction 
not  vested  in  him  by  law  and  the  order  was  set  aside, ^ 

§   26.     Assuming  that  in  any  particular  case  the  Court  Enforcement 

•       •    T      •  L       ^•    L'  1  n     L  ii         •  of  orders  and 

has  jurisdiction  to  grant  reliet,  and  that  the  circumstances  decrees  issu- 
are  such  that  it  would  be  a  proper   exercise  of  its   discre-  ti'ons'and^ 

tion  to  do  so,  and  that  it  has  in  fact  done  so  either  by  order-  ajjpointmg 
'  ^  ,  -^    _  Keceivers, 

ing  an  Injunction  to  issue  or  a  Receiver  to  be  appointed, 
it  remains  to  be  considered  how  these  orders  are  enforced 
and  made  effectual  to  secure  the  redress  sought  by  those  in 
whose  favour  they  are  made.  A  judgment  of  the  Court 
which  is  m  personam  may  be  enforced  by  process  in  perso- 
nam, that  is  by  attachment  of  the  person  when  the  person 
is  within  the  jurisdiction  or  by  sequestration  of  the  goods 
or  lands  of  the  defendant,  when  these  are  within  the  ju- 
risdiction of  the  Court,  until  the  defendant  do  comply 
with  the  judgment  or  order  of  the  Court.^  This  power 
of  attachment,  which  has  been  termed  the  keystone  of 
the  equitable  jurisdiction,  results  from  the  first  principles 
of  judicial  establishments  and  must  be  an  inseparable 
attendant  upon  every  superior  tribunal.  Under  the  author- 
ity conferred  by  the  (jharters  of  the  Supreme  Courts 
and  continued  by  their  own  Letters  Patent,  the  High 
Courts  in  India  possess  the  power  of  enforcing  obedience 
to  their  orders  by  attachment  for  contempt,^  and  they  have 
all  the  powers  of  a  Court  of  Equity  in  England  for  en- 
forcing their  decrees  in  personam.'^  The  jurisdiction  of 
the  High  Court  to  imprison  for  contempt  is  a  jurisdiction 
that  it  has  inherited  from  the  old  Supreme  Court,  and  was 

•  iwi*  V.  Zmw,  I,  L.  R.,  12  Mad.,        Yashvantrav  Holkar  v.  Dadabhai 
186  (1888).  Cnrsetji  Ashhurner,  I.  L.   R.,   14 

2  Penn    v.    Lord   Baltimore,    1  Bom.,  353,  359  (1S90),  p«r  Sargent 

Ves.,  444  ;  v.  ante.  C.  J.,  citing  Martin  v.  Lawrence, 

^  Hassonhhoy  v.  Coioasji  Jehan-  I.  L.  R.,  4  CaL,  655  (1879) ;  Hasson- 

gir  Jassaicalla,  I.  L.  R.,  7  Bom.,  1  bhoy    v.  Cowasji  Jehangir  Jassa- 

(1881);  Navivahoo  v.  Narotamdas  walla,  I.  L.  R.,  7  Bom.,   1   (1881). 

Candas,    I.     L.    R.,    7    Bom.,     5  As  to  the  practice  of  the  English 

(1882).  Courts  in  the  case  of  the  breach 

*  H.     H.     Shrlmant      Maharaj  of  an  Injunction,  v.  pod,  p.  89.  ' 
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conferred  upon  that  Court  by  the  Charters  of  the  Crown, 
which  invested  it  with  all  the  powers  and  authority  of 
the  then  Court  of  King's  Bench  and  of  the  High  Court  of 
Chancery  in  Great  Britain,  and  this  jurisdiction  has  not 
been  removed  or  affected  by  the  Civil  Procedure  Code.^ 
The  power  of  the  Mofussil  Courts  to  commit  for 
contempt  otherwise  than  under  the  authority  of  special 
statutory  enactments  conferring,  or  of  case  law  recognising, 
that  power,  is  a  matter  of  doubt. ^ 
Injunctious.  The  Civil  Procedure  Code  has,  however,  invested  all 
Civil  Courts  with  powers  for  enforcing  their  orders  or 
decrees  granting  Injunctions.  In  case  of  disobedience  of 
an  order  granting  a  temporary  Injunction,  such  Injunction 
may  be  enforced  by  the  imprisonment  of  the  defendant 
for  a  term  not  exceeding  six  months,^  or  the  attachment  of 
his  property,  or  both.*  But  no  attachment  under  this 
section  shall  remain  in  force  for  more  than  one  year,  at 
the  end  of  which  time,  if  the  defendant  has  not  obeyed 
the  Injunction,  the  property  attached  may  be  sold,  and 
out  of  the  proceeds  the  Court  may  award  to  the  plaintiff 
such  compensation  as  it  thinks  fit,  and  may  pay  the 
balance,  if  any,  to  the  defendant.^  Section  493  of  the 
Code  thus  provides  a  specific  penalty  for  the  breach  of  an 
Injunction,  but  it  does  not  provide  that  one  of  the  penal- 
ties which  result  from  the  infringement  of  an  Injunction 
is  that  any  dealing  with  property,  the  subject  of  such  an 
Injunction,  contrary  to  the  terms  of  the  Injunction,  is  illegal 
and  void.  The  words  of  the  section  are  not  to  be  read 
as  providing  for  any  other  penalty  than  that  which  is 
therein  specially  mentioned.^ 


•  Martin  v.  Lawrence,  I.  L.  R.,  Candas,  supra,  at  pp.  13,  14. 

4  Cal.,  655  (1879),  per  White,  J.;  '  ^Qe  Martin  \.  Lawrence,  su^r^, 

Hassonbhoy  v.    Cowasji    Jehangir  at  p.  657. 

Jassawalla,  supra,  4  ;  Navivahoo  v.  "*  Civ.  Pr.  Code,  s.  493. 

Narotamdas  Candas,  supra,  12,  13.  *  Civ.  Pr.  Code,  s.  493. 

2  See    Hassonbhoy    v.     Cowasji  «  The  Delhi  tfc  London  BanJk  v. 

Jehangir    Jassawalla,     supra,    at  iJam  iVaraiji,  I.  L.  R.,  9  All.,  497, 

p.   3;  Navivahoo  v.   Narotamdas  499(1887). 
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The  Code  has  also  provided  for  the  enforcement  of 
decrees  granting  permanent  Injunctions/  In  the  case  of 
non-compliance  by  the  defendant  with  such  a  decree  the 
proper  remedy  open  to  the  plaintiflf  to  compel  performance 
or  abstention  is  in  execution,  and  no  suit  will  lie  for  damages 
for  such  non-compliance.^  Thus  the  defendant  having  jawatH  v.  H. 
built  a  wall  on  the  plaintiff's  land,  the  plaintiff  brought  a  ^'  -^'"^^*- 
suit  in  which  he  asked  for  damages  for  the  trespass  and 
an  Injunction,  and  a  decree  was  passed  for  damages  and 
for  a  mandatory  Injunction  directing  the  defendant  within 
two  months  to  remove  the  wall,  and  to  restore  the  plain- 
tiff's premises  to  their  former  condition.  Two  years  sub- 
sequently the  plaintiff  brought  another  suit  for  damages, 
alleo-ing  his  cause  of  action  to  be  the  defendant's  dis- 
obedience  of  the  mandatory  Injunction,  and  proving  as 
damages  that  people  were  deterred  from  becoming  his 
tenants  by  fearing  that,  owing  to  the  defendant's  previous 
action,  the  hillside  on  which  the  plaintiff's  premises  were 
situate  was  likely  to  fall.  There  was  no  structural  or 
other  damage  done  to  the  plaintiff's  property  other  than 
that  which  was  done  prior  to  the  commencement  of  the 
previous  suit.  It  was  held,  distinguishing  the  case  from 
that  of  Mitchell  v.  Darley  Main  Colliery  Co.,^  that  the 
suit  would  not  lie  for  damages  for  non-compliance  with 
the  mandatory  Injunction,  to  compel  the  performance  of 
which  the  plaintiff  had  his  remedy  in  execution,  in  the 
manner  provided  in  the  Code.*  By  the  terms  of  the  latter, 
when  the  party  against  whom  a  decree  for  the  specific 
performance  of  a  contract,  or  for  restitution  of  conjugal 
rights,   or  for  the  performance  of,  or  abstension  from,  any 

*  Civ,  Pr.  Code,  s.  260 ;  v.  post.        dence    occurred,    and    compensa- 

*  Jawatrl  v.  H.  A.  Emile,  I.  L.       tioii   was  given  for  that  damage. 
R.,  13  All.,  98  (1890),  Subsequently  a   fresh  subsidence 

■  L.  R.,  11  App.  Cas,,  127.    (This  occurred,  and  it  was  held  that  such 

was  a  suit  for  damages  by  reason  subsidence  gave  a  fresh  cause  of 

of  the  excavation  by  the  defendant  action.) 

company  of  coal  without  leaving  *  Jawatri  \.  H  A.  Emile,  supra, 
support  for  the  surface.      Subsi- 

W,  IR.  6 
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other  particular  act  has  been  made,  has  had  an  opportn- 
nityi  of  obeying  the  decree  or  Injunction,  and  has  wilfully 
failed  to  obey  it,  the  decree  may  be  enforced  by  his 
imprisonment,  or  by  the  attachment  of  his  property,  or  by 
both.2 

The  Code  has  prescribed  the  manner  in  which  the  decree 
is  to  be  enforced,  namely,  by  imprisonment,  or  attachment 
of  property,  or  by  both,  and  the  decree  is  enforceable  only 
in  the  manner  prescribed.^  Thus  where  the  execution  of 
a  decree  was  sought  which  directed  the  defendant  to  pull 
down  and  remove  an  obstruction  the  Lower  Court  was 
held  to  have  been  in  error  in  directing  an  order  to  issue 
to  the  Nazir  to  remove  such  obstruction.*  When  any 
attachment  under  this  section  of  the  Code  has  remained 
In  force  for  one  year,  if  the  judgment-debtor  has  not 
obeyed  the  decree  and  the  decree-holder  has  applied  to 
have  the  attached  property  sold,  the  property  may  be  sold  ; 
and  out  of  the  proceeds  the  Court  may  award  to  the  decree- 
holder  such  compensation  as  it  thinks  fit,  and  may  pay 
the  balance,  if  any,  to  the  judgment-debtor  on  his  applica- 
tion.^ If  the  judgment-debtor  has  obeyed  the  decree  and 
paid  all  costs  of  executing  the  same  which  he  is  hound 
to  pay,  or  if,  at  the  end  of  one  year  from  the  date  of 
the  attachment,  no  application  to  have  the  property  sold 
has  been  made  and  granted,  the  attachment  shall  cease  to 
exist.^ 

Section  188  of  the  Penal  Code,  dealing  with  the  offence 
of  disobedience  to  an  order  duly  promulgated  by  a  public 
servant,  applies  to  orders  made  by  public  functionaries  for 


^  See  Kishore  Bun  Mohunt  v.  *  Protap  Chunder  Doss  v.  Peary 
Diocirkanath  Adhikari,  I.  L.  R.,  21  Chovxlhrain,  supra,  in  which  also 
Cal.,  784  (1894).  the  procedure  to  be  observed  in 
*  Civ.  Pr.  Code,  s.  260.  an  application  for  execution  is 
'  Bhoobun  Mohim  Mundulv.  No-  pointed  out:  &ee  silso  Bhoobun Mo- 
bin  Chunder  Bullub,  18  W.  R.,  282  hmiMundiil  v.  Nobin  Chunder  Bul- 
(1872)  ;  Protab  Chunder  Doss  v.  lub,  supra. 
Peary  Chowdhrain,  I.  L.  R.,  8  *  Civ.  Pr.  Code,  s.  260. 
Cal.,  174  (1881).  «  lb. 
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public  purposes,   and   not  to   an  order   made   by   way  of 
Injunction  in  a  civil  suit  between  party  and  party. ^ 

If  an  Injunction  has  been  granted  restraining  a  person 
from  interrupting  the  access  of  light  and  air  to  certain 
windows,  and  the  Court  considers  that  the  Injunction  has 
been  infringed,  an  attachment  will  issue,  even  though  the 
defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the 
probable  effect  of  the  structure  complained  of.^  In  the 
case  now  cited  an  attachment  was  ordered  to  issue,  but  at 
the  suggestion,  and  by  the  consent  of  the  plaintiff,  the 
writ  was  ordered  to  lie  in  the  office  for  a  fortnight  before 
being  executed,  in  order  to  afford  the  defendants  time  to 
propose  terms  of  arrangement.^ 

A  Receiver  is  an  officer  of  the  Court,  and  the  Court  will 
therefore  see  that  he  performs  his  functions  and  will  pro- 
tect the  agent  appointed  under  its  orders.*  Being  such 
officer  his  possession  is  simply  the  possession  of  the  Court : 
and  to  such  an  extent  is  this  the  case,  that  any  attempt  to 
disturb  that  possession,  without  the  leave  of  the  Court, 
is  a  contempt  of  Court.^  Thus  an  attachment  of  money 
in  the  hands  of  the  Receiver  is  an  interference  with  the 
Court's  possession  through  its  ofiicer,  the  Receiver,  and 
may  not  therefore  be  made  without  the  Court's  leave  first 
obtained.^  The  mere  appointment  of  a  Receiver  operates 
as  an    Injunction   against   the    parties,  their  agents    and 


»  In  the  matter  of  the  petition  of  Hogg,   2  Hay,  395,  397   (1863). 

Chandra  Kanta  De,  I.  L.  R.,  6  Cal.,  *  Wilkinsonw.  Gangadhar ^irkar, 

445  (1880).  6  B.  L.  R.,  486,  487  (1871)     Kerr 

'  Pranjivandas  Harjivandas  v.  on  Receivers,  139. 

Mayaram Samaldus,  1  Bom.  H.C.,  •  J.  Kahn  v,  Ali  Mohouiea  Ilaji 

().  C.  J.,  148  (1862).  Umer,  I.  L.  R.,  16  Bom.,  5V7  (l892j; 

'  See  further  astotheconsequen-  followed  in  Mahommed  Zohuriid- 

ces  of  a  breach  of  injunction,  post.  deen  v.  Mahonimud  Noorooddeeriy 

*  Dinnonauth  Sreemonee  v.  C.  S.  I.  L.  R.,  21  Cal.,  85  (1893). 
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persons  claiming  under  them,  restraining  them  from 
interfering  with  the  possession  of  the  Receiver,  except  by 
permission  of  the  Court.^  The  Court  requires  and  insists 
that  application  should  be  made  to  it  for  permission  to  take, 
possession  of  any  property  of  which  the  Receiver  has  taken 
or  is  directed  to  take,  possession.  The  rule  is  not  confined 
to  property  actually  in  the  hands  of  a  Receiver.  The  Court 
will  not  permit  any  one,  without  its  sanction  and  author- 
ity, to  intercept  or  prevent  payment  to  the  Receiver  of  any 
property  which  he  has  been  appointed  to  receive,  though 
it  may  not  be  actually  in  his  hands.^  The  form  in  which 
the  Court  usually  enforces  its  orders  in  the  matter  of 
Receivers  is  by  committal  to  prison,  or  by  ordering  the 
party  in  contempt  to  pay  the  costs  and  expenses  occa- 
tioned  by  his  improper  conduct  and  the  costs  of  the 
application.^  The  High  Courts  in  India  being  Superior 
Courts  of  Record  have  full  powers  to  punish  for  contempt 
of  their  orders  committed  either  directly,  or  through  in- 
terference with  the  action  of  officers  appointed  by  them.* 
It  has  already  been  observed  that  the  nature  and  extent  of 
the  powers  of  Mofussil  Courts  in  the  matter  of  contempt 
is  doubtful  in  the  absence  of  express  statutory  provision  on 
the  subject.  The  Civil  Procedure  Code  does  not  directly 
provide  for  the  case  of  the  breach  of,  or  the  enforcement  of, 
orders  under  s.  503  (otherwise  than  in  execution  of  a 
decree),  as  it  does  in  the  case  of  interlocutory  orders 
under  ss.  492,  493.  But  the  order  appointing  a  Receiver 
operates  per  se  as  an  Injunction  and,  if  necessary  for  the 
purpose  of  giving  express  effect  to  the  order,  an  Injunc- 
tion may  be  granted  in  terms. 

Effect   and          S   27.     An  Inliiuction  operates  from  the  date  of  the  order 
operation  of  ^  Pl- 

an injunction,  bemg  made  and  not  irom  the  time  oi  the  sealing  of  the 

writ  or  even  from  the  time  of  its  being  drawn  up  ;  and  a 

'  Mahommed    Zohuruddeen    v.  \.  Birkenhead  Docks, 2{)^e2i\.,^^, 

Mahommed  Noorooddeen,  supra,  3it  *  Kerr  op.  cit.,  139,  151,  152. 

p.  91.  *  V.  ante,  pp.  79,  80,   and  cases 

"  Kerr  on  Receivers,  140  ;  Ames  there  cited. 
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party  who  has  notice  of  an  order  is  bound  by  it  from  the 
time  it  is  pronounced.^  The  operation  and  effect  of  a 
final  Injunction  is  to  perpetually  inhibit  the  defendant 
from  the  commission  of  the  act  enjoined  ;  and  of  an  inter- 
locutory Injunction  to  prohibit  the  commission  of  a  parti- 
cular act  during  the  period  mentioned  in  the  order.  An 
Injunction  generally  only  protects  the  plaintiffs  named  in 
the  record  f  and  persons  not  named  in  the  order  of  In- 
junction are  not  liable  to  be  committed  for  a  breach,  though 
if  with  notice  of  the  Injunction  they  do  acts  in  violation 
thereof,  they  may  be  committed  for  contempt.^  The  viola- 
tion of  a  subsisting  Injunction,  however  erroneous,  made  with 
jurisdiction  will  render  the  offender  liable  to  be  connnit- 
ted  for  contempt  ;*  but  a  defendant  who  is  charged  with  a 
breach  may  show  that  the  order  has  expired.^  An  under- 
taking entered  into  with  the  Court  is  equivalent  to  and  will 
have  the  effect  of  an  Injunction  so  far,  that  any  infringe- 
ment thereof  may  be  made  the  subject  of  an  application 
to  the  Court^.  It  is  no  breach  of  an  Injunction  for  a  per- 
son not  a  party  to  the  suit,  and  who  has  not  acquired  a 
right  pendente  lite  from  any  one  as  a  party,  to  exercise  a 
right  which  he  had  antecedently  to  the  suit.''^  In  deter- 
mining whether  the  operation  of  an  Injunction  has  been 
interfered  with  regard  must  be  had  to  the  terms  of  the 
Injunction  itself.     As  an  order  for  commitment  will  not  be 

•  V.  iJOHt,  pp.90,  91,'and  cases  there       S.,  309  ;  Laioford  v.  Spiner,  2  Jur. 
cited.  N.  S.,  564  ;  but  the  Court  will  not 

2  Lunri   V.   Blanshard,  4    Hare,  enforce   an   undertaking  given  by 

290.  mistake  ;  Mullins  v.  Hoivell,  11  Ch. 

'  Wellesley    v.    Mornington,    11  D-,  763. 

Beav.,  180  ;  Nilmadhuh  Mundul  v.  ''  Bootle  v.  Stanley,  2    Eq.    Ca., 

Mr.  W.  F.   GiUander,   2  Sevestre,  Ab.,  528  ;  and   Imso7i  v.   Harris, 

951,  954  (1863)  :  v.  iwst,  p.  93.  7  Ves.,  256.   So  a  stranger  to    the 

*  V.  post,  p.  87.  cause  who  is  unconnected  with  the 
»  D(ne  V.  Elfi.y,  3  Eq.,  496.  parties  defendant,  will  not  be 
'  London    db    Birmingham  By.  liable  for  doing  the  act  prohibited 

Co.  V.  Grand  Junction    Canal  Co.,  by  the  injunction  :  J5o?/rf  v. -S^a^e,  19 

1  Ry.  Cas.,  224,  241;  Att.  Gen.  v.  Neb.,   28    (Araer.)  ;    but   See   also 

Manchester  and  Leeds  Ry.  Co.,  ib.,  Avory  v.  Andreios,  .30  W.R.  (Eng.), 

436 ;  Att.-Oen.  v.  Boyle,  10  Jur.  N.  564. 
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sustained,  unless  it  can  be  shown  that  there  has  been  a 
breach  of  the  Injunction,^  so  if  the  Injunction  be  in 
general  terms  restraining  a  defendant  from  permitting  a 
certain  injurious  effect  to  be  produced  by  a  given  cause 
(but  not  restraining  any  definite  act)  the  Court  must  be 
satisfied  that  the  injury  complained  of  was  produced  by 
the  cause  assigned.^  But  the  general  terms  of  an  Injunc- 
tion will  not  be  restricted  by  reference  to  the  particular 
nature  of  the  injury  complained  of,  if  it  has  been  in 
spirit  as  well  as  in  terms  violated.^  The  Court  will  not 
permit  defendants  to  evade  responsibility  for  violating  an 
Injunction  by  doing  through  subterfuge  that  which,  while 
not  in  terms  a  violation,  yet  produces  the  same  effect  by 
accomplishing  substantially  that  which  they  were  enjoined 
from  doing.* 

An  appeal  from  a  final  Injunction  does  not  suspend 
its  operation  ;  nor  where  an  interlocutory  Injunc- 
tion has  been  granted  in  a  suit,  which  is  ultimately 
dismissed,  does  the  appeal  have  the  effect  of  reviving  the 
Injunction.^  An  Injunction  is  not  retroactive  in  effect, 
and  a  person  who  has  been  enjoined  will  not  be  held 
liable  for  contempt  for  the  doing  of  any  act  before  suit 
brought  or  Injunction  granted.^  An  Injunction  irregu- 
larly or  erroneously  issued  is  voidable  only,  but  an  Injunc- 
tion granted  by  a  Court  without  jurisdiction  is  wholly 
void.'^  An  Injunction,  however  regularly  issued,  has  no 
effect  in  altering  the  right  of  property.^  So  where  an 
Injunction  was  issued  against  a  person  prohibiting  her 
from  parting  with  a  taluk  in  which  she  had  a  beneficial 


*  Mann  v.  Stephens,  15  Sim.,  377 ;  Sim.,  .38  ;  v.  post,  p.  92. 

Daioson  v.  Paver,  5  Hare,  424.  •  v.  ante,  p.  78. 

"  Dawson  v.  Paver,  5  Hare,  524.  •  People  v.  Albany  <t-  V.  R.  Co., 

'  Att.-Gen.    v.    Great  Northern  12  A.h.Vv.,\"\  ;  Witter  v.  Lijon,Z^ 

By.  Co.,  4  DeG.  &  Sm.,  75.  Wis.,564(  Amer.):  High  Inj.,§  1447. 

"  Gibbs  V.  Morgan,  39  N.  J.  Eq.,  '  v.  post,  p.  88. 

79    (Amer.)  ;    and    See    Loder    v.  *  Nilmadhub  Mundul  v.  Mr.  W. 

Arnold,    15     Jur.,    117 ;     Grand  F.  Gillander,  2   Sevestre,  951, 955 

Junction   Canal  Co.  v.   Dimes,   17  (1863). 
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interest  until  the  further  orders  of  the  Court,  but  she  sub- 
sequently and  during  the  continuance  of  the  Injunction 
executed  a  putni  and  ijarah  of  the  property,  it  was  held 
that  the  jnttni  and  ijarah  were  not  void  by  reason  of  their 
having  been  made  pendente  lite  or  otherwise,  but  were 
operative  as  against  herself  and  to  the  extent  of  binding 
all  the  interest  she  possessed  in  the  property.  As  against 
all  the  world  they  passed  the  legal  estate  in  the  property, 
though  the  grantees  taking  no  greater  interest  than  she 
had  or  might  have,  held  it  subject  to  the  rights  and 
equities  of  the  parties  to  the  suit  in  which  the  property 
was  in  dispute  and  in  which  the  Injunction  was  made.  The 
property  in  such  a  case  is  not  in  custodia  legis  as  it  would 
be,  if  attached  and  placed  in  the  possession  of  a  Receiver.^ 
The  Code  in  providing  a  specific  penalty  for  the  breach  of 
an  Injunction,^  does  not  provide  that  one  of  the  penalties 
which  result  from  the  infringement  of  an  Injunction,  is  that 
any  dealing  with  property,  the  subject  of  such  an  Injunction, 
contrary  to  the  terms  of  the  Injunction,  is  illegal  and  void.^ 

§  28.  The  granting  of  Injunctions  being  justly  regarded  Breach  of  an 
as  one  of  the  highest  prerogatives  of  Courts  of  Equity,  the  ^"•'""'^  ^*^"* 
most  exact  and  implicit  obedience  is  required  from  those 
against  whom  the  mandate  of  the  Court  is  directed. 
With  whatever  irregularities  the  proceedings  may  be 
affected,  or  however  erroneously  the  Court  may  have 
acted  in  granting  the  Injunction  in  the  first  instance, 
it  must  be  implicitly  obeyed  as  long  as  it  remains  in 
existence,  and  the  fact  that  it  has  been  granted  erro- 
neously affords  no  justification  or  excuse  for  its  violation 
before  it  has  been  properly  dissolved.*     Upon  proceedings 


*  Nilmadhub  Mundul  v.  M.  W.  1323  ;  Harding  v.  Tingey,  12  W.  R. 
GiUander,  2  Sevestre,  951,  955  (Eng.),  684 ;  Spokes  v.  Banbury 
(1863).  Board  of  Health,  1  Eq.,  42 ;  Wood- 

3  Civ.  Pr.  Code,  s.  493.  ward  v.    Earl  of  Lincoln,  3  Sw., 

'  The  Delhi  and  London  Bank  626 ;   Russell   v.    Anglian  Railway 

V.    Ram  Narain,  I.  L.  R.,  9  AH.,  Co.,  3  Mac.  &G.,  104, 117 ;  Parting- 

497,499  (1887).  ton  v.  Booth,  3  Meriv.,148. 

*  High  Inj„  §  1416;  Joyce,  Inj., 
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for  contempt  the  only  legitimate  enquiry  is  whether  the 
Court  granting  the  Injunction  had  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  whether  it  made  the 
order  which  has  been  violated,  and  the  Court  will  not  in 
such  proceedings  consider  w^hether  the  order  was  errone- 
ous. The  reason  for  the  rule  is  found  in  the  necessity  of 
preserving  the  respect  and  obedience  due  to  the  mandates 
of  equity,  and  of  preventing  the  disastrous  confusion 
which  would  inevitably  result  from  allowing  parties 
against  whom  Injunctions  were  issued  to  be  themselves 
the  judges  of  the  propriety  of  the  relief,  or  of  the 
regularity  of  the  proceedings.  From  the  nature  of  the 
case  the  tribunal  granting  the  relief  must  itself  be  the 
arbiter,  and  its  commands  are  to  be  strictly  observed, 
until  properly  revoked.  And  if  the  Court  granting  the 
relief  had  jurisdiction  of  the  subject-matter,  the  fact  that 
its  power  was  erroneously  exercised  does  not  render  the 
Injunction  void  but  only  voidable,  and  until  it  is  set  aside 
or  revoked  it  is  entitled  to  implicit  obedience.'  But 
while  obedience  is  thus  required  the  rule  is  to  be  under- 
stood with  the  qualification  that  the  Court  has  jurisdiction 
over  the  subject-matter  in  controversy.  For  if  the  Court 
has  no  jurisdiction  over  the  matter  involved,  or  if  it  has 
exceeded  its  powers  by  granting  an  Injunction  in  a  matter 
beyond  its  jurisdiction,  its  Injunction  will  be  treated  as 
absolutely  void,  and  defendants  cannot,  in  such  case,  be 
punished  for  contempt  for  its  alleged  violation.^ 

*  High  Inj.,  §§.  1416,  1417.     An  that  the  order  may  be  discharged. 

Injunction,    however  erroneously  Robinson  v.  Lord  Byron,  2  Dick., 

granted  or  irregularly  obtained,  is  703;  Woodward  v.  King,  ib.,  797, 

an  order  of  Court  and   must  be  and  See  cases  cited  in  Joyce's  Inj., 

obeyed  ;  Woodicard  v.  King,  2  Ch.  1323,    1.324.     As    to   the    form    of 

Ca.,  203  ;    Partington  v.  Booth,  3  notice    of    motion    to     discharge, 

Meriv.,  149      Woodicard  v.    Earl  See  Dan.  Ch.  Pr.,  vol.  iii,  Nos.  53, 

of    Lincoln,   supra ;     Marquis    of  1679. 

DownsMre\.Lad7j  Sandys,  6  Yes.,  ^     Walton  \\  Beveling,    61,  IH. 

109.    The  order  must  be  discharg-  201  (Araer.)  ;  Darst  v.  Tfie  People, 

ed  before    it    can    be  disobeyed.  62.  111.  306  ;  Andrews  v.  Knox  Co., 

When  there  is  an  irregularity  the  70,  111.  65  ;  Dickey  v.  Peed,  78,    111. 

proper  course  is  to  move  at  once  261,  cited  in  High  Inj.,   §  425. 
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The  violation  of  an  Injunction  constitutes  a  contempt 
of  the  Court  from  which  it  issued  and  will  be  punished 
accordingly.  The  High  Courts  in  India  have  the  same 
powers  in  the  matter  of  contempt  as  the  Courts  in 
England.^  According  to  English  practice  if  there  be  a 
breach,  an  order  for  committal  is  obtained  on  motion,  and 
generally  notice  of  the  motion  must  have  been  duly  served 
personally  on  the  party  who  has  committed  the  contempt.'^ 
The  motion  to  commit  must  be  supported  by  affidavits, 
proving  the  due  service  of  the  notice  of  motion  or 
order  nisi,  that  the  party  had  notice  of  the  Injunction  and 
that  he  has  committed  a  breach  of  it.  The  affidavits  in 
support  of  the  application  must  specify  the  particular  acts 
constituting  the  breach,  and  a  general  allegation  that  the 
defendant  has  violated  the  order  is  not  sufficient.  If,  on 
the  hearing  of  the  motion  to  commit,  the  fact  of  a  breach 
is  disputed,  a  trial  of  the  question  of  fact  will,  if 
necessary,  be  directed.  If,  upon  hearing  the  motion,  the 
Court  is  of  opinion  that  the  party  is  guilty  of  a  breach 
of  Injunction,  the  Court  will  commit  him  to  prison,  or  if 
the  breach  is  not  wilful  or  contemptuous,  or  if  the  de- 
fendant has  endeavoured  to  set  himself  right,  or  if  the 
defendant  is  blameless,  the  contempt  having  been  com- 
mitted by  a  servant  or  agent  employed  by  him,  or  by  his 
wife,^  or  if  the  defendant  expresses  regret  for  what  he 
has  done,  the  Court  is  generally  satisfied  by  merely 
making  him  pay  the  costs  of  the  application  of  bringing 
the  breach  under    its    notice.*     If  the    party    guilty    of  a 


*  Vide  awfe,  p.  79,  and  cases  there  Ch    D.,  121  ;  Hope  v.    Carnegie,! 

cited.     As  to  the  provisions  of  the  Eq.,  254.     It  is  of  course  the  clear 

Civil  Procedure  Code,  See  s.  493,  duty    of    a    person     enjoined     to 

and  ante,  p.  8U.  restrain  his  employees  ;   and  if  he 

^  As  to   ex  jiarte  orders,  see  Du-  permits  the   act  to    be    done    by 

rant   v.  Toore,    2    R.    &    M.,  33 ;  them  through  negligence  and  in- 

Lec.hmere  CharUon's  ca,se,  2  M.  &  attention,    he     is    in     contempt: 

C,   316;  Ex  parte  Clarke,  1  R.  &  Poerfner  v.   Russell,  33  Wis.,    193 

M.,  563.  (Amer.). 

»  Rantzen    v.  Rothschild,   14  W.  *  Joyce's  In j.,  1334— 1339  ;  Kerr, 

R.  (Eng.),  96;  Ex  parte  Lanyley,  13  Inj,,  640-649.    Nor  will  the  Court 
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breach  of  Injunction  is  a  corporate  body,'  or  a  company, 
or  a  person  against  whom  process  of  contempt  cannot 
issue,  whether  from  his  being  out  of  the  jurisdiction,^  or 
otherwise,^  the  proper  course  is  to  move  that  a  writ  of 
sequestration  shall  issue  to  sequester  the  personal  estate, 
and  the  rents,  issues  and  profits  of  the  real  estates  of  the 
defendants,  until  the  further  order  of  the  Court.* 

An  application  to  commit  for  violation  of  an  order 
for  an  Injunction  is  a  matter  strictissimi  juris}  And 
therefore  when  proceedings  are  instituted  to  punish  a 
defendant  for  breach  of  an  Injunction  the  fact  of  his 
guilt  must  be  clearly  and  explicitly  established  to  the 
satisfaction  of  the  Court.^  The  breach  of  an  Injunction 
being  in  the  nature  of  a  tort  it  is  no  objection  that  the 
plaintiff  has  moved  to  commit  one  of  the  defendants  only  J 

An  Injunction  operates  from  the  date  of  the  order 
being  made  and  not  from  the  time  of  the  sealing  of  the 
writ  or  even  from  the  time  of  its  being  drawn  up.^ 
A  party  may  be  committed  for  the  disobedience  of  an  order 
of  Injunction  between  the  date  of  the  making  of  the  order 
and  that  of  its  issue,  the  reason  being  that  if  the  rule  were 
otherwise  the  party  against  whom  the  order  w^as  made 
would  have  all  that  time  during  which  he  might  defeat  the 


in  general  make  the  order  for  com-  Joyce,  Inj.,  1339  ;  1  Set.,  296. 

mitment,  if   not  pressed  to  do   so.  *  Harding  v.    Tingey,  12  W.  R. 

See  In  re  Bryant,  L.  R.,  4  Ch.  D.,  (Eng.),  (J85. 

98,  100.  *  Mann  v.  Stephens,  15  Sim.,  377 ; 

»  Att.-Gen.   v.    Great    Northern  the  proceedings  for  contempt  are 

Railway   Co.,  4   DeG.   &   Sni.,  75;  quasi  -  criminal:      Worcester     v. 

Spokes -v.  Banbury  Board  of  Health,  Truman,    1   McLean,    483  ;  High 

L.  R.,  1  Eq.,  42  :  14  W.  R.  (Eng.),  Inj.,    §§  1449, 1454.     See,  however, 

128  ;  Selous  v.   Croydon   Board  of  also  O'Shea  v.  O'Shea  and  Parnell, 

Health,  W.  N.  (1885),  105.  See  East  L.  R.,  15  P.  D.,  59,  62. 

India  Company  v.  Kynaston,^  Bli.,  '  Newman  v.  Ring,  10  Jnr.,  463  ; 

153,  16.3.  5  L.  J.  Ch.  (N.  S.),  365. 

»  Re  East   of  England  Bank,  2  «  Rathray  v.   Bishop,  3  Madd., 

Dr.  &  Sm.,  284.  220;  Osborne  v,   Tennant,  14  Ves., 

8  See  Storer  V.   Great    Western  1^;  Jamesv.  Bownes,  18  Ves.,  522  ; 

Railway   Co.,  1   Y.  &  0,,  Ch.  Ca.,  Vansandan  v.  Rose,  2  J.  &  W.,  264  ; 

180 ;  11  L.  J.  (N.  S.),  67.  Kempton  v.  Eve,  2  Ves.  &  B.,  149  . 

■•  See  for  the  form  of  the  order,  Goosh  v.  Marshall,  8  W.  R.,  410. 
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order  of  the  Court  by  doing  the  act  which  the  Injunction  is 
intended  to  restrain.  But  the  rule  is  not  intended  to  ex- 
cuse improper  delay  in  getting  the  order  drawn  up  and 
served,  much  less  a  total  failure  to  get  the  order  issued. 
So  where,  in  May  1855,  an  order  of  Injunction  was  drawn 
up  and  served  on  the  attorney  of  the  defendant,  but  no  writ 
of  Injunction  was  ever  issued  in  pursuance  of  it,  it  w^as 
held  in  a  suit  brought  in  1862  that  it  was  very  doubtful 
whether  the  plaintiff  in  the  original  suit  in  which  the 
Injunction  was  made  could  ever  have  obtained  an  order 
for  the  commitment  of  the  defendant  for  breach  of  the 
Injunction.^  And  that  if  this  argument  was  of  any 
weight  as  between  the  parties  to  a  suit  it  applied  a  fortiori 
in  the  case  of  third  parties,  whom  it  is  sought  to 
affect  by  the  Injunction.^  A  party  who  has  notice  of  an 
order  is  bound  by  it  from  the  time  it  is  pronounced.^  Any 
means  of  information  whereby  notice  of  the  order  is  actu- 
ally broiaght  to  the  knowledge  of  the  parties  enjoined  is 
sufficient  ;  and  it  is  not  requisite  that  a  defendant 
against  whom  an  Injunction  has  issued,  should  be  officially 
apprised  of  its  existence  or  be  served  with  process  in  the 
cause  to  render  him  liable  for  contempt,  in  committing 
a  breach  of  the  Injunction.  Violation  of  the  Injunction 
will  constitute  a  contempt,  if  the  purport  and  effect  are 
verbally  explained  to  the  defendant,*  or  if  he  be  served 
with  a  written  notice  and  admits  his  belief  that  the  order 
was  made,^  or  if  he  remain  in  Court  during  the  argument 

'  Nilmadhuh  Mundul  v.  Mr.  W.  630  ;  but    even  the  latter,   will  be 

F.   Gillander,  2  Sevestre,  951,  954  unnecessary  in  order  to   secure  a 

(1863),  citing  Vansandan  v.  Rose,  2  committal,  if  it  can  be  shown  tliat 

Jacob  &  Walker,   264 ;  James   v.  the  defendant  had   actual   notice 

Dowries,  18  Ves.,  522.  of  the  order  :  v.  cases  cited,  ^jos<. 
"  lb.  *  Vansandan  v.   Rose,   2  Jac.  & 

«  irJVeill  V.  Oarratt,  Cr.  &  Ph.,  W.,264;  and  See  Gooch  v.  Marshall, 

99.     If  the  matter  be  pressing,  ac  8  VV.  R.,  410. 

tual  service  of  the  order  will  be  dis-  *  Kimi)ton  v.  Eve,  2  Ves.   &  B., 

pensed  with,  and  service  of  a  copy  349,  and    even  though   he   claims 

of  the  minutes  of  an  order  or  of  a  to  have  acted  under  the  advice   of 

notice  of  its  having  been  obtained.  counsel,  ib.    See  p.  94,  note  (1). 
will  be  sufficient ;    Kerr,  Inj.,  641, 
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of  a  motion,  though  he  leave  it  just  before  the  order  is 
made,  knowing  from  what  has  passed  that  it  will  be  so 
made,^  or  if,  though  not  officially  apprised  of  the  issue, 
he  has  been  informed  of  it  by  one  of  the  parties  to  the 
suit,^  or  if  he  receive  notice  by  telegraph  of  the  granting 
of  an  Injunction.^  If  a  party  has  by  himself  or  his  attor- 
ney notice  in  any  other  way  of  the  issue,  even  though  it 
be  not  a  regular  notice,  it  is  a  breach  of  the  Injunction  to 
disobey  it ;  but  there  should  be  no  delay  in  the  drawing 
up  of  the  order.*  But  the  Court  will  not  punish  unless 
it  be  clear  that  the  party  alleged  to  be  in  contempt  knew 
that  the  Injunction  had  been  issued.^ 

In  determining  whether  an  Injunction  has  been  violated 
regard  must  be  had  to  the  terms  of  the  Injunction  itself.^ 
In  deciding  whether  there  has  been  an  actual  breach  of  an 
Injunction,  it  is  important  to  observe  the  objects  for  which 
the  relief  was  granted  as  well  as  the  circumstances  attending 
it.'''  Moreover,  the  violation  of  the  spirit  of  an  Injunction, 
even  though  its  strict  letter  may  not  have  been  disregarded 
is  a  breach  of  the  mandate  of  the  Court.^  On  the  other 
hand,  when  the  conduct  complained  of,  although  literally 
a  breach  of  the  Injunction,  is  not  so  in  spirit,  and  where 
defendants  have  acted  in  good  faith,  and  there  is  no 
evidence  of  any  intention  on  their  part  to  violate  the 
order,  they  will  not  be  held  guilty  of  contempt.^  An  in- 
tention to  violate  an  Injunction  is  immaterial,  unless   the 


>  Osborne  v.  Tennant,    14  Ves.,  FoUM,  Dick.,  116  ;  James  v.  Dow- 

^3g  nes,  18  Ves.,  522 ;  Bateman  v.  Wiatt, 

«  Hall  V.    Thomas,  3  Edw.  Ch.,  11  Beav.,  587. 

23g_  *  Carrow  v.  Ferrier,  supra. 

8  In  re  Bryant,  L-  R-  4  Ch.   D.,  «  v.  ante,  p.  85. 

98;  Ex-parte  Lanqley,  L.R.,  13  Ch.  ">  Loder  v.  Arnold,  15  Jiii-.,   117. 

D.,  110.     But  the  presence  of  de-  *  Grand  Junction  Canal    Co.   v. 

fendant's  counsel  in  Court  without  Dimes,  17  Sim.,  38. 

instructions  is  not    notice  to  the  *  Fraas  v.  Barlement,  10    C.  E. 

defendants;  Carroio  v.  Ferrier,  37  Green,  84  (Amer.)  ;  the  defendant 

L  J.  Ch.   569.  ^^11  ^^^  ^^  committed  for  some  tri- 

*  Joyce,  Inj.,    1325;      Lawes    v.  fling:thingnotcausint,'real  mischief: 

Morgan,  5   Price,  518  ;  Poicell    v.  Baxter  v.  Bower,  44  L.  J.  Ch.,  626. 
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breach  be  actually  carried  into  effect.^  It  has  been  held 
that,  if  a  complainant,  at  whose  instance  an  Injunction  has 
been  granted,  himself  consents  to  its  violation,  he  is 
estopped  from  afterwards  having  the  defendant  punished 
for  such  violation.^  The  conduct  of  the  party  obtaining 
the  Injunction,  as  well  as  the  motive  of  the  defendant  in 
violating  it,  may  properly  be  taken  into  account  in  deter- 
mining defendant's  liability  for  the  breach.^  But  to  de- 
prive a  party  obtaining  the  order  of  the  right  to  move  for  a 
committal  for  its  breach,  on  the  ground  of  his  acquiescence 
therein,  the  defendant  must  show  such  a  degree  of 
acquiescence  as  would  suffice  to  create  a  new  right  in 
himself.* 

Only  the  person  against  whom  an  Injunction  is  issued 
may  be  committed  for  its  breach,  but  a  person  who, 
with  knowledge  of  an  Injunction  against  a  particular 
person,  aids  and  assists  that  person  to  commit  a  breach 
of  the  Injunction,  may  himself  be  committed  for  contempt 
though  not  for  breach  of  the  Injunction.^  A  man  may 
be  guilty  of  a  breach  of  an  Injunction  by  aiding  and 
abetting  those  who  are  committing  an  act  inconsistent  with 
it,  although  he  should  not  actually  take  part  in  such  act.^ 
And  there  may  be  a  contempt  by  assisting  in  the  official 
act  of  a  person  acting  under  lawful  authority. ''^  It  is  no 
answer  for  a  defendant  to  say  he  has  acted  under  advice. 
So,  if  an  Injunction  has  been  granted  restraining  a  person 
from  interrupting  the  access  of  light  and  air  to  certain 
windows  and  the  Court  considers  that  the  Injunction  has 
been  infringed  an  attachment  will  issue,  even  though  the 

*  Grand  Junction   Canal  Co.   v.       &  G.,  614,  per  Turner,  L.  J. 
Dimes,  18  L.  J.  Ch.,  419.  »  Nilmadhub    Mundul    v.     Mr. 

a  Howard   v.   Durand,    36  Ga.,  W.   F.  Gillander,  2  Sevestre,   951, 

346  (Amer.).  9-54  (1863)  ;  Lord   Wellesley  v.   The 

'  Mills  V.    Cobby,   1  Meriv.,  3;  Earl  of  Mor7iing(.on,  II  Bemv.,  180, 

Barfleld  v.  Nicholson,  2   L.  J.,  Oh.  181  :  See  Joyce,  Inj.,  1327. 

90 ;  United  Telephone  Co.  v.    Dale,  *  St.  John's   College    v.    Carter, 

25  Ch.  D.,  778  :  as  to  delay.  See  St.  8  L.  J.,  218  ;  4  My.  &  Cr.,  497. 

John' s College  V.  Carter,  %.i MY., \QZQ.  i   Woodward  w  Earl  of  Lincoln, 

*  Rodgers  v.  Nowill,  3  DeG.  M.  3  Sw.,  626, 
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defendant  has  proceeded  according  to  the  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  necessarily  consider  itself  bound 
by  the  opinion  of  surveyors,  but  will  form  its  own  judg- 
ment as  to  the  probable  effect  of  the  structure  complained  of.^ 
In  the  case  last  cited  attachment  was  ordered  to  issue; 
but  at  the  suggestion  and  by  the  consent  of  the  plaintiff, 
the  suit  was  ordered  to  be  in  the  office  for  a  fortnight 
before  being  executed,  in  order  to  afford  the  defendants 
time  to  propose  terms  of  arrangement. 

Compensa-  s  29.     If  it  appears  to  the   Court  that  an  Injunction 

tiontodefend-      ,.,.,  ,  Tir.  •         rv.. 

ant  for  issue  which  it  has  granted  was  applied  for  on  insufficient  grounds, 

on  insufficient  0^  if?  after  the  issue  of  the  Injunction,  the  suit  is  dismissed 
grounds.  ^^  judgment  is  given  against  the  plaintiff  by  default  or 
otherwise,  and  it  appears  to  the  Court  that  there  was  no 
probable  ground  for  instituting  the  suit,  the  Court  may, 
on  the  application  of  the  defendant,  award  against  the 
plaintiff  in  its  decree  such  sum,  not  exceeding  one  thousand 
rupees,  as  it  deems  a  reasonable  compensation  to  the 
defendant  for  the  expense  or  injury  caused  to  him  by  the 
issue  of  the  Injunction  :  provided  that  the  Court  shall  not 
award  under  this  section  a  larger  amount  than  it  might 
decree  in  a  suit  for  compensation.  An  award  under  this 
section  shall  bar  any  suit  for  compensation  in  respect  of 
the  issue  of  the  Injunction.^ 

The  provisions  of  this  section  show  that  when  a  claim 
is  dismissed  an  Injunction  cannot  subsist  pending  an  ap- 
peal or  until  the  period  for  lodging  an  appeal  has  elapsed  ; 
for,  if  such  were  the  case,  the  Court  would  not  have  had 
authority  given   it  to  grant  compensation.^     Section  497 

*  Pranjivandas   Harjivandas  v.  Ahmed  ffosucin,    14   VV.    R.,  384 

Mdiinram   Samafdas,   1    Bom.   H.  (1870):  See  Ram  C hand  v.   Pitam 

C.  k,  O.  C.  J.,  148  (1863).  Mai,  I.  L.   R.,   10   All.,  506,   512, 

«  Civ.  Pr.  Code,  s.    497  :  applies  (1888);  Yaminud-Dnwlahv  Ahmed 

to  H.  C:  corresponds  with  s.  96  of  All  Khan,  I.  L.  R.,  21    Cal.,   561, 

Act  VIII  of  IsriO.  563  (1894) ;  and  ante,  p.  70. 

"  Shaikh  Mohecooddeeu  v.  H/uiikh 
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allows  by  implication  the  power  of  bringing  a  suit  for 
damages  where  it  recites  that  no  one  who  has  already 
obtained  an  award  of  compensation  under  the  section  shall 
be  entitled  to  sue  separately  for  damages,  thus  clearly 
leaving  that  remedy  to  those  who  do  not  wish  to  take 
advantage  of  the  remedy  given  them  by  the  Code.  It  is 
easy  to  conceive  of  cases  in  which  the  compensation  award- 
able  under  that  section  would  be  altogether  insufficient ;  for 
the  utmost  that  can  be  granted  is  Rs.  1,000.^  Where  an 
application  has  been  made  and  an  award  of  compensation 
has  been  granted  under  this  section  the  provisions  of  the 
latter  bar  any  separate  suit  for  compensation  in  respect 
of  the  issue  of  the  Injunction.  The  corresponding  section 
of  Act  VIII  of  1859  concluded  with  the  words  "an  award 
of  compensation  under  this  section  shall  bar  any  suit  for 
damages  in  respect  of  the  issue  of  the  injunction."  And 
it  was  held  thereunder  that  as  that  section  provided  express- 
ly that  only  an  award  of  compensation  should  debar  a  suit 
for  damages,  it  followed  that  an  unsuccessful  application 
by  the  defendant  would  not  debar  him  from  instituting 
a  suit  for  the  purpose  of  obtaining  such  compensation.^ 
And  under  the  present  section  the  denial  of  compensation 
would  not  be  an  "  award. "^ 

If  a  plaintiff  brings  a  suit  or  makes  an  application, 
maliciously,  or  without  probable  or  reasonable  cause  to  a 
(;0urt  of  competent  jurisdiction  to  seize  property  of  another 
person  as  the  property  of  his  judgment-debtor,  he  may  be 
liable  for  damages  for  any  injury  which  may  be  occasioned 
by  reason  of  the  order  of  the  Court.  Upon  the  same  principle, 
a  person  may  be  liable  in  damages  for  applying  for  an 
Injunction  upon  grounds  which  he  knows  to  be  insufficient.* 

A  suit  for  compensation  for  injury  caused  by  an  Injunc- 
tion must  be  brought  within  three  years  from  the  date 


'  Mr.  Edward  Wilson  v.  Kanhya  (1870)  ;  S.  C,  L3  W.  R.,  305. 

Sahoo,  11  W.  R.,  143  (1869).  «  O'Kinealy's  Civ.  Pr.  Code,  453. 

^  Nanda  Kumar  Sliaha  v.  Gour  *  Joi/kalla    Dassee    v.      Chand- 

Sankar,    5    B.    L.    R.,    App.     4,  malla,  9  W.  R.,  133,  135  (186S). 
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when  the  Injunction  ceases.*  The  time  of  the  accrual  of 
the  cause  of  action  is  the  time  at  which  the  plaintiff  is 
damaged  by  the  wrongful  Injunction  obtained  by  the 
defendant,  and  the  cause  of  action  continues  as  long  as  the 
Injunction  remains  in  force  ;  but  as  soon  as  the  Injunction 
is  at  an  end  limitation  begins  to  run.^  In  such  a  suit  it 
was  held  that  where  special  damage  is  the  gist  of  a  plain- 
tiff's case  and  he  fails  to  prove  such  damage  he  is  precluded 
from  recovering  ordinary  damages.^ 


>  Act  XV  of  1877   (Limitation),  (1870)  ;  S.  C,  13  VV.  R.,  305. 
Art.  42.  *  Mr.  Edvxird  Wilson  v.  Kanhya 

»  Nanda   Kumar  Shaha  v,  Gour  Sahoo,  11  W.  R.,  143,  144  (1869). 
Sankar,  5  B.    L.  R.,  Apps.   4,  6, 
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Injunctions  Generally. 


30.  General  rules  governing 
the  grant  of  relief  bt 
Injunction. 

3L    Temporary  Injunctions— 
(i)  The   applicant  must   show  a 
fair  primd  facie  case  in  sup- 
port of  the  right  claimed  ; 
(ii)  and  an  actual  or  threatened 

violation  of  that  right  ; 
(iii)  productive   of  irreparable  or 

at  least  serious  damage. 
AtiantiuUh  Dey  v.  Mackintosh. 
(iv)  His   conduct    must   be    such 
as  not  to  disentitle  him  to 
assistance — 

(a)  it  should  be  fair  and 

honest, 
{h)  and  in  particular  there 
must    be   no  acquies- 
cence 
(c)  or  delay. 
(v)  There  must  be  a  greater  con- 
venience  in   granting   than 
in   refusing  the  Injunction  ; 
W,    IR 


(vi)  and  equally  efficacious  relief 
must  not  be  obtainable  by 
any  other  usual  remedy  ex- 
cept in  case  of  breach  of 
trust. 

§  32.    Perpetual  Injunctions. 

§  33.    Mandatory  Injunctions. 

§  34.  Relief  which  may  be  given 
in  a  suit  for  an  Injunc- 
tion— 

(i)  An  Injunction, 
(ii)  Damages — 

(a)  if     the     plaintiff     be 
held        entitled        to 
damages    they    must 
be  given  ; 
(h)  assessment  of  and  en- 
quiry into  damages; 
(iii)  Combination  of  damages  and 
Injunction. 

§  35.    If  relief  be  given  it  must 

BE  of  one  or  other  OF  THE 
PRECEDING  KINDS. 
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General  rules       §  30.     Though  the  exercise  of  the  jurisdiction  to  grant 
tiie*^"-ran?  of    I'^'li^^  hy  the  issue  of  an  Injunction  is  a  matter  which  is 

relief  by  In-  purely  within  the  discretion  of  the  Court,^  and  the  latter  is 
junction.  I  J  '  ^     ^ 

not  bound  to  grant  such  relief  merely  because  it  is  lawful 
to  do  so,  yet  that  discretion  is  not  arbitrary,  but  sound  and 
reasonable  and  guided  by  certain  fixed  judicial  principles.^ 
As  an  Injunction  is  not  to  be  arbitrarily  refused  where  a 
proper  case  for  its  issue  is  made  out,  so  it  is  not  to  be  granted 
merely  on  the  ground  that  it  can  do  no  harm.^  The  reme- 
dy by  Injunction  is  no  doubt  a  useful,  but  it  is  at  the  same 
time  a  very  strong,  remedy  and  one  not  ordinarily  granted 
where  any  other  remedy  is  fairly  open  to  the  applicant  or 
where  the  conduct  of  the  parties  has  been  such  as  to  make 
it  a  harsh  remedy  to  give  in  a  particular  case.* 

The  power  which  the  Court  possesses  of  granting  Injunc- 
tions whether  interlocutory  or  perpetual  (however  salutary) 
should  be  very  cautiously  exercised,  and  only  upon  clear 
and  satisfactory  grounds,  otherwise  it  may  work  the  great- 
est injustice.^  An  application  for  an  Injunction  is  an 
appeal  to  the  extraordinary  power  of  the  Court,  and  the 
plaintiff  is  bound  to  make  out  a  case  showing  a  clear 
necessity  for  its  exercise  ;  it  being  the  duty  of  the  Court 
rather  to  protect  acknowledged  rights  than  to  establish 
new  and  doubtful  oues.*^  Moreover  a  temporary  Injunc- 
tion is  a  restrictive  or  prohibitory  process  designed  to 
compel  the  party  against  whom  it  is  granted  to  main- 
tain his  status  merely  until  the  matters  in  dispute  shall  by 
due  process  of  the  Courts  be  determined.  As  such,  an 
Injunction  is  in  its  operation  somewhat  like  judgment 
and  execution  before  trial  ;  it  is  only  to  be  resorted  to 
from  a  pressing  necessity,  to  avoid  injurious  consequences 


*  Act  I  of  1877,  s.  52.  *  Wa7-e  v.  Regent's  Canal  Com- 
'  V.  ante,  pp.  20,  63.  pany,    3    DeG.     &     J.,   231,    2)er 

*  Z'Mrmv.£r^«»,7Ir. R.,Eq.,lt3.  Lord  Chelm.sford,  L.  C;  \.  ante, 

*  Noijna  Misser  v.   Rwpikan,  I.  p.  64. 

L.  R.,  9  Cal.,  609,  611  (18«2j.  «  Hilliard,  Inj.,  §  16. 
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which  cannot  be  repaired   under  any  standard  of    com- 
pensation.^ 

With  such  modifications  as  arise  from  the  fact  that  an 
Injunction  is  claimed  before  or  at  the  conclusion  of  the 
hearing  of  the  right,  the  general  principles  upon  which 
temporary  and  perpetual  Injunctions  are  granted  are  the 
same. 

In  the  case  of  temporary  Injunctions  :  (1)  The  applicant 
must  show  a  fair  primd  facie  case  in  support  of  the  right 
claimed  ;  and  (2)  an  actual  or  threatened  violation  of  that 
right ;  (3)  productive  of  irreparable  or  at  least  serious 
damage ;  (4)  his  conduct  must  be  such  as  not  to  disentitle 
him  to  assistance  :  it  should  be  fair  and  honest,  and  in 
particular  there  must  be  no  acquiescence  or  delay  ;  (5) 
there  must  be  a  greater  convenience  in  granting  than  in 
refusing  the  Injunction  ;  and  lastly  (6)  equally  efficacious 
relief  must  not  be  obtainable  by  any  other  usual  mode 
of  proceeding,  except  in  case  of  breach  of  trust.  With 
the  exception  of  the  first,  all  of  the  above  conditions 
apply  to  perpetual  Injunctions.  In  the  place  of  the 
excepted  condition,  it  is  required  that  the  legal  right 
must  be  established  before  a  decree  for  an  Injunction  can 
be  made.  Upon  the  grant  of  perpetual  Injunctions, 
further  questions  arise  as  to  the  taking  of  accounts  and 
the  payment  of  costs. 

§  31.  The  subject-matter  of  a  temporary  Injunction  is  Temporary 
the  protection  of  legal  rights  p^n(^m^ //Y/^a^/on.  Its  object 
is  to  prevent  future  injury,  leaving  matters  as  far  as  possi- 
ble in  statu  quo  until  the  suit  in  all  its  bearings  can  be 
heard  and  determined.^  In  exercising  its  jurisdiction  to 
protect  legal  rights  to  property  from  irreparable  or  serious 
damage  pending  the  trial  of  the  legal  right,  the  Court 
does  not  pretend  to  determine  legal  rights  to  property, 
but  merely    keeps   the   property   in    its  actual  condition 

*  Spelling's  Extraordinary  Re-  Port  of  Bombay,  I.  L.  R.,  1  Bora., 
lief,  §  21.  145  (1876). 

2  Stephen  v.  The  Trustees  of  the 
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until  the  legal  title  can  be  established.'  The  Court  inter- 
•  feres  on  the  assumption  that  the  party  who  seeks  its  in- 
terference has  the  legal  right  which  he  asserts,  but  needs 
the  aid  of  the  Court  for  the  protection  of  that  right,  or 
of  the  property  in  question,  until  the  legal  right  can  be 
ascertained.^ 

The  Court  upon  an  application  for  a  temporary  Injunc- 
tion will  deal  with  the  Injunction  upon  the  evidence  before 
it,  and  will  confine  itself  strictly   to  the  immediate  object 
sought,  and  as  far  as  possible  abstain  from  prejudging  the 
question  in  the  cause.^ 
(i)  The  appli-      An  Injunction  will  only  be  granted  to  prevent  the  breach 
show  a  ifair   of  an  obligation   (that  is  a  duty  enforceable  by  law)  exist- 
case" ii/sup-   "^S  ^^^  favour  of  the  applicant*  who  must  have  a  personal 

port  of  the     interest  in  the  matter.^     In  the  first  place,  therefore,   as 
right  clauned;  .  it-  •  •      n         t  ^ 

mterference  by   Injunction  is  founded  on   the   existence 

of  a  legal  right  (see   §    15,  ante)  an  applicant  must  be 

able  to   show  a  fair  prima  facie  case  in   support  of  the 

title    which    he    asserts.^       Being    a    severe    remedy    an 

Injunction    will    not    be    granted    in    the    first    instance 

except  upon  a  clear  j^rimd  facie   case  and  upon   positive 

averments  of  the  equities  on  which  the  application  for  the 

relief  is  based.     The  complainant  must  allege  positively 

the    facts    constituting    his    grounds  for   relief,   although 

it  is  not  essential  that  he  should   establish  his  case,  upon 

an  application  for  an   interlocutory  Injunction,  with  the 

same  degree  of  certainty   that    would  be  required    upon 

'  ffarmati  v.   Jones,  Cv.  &  Ph.,       vigation  Com2}any,  li^.Li.R.,  357 
299,  301  ;  Kerr,  Inj.,  11.  (1S75) 


'  Harman  v.  Jones,  Cr.  &   Ph. 


Act  I  of  1877,  ss.  54,  3. 

lb.,  s.  56,  cl.  [k). 

299,  301  ;  Kerr,  Inj.,  11.  e  Saunders  v.  Smith,  3  M.  &  C, 

®  Gopeenath  Mocker jee  v.  Kally  714,  728  ;  HUtoii  v.  Lord  GranviUe, 
Doss  Mnllick,  I.  L.  R.,  10  CaL,  225,  Cr.  &  Ph.,  283,  292  ;  Kerr,  Inj.  11 ; 
231  (1883)  ;  Chandidat  Jha  v.  Joyce's  Doctrines,  27.  A  clear 
Padmanand  Singh  Bahadur,  I.  L.  ri;,^ht  free  from  reasonable  doubt 
R.,  22  Cal.,  459,  4(36  (1895) ;  Kerr,  must  be  satisfactorily  shown.  Hil- 
Inj.,  24 ;  Moran  v.  Bii'er  Steam  A''a-       Hard,  Inj.,  §  16. 
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the  final  hearing.  Mere  argumentative  allegations  or 
inferences  from  the  facts  stated  do  not  suffice  to  meet 
the  requirements  of  the  rule  requiring  allegations  to  be 
specific,  and  the  relief  will  not  ordinarily  be  allowed  where 
the  facts  upon  which  the  complainant's  equities  rest,  are 
stated  only  upon  information  and  belief.'  Upon  an  ap- 
plication for  an  interlocutory  Injunction,  the  Court  will  not 
however  decide  which  of  the  parties  is  right  in  their  state- 
ment of  facts.  Looking  at  all  the  facts  of  the  case  it  will 
consider  whether  it  is  right  that  the  applicant  should 
suffer  the  alleged  threatened  injury  whilst  his  rights  are 
being  investigated.  Of  course  if  he  has  no  rights  eadit 
qucestio.  But  if  his  statement  of  facts  is  true  and  raises 
a  fair  and  substantial  question  to  be  decided  as  to  what 
the  rights  of  the  parties  are,  then  the  Court  will  issue 
the  Injunction,^  though  in  doing  so  it  will  not  assume 
that  he  has  the  right  which  he  claims,  nor  that  the 
defendant  is  justified  in  saying  that  that  right  does  not 
exist.^  An  applicant  is  not  required  to  make  out  a  clear 
legal  title,  but  to  satisfy  the  Court  that  he  has  a  fair 
question  to  raise  as  to  the  existence  of  the  le^al  rioht 
which  he  sets  up,*  and  that  there  are  substantial  grounds 
for  doubting  the  existence  of  the  alleged  legal  right, 
the  exercise  of  which  he  seeks  to  prevent.^     The  Court 


•  Spelling's  Extraordinary  Re-  v.  Carter,   1  Ind.   Jur.  N.  S.,  411, 

lief,§.  25;v.ib„§20;Hilliard,Inj.,  412  (1866). 

§§  45,  52.     Thus  it  is  well  estab-  ^  Moran  v.  River  Steam  Naviija- 

lished  that  the  mere  allegation  of  tion  Company,  supi-a. 

irreparable  injury  will  not  be  suifi-  *  Chandidat  Jha  v.  Padmanand 

cient,  but  the  facts  must  appear  on  Singh  Bahadur,   I.  L.  R.,  22  Cal., 

which  the  allegation  is  predicated  459,   464,   465  (1895) ;    Shrewsbury 

in   order  that  the  Court  may  be  and  Chester  Raihvuy  Company  v. 

satisfied  as  to  the  nature  of  the  Shrewsbury  and  Birmingham  Rail- 

injury.     Branch  v.  Supervisors,  13  way  Company,  1  Sim.,  N.   S.,  410, 

Cal.,  190  (Amer.) :  High  Inj.,  §§  34,  426. 

35.  *  Sparrow  v.  Oxford,  Worcester 

2  Moran  v.  River  Steam  Naviga-  and  Wolverhampton  Railway  Com- 

tion  Company,   14  B.    L.  R.,  352,  pany,  9  Ha.,  433,  411  ;  Kerr,  Inj., 

357  (1875),  j^er  Markby,  J.  ;  (Jomes  11,  12. 
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must,  before  disturbing  any  man's  legal  right,  or  strip- 
ping him  of  any  of  the  rights  with  which  the  law  has 
clothed  him,  be  satisfied  that  the  probability  is  in  favour 
of  his  case  ultimately  failing  in  the  final  issue  of  the 
suit.^  The  mere  existence  of  doubt,  however,  is  in 
itself  insufficient  to  prevent  the  Court  from  granting  an 
Injunction.  The  circumstance  of  the  legal  right  being  in 
doubt  is  a  matter  for  serious  attention  ;  but  does  not  ren- 
der it  incumbent  on  the  Court  to  refuse  an  Injunction. 
The  Court  must  be  guided  by  a  discretion  according  to 
the  exigencies  and  the  nature  of  each  particular  contro- 
versy .^  The  Court  must  in  this  as  in  other  matters  pro- 
ceed upon  probabilities  ;  nor  is  a  contradiction  upon 
the  facts  in  itself  a  bar  to  the  issue  of  an  interim  Injunc- 
tion. In  a  large  number  of  cases  interim  Injunctions 
issue  simply  in  order  to  keep  parties  m  statu  quo  while 
these  rights  are  being  determined,  and  there  is  generally 
a  conflict  upon  the  facts  out  of  which  these  rights  arise.^ 
A  probability  of  right  is  sufficient  to  sustain  an  Injunc- 
tion.* The  Court  will,  in  many  cases,  interfere  to 
preserve  property  in  statu  quo  during  the  pendency  of  a 
suit  in  which  the  rights  to  it  are  to  be  decided,  and  that, 
without  expressing,  and  often  without  having  the  means 
of  forming,  any  opinion  as  to  such  rights  ;  it  is  true  the 
Court  will  not  interfere  if  it  thinks  that  there  is  no  real 
question  between  the  parties,  but  if  it  sees  that  there  is 
a  substantial  question  to  be  decided,  it  will  preserve  the 
property  until  such  question  can  be  regularly  disposed  of  ; 
and  in  order  to  support  an  Injunction  for  such  purpose 
it  is  not  necessary  for  the  Court  to  decide  upon  the  merits 

*  Kerr,   Inj.,   12;  Atty.-Gen.  v.  the  plaintiff's  moving  allegations 
Mayor  of  Wigan,  5  D.  M.  &  G.,  52.  are  denied  in  such  a  manner  as  to 

*  Ollendorf    v.    Black,   4  DeG.  leave  their  truth  in  serious  doubt, 
&  S.,  209,  211.  the  application  for  an  Injunction 

*  Per  Markby,  J.,  \n  Moran  v.  will  be  in  general  denied.    Beach, 
River  Sleam  Navigation  Company,  Inj.,  §  20. 

14  B.  L.  R.,  357  (1875).    But  when  *  Tomon  v.  Walker,  3  Sw.,  679. 
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in  favour  of  the  plaintiff  ;  if  the  plaint  states  a  substantial 
question  between  the  parties,  the  title  to  the  Injunction 
may  be  good,  although  the  title  to  the  relief  prayed  may 
ultimately  fail.^ 

Upon  the  question  of  proof  of  title  a  clear  distinction 
must  be  drawn  between  applications  for  an  Injunction  and 
for  a  Receiver.  In  the  former  case,  it  is  sufficient  if  it  be 
shown  that  the  plaintiff  has  a  fair  question  to  raise  as  to 
the  existence  of  the  right  alleged  ;  while  in  the  latter  case, 
a  good  prima  facie  title  has  to  be  made  out.^ 

The  right  to  relief  by  Injunction  is  not  excluded  by  the 
fact  that  a  penalty  has  been  imposed  by  Statute  securing 
that  right  f  nor,  in  suits  on  contracts,  because  the  con- 
tract provides  for  a  penalty  for  its  non-performance.* 

Assuming  that    the    applicant  has  shown    a    fair    and  (ii)  and  an 

substantial  prima  facie  case  to  be  tried  as  to  the  existence  threatened 

of  the  legal  riffht,  or  assuminor  that  the  right  is  not  dis-  yiolation  of 
®  ....  .  that  right  ; 

puted,  but  the  fact  of  its  violation  is  denied,  the   plaintiff  ' 

must  further  establish  that  there  is  an  actual^  or  threaten- 
ed^ violation  of  that  right.  To  entitle  a  person  to  an 
interlocutory  Injunction,  it  is  not  necessary  that  a  wrong 
should  have  been  already  committed.  A  Court  of  Equity 
will  not  require  that  which  would  in  most  cases  defeat 

*  Great  Western  Railway  Co.  v.  7   H.   L.,  600  ;    Benode   Goomaree 
Birmingham  and  Oxford  Junction  Dossee  v.  Soudaminey  Dossee,  I.  L. 
Railway  Go.,  2  PhilL,  597;  Joyce's  R.,  16  CaL,  257  (1889). 
Doctrines,  29.  *  Ib.;Bindu  BasiniChowdhraniv, 

*  Ghandidat  Jha  v.  Padmanund  Jahnabi  Chotcdhrani,  I.  L.  R.,  24 
Singh  Bahadur,  I.  L.  R.,  22  CaL,  CaL,  260  (1896);  Kalldas  Jivram 
459,  464,  465  (1895),  citing  Kerr,  v.  Gor  Paijaram  hirji,  I.  L.  R.,  15 
Rec.,3,  4  ;  Kerr,  Inj.,  10,  11.  Bom,,  309  (1890);     see    Act   I  of 

'  Bayward     v.     East     London  1877,  s.  54  ['  'invades  or  threatens 

Waterworks  Company,  IS  Ch.  D.>  to  invade"].     Atty.-Oen.  v,  Forbes, 

139,  146.  2  M.  &  C,  123,  132 ;  Hext  v.  Gill,  7 

*  Madras  Railway  Company  v.  Ch.,  700 ;  Tipping  v.  Eckersley, 
Rust,  I.  L.  R.,14  AIL,  18,  22  (1890),  supra  ;    Cooj^er  v.  Whittingham,  15 

*  Kerr, Inj., 12 ;  i2ipow  v.Hobart,  Ch.  D.,  501  ;  Atty.-Genl.  s^  Acton 
3  M.  &  K.,  169,176;  Tipping  v.  Local  Board,  22  Cfef  D.,  221; 
Eckersley,  2  K.  &  J.,  264  ;  Impe-  Shafto  v.  Bolckow,  etc.,  Co.,  56  L. 
rial  Gas   Coiniiany   v.   Broadbent,  J.,  Ch.,  735. 
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the  very  purpose  for  which  the  relief  is  sought  by  allow- 
ing the  commission  of  the  act  which  it  is  sought  to 
restrain.  Satisfactory  proof  that  the  defendant  threat- 
ens the  commission  of  a  wrong,  which  it  is  within  the 
power  of  the  Court  to  prevent,  constitutes  a  sufficient 
ground  to  justify  interference.'-  There  is  some  conflict  of 
views  as  to  what  imminency  of  irreparable  injury  must 
be  shown  to  entitle  a  party  to  an  Injunction,  as  well  as  to 
the  true  meaning  of  the  term.  An  Injunction  is  never 
granted  except  for  substantial  reasons  founded  on  actual 
interest.^  An  Injunction  is  not  justified  by  the  fact  that, 
if  there  be  no  intention  on  the  part  of  the  defendant  to  do 
the  acts  feared,  the  Injunction  can  do  no  harm.^  The 
evidence  must  show  a  probability  of  the  defendant  doing 
the  act  which  it  is  sought  to  restrain.'*'  To  warrant  the 
Court  in  granting  or  continuing  an  Injunction,  it  must 
be  reasonably  satisfied  that  there  is  an  intention  on  the 
part  of  the  defendant  to  do  the  acts  sought  to  be  restrain- 
ed, or,  at  least,  that  there  is  probable  ground  for  believing 
that,  unless  the  injunction  is  granted,  there  is  danger  of 
such  acts  being  done.^  A  plaintiff  who  complains,  not 
that  an  act  is  an  actual  violation  of  his  right,  but  that  a 
threatened  or  intended  act,  if  carried  into  effect,  will  be  a 
violation  of  the  right,  must  show  that  such  will  be  an  in- 
evitable result.  It  will  not  do  to  say  that  a  violation  of 
the  right  may  be  the  result  ;  the  plaintiff  must  show  that 
a  violation  will  be  the  inevitable  result.^ 

Where  a  threatened  act  is  such  that  injury  will  inevi- 

'  Spelling's  Extraordinary  Re-  Basini    Choitxlhrani    v,     Jahnabi 

lief,  §  18  ;  High  Inj.,  §  18.  Cho^odhrani,  I.  L.  R.,  24  Cal.,  260 

2  lb.  ;  as  to  interest,   see  Act  I  (1896)  ;  see  also  Haines  v.  Taylor, 

of  1877,  s.  56,  cl.  {k).  10  Beav.,  471 ;  Goodhart  v.  HyeM, 

«  Dunn  V.  Bryan,  7  Ir.  R.,  Eq.,  25  Ch.  D.,  190.     A  mere  possibi- 

143.  lity,  or  anything  short  of  a  reason- 

*  Coioley  V.  Byas,  5  Ch.  D.,  944.  able  probability  of  injury,  is  in- 

*  Dunn  V.  Bryan,  Bxiyva..  sufficient  to  warrant  an  injunction. 
6  Puttison  V.  Gilford,  L.  R.,  18  Lorenz  v.    Waldron,  96    Cal.,  243 

Eq.,  250,  203  ;  followed   in  Bindu       (Amer.),  cited  in  Beach,  Inj.,  §  17. 
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tably  follow,  a  Court  may  grant  a  perpetual  Injunction 
restrainine"  the  continuance  of  that  act  even  though  no 
damage  has  actually  accrued  before  institution  of  suit ; 
and  where  actual  injury  has  occurred  subsequently  to 
the  filing  of  the  plaint,  the  plaint  may  be  amended  so 
as  to  show  the  nature  and  extent  of  such  injury.  The 
term  "  inevitably  "  is  used  not  in  the  sense  of  there  being 
no  possibility  the  other  way,  but  in  the  sense  that  there 
must  be  such  great  probability,  that,  in  the  view  of 
ordinary  men  using  ordinary  sense,  the  injury  would 
follow.^ 

It  is  not  sufficient  that  the  complainant  apprehends 
or  fears  the  commission  of  prejudicial  acts  by  the 
defendant,  since  there  may,  in  fact,  be  no  substantial 
grounds  therefor  ;  facts  establishing  the  probability  of  the 
commission  of  such  acts,  unless  defendant  be  restrained, 
are  necessary.^  The  rule  upon  this  point  has  been  sum- 
marised as  follows^  : — 

"The  mere  "prospect  or  apprehension  of  injury,  or  the 
mere  belief  that  the  act  complained  of  may  or  will  be  done, 
is  not  sufficient  ;*  but  if  an  intention  to  do  the  act  com- 
plained of  can  be  shown  to  exist,  or  if  a  man  insists  on  his 
right  to  do,  or  begins  to  do,  or  threatens  to  do,  or  gives  notice 
of  his  intention  to  do,  an  act  which  must,  in  the  opinion  of 
the  Court,  if  completed,  give  a  ground  of  action,  there  is 
a  foundation  for  the  exercise  of  the  jurisdiction.^  The 
mere  denial  by  a  man  of  his  intention  to  do  an  act  or  to 
infringe  a  right  will  not  prevent  the  Court  from  interfer- 
ing ;^  but  if  a  man  asserts  positively  that  it  is  not  his 
intention  to  do  a  certain  act  or  to  infringe  a  certain  right, 

"  Bindu    Basini   Ghoicdhrani  v.  174 ;  Haines  v.    Taylor,  10  Beav., 

Jahnabi    Choiodhrani,    I.    L.    R.,  75. 

24  Cal.,  260,  264  (1896).  s  See    English  cases  cited  ante, 

^  Spelling's    Extraordinary  Re-  p.  105,  note  ss.  5  &  6. 

lief,  §  18.  6  Jackson  v.   Cator,  5  Ves.,  688  ; 

8  Kerr,  Inj.,  12,  13.  Potts  v.  Levy,  2  Drew,  272;  Adair 

*  RiX)on  V.  Hobart,  3  M.  &   K.,  v.  Young,  12  Ch.  D.,  19. 
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and  thoro  is  no  evidence  to  show  any  intention  on  his  part 
to  do  the  act  or  infringe  the  right/  the  Court  will  not 
interfere.^  Nor  will  the  Court  interfere  if  a  man  who 
claims  a  right  to  do  a  certain  act  asserts  positively  that 
before  proceeding  to  do  the  act,  he  will  give  notice  of  his 
intention  to  do  it  ;  and  there  is  no  reason  to  doubt  the 
truth  of  his  assurance."  ^ 

Moreover,  in  all  cases  it  is  to  be  remembered  that  in 
the  exercise  of  the  discretion  given  to  it  by  the  Specific 
Relief  Act,  the  Court  will  consider  not  merely  whether 
the  plaintiff's  right  has  been  infringed,  or  even  materially 
infringed,  but  also  whether,  under  all  the  circumstances  of 
the  case,  he  ought  to  be  granted  an  Injunction  as  the 
proper  and  appropriate  remedy  for  such  infringement.* 
When  an  injury  has  already  been  committed,  and  is  not 
alleged  to  be  continuing,  there  is  no  ground  for  an  Injunc- 
tion.^ The  appropriate  function  of  the  writ  is  to  afford 
preventive  relief  only,  and  not  to  correct  injuries  which 
have  already  been  committed,  or  to  restore  parties  to  rights 
of  which  they  have  already  been  deprived.  It  is  not 
therefore  an  appropriate  remedy  to  procure  relief  for  past 
injuries.  If  the  act  sought  to  be  enjoined  has  already 
been  committed,  the  Court  will  not  interfere  since  the 
granting  of  an  Injunction  under  such  circumstances 
would  be  a  useless  act.^ 

A  person  who  sought  the  aid  of  a  Court  of  Equity  was 
tive  of  hre-  required  to  satisfy  the  Court  that  its  interference  was 
fea'st  sei-rou9  necessary  to  protect  him  from  irreparable,  or  at  least 
damage.  serious,  injury  before  the  legal  right  could  be  established 

*  See  Krlstna    Ayyan     v.    Ven-  ^  Cowley  v.  Byas,  5  Ch.  D.,  ^50. 

catachella  Mwiali,  7  Mad.   H.    C.  *  Ganasham   NUkant   Nadkarni 

R.,  60,  71  (1872).  V.  Bloroha  Ramchandra  Pat,  I.  L. 

a  Fooks    V.    Wilts,  Somerset  and  R.,  18  Bom.  (1894),  488. 

Weymouth   Bailway     Co.,    5  Ha.,  *  Coker  v.    Simpson,  7   Cal.,  340 

199  ;  Woodmati  v.  Robinson,  2  Sim.  (Amer.),  cited  in  Hilliard,  Inj.,  §  14. 

N.   S.,  204  ;    Kernot  v.  Potter,    3  «  High    Inj.,  s.  "23     Beach,  Inj., 

D.  F.  &  J.,  447,  457.  §  41. 


(iii)  prodiic- 
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at  the  trial.'  In  its  general  sense  an  "  irreparable  injury" 
is  one  which  cannot  be  repaired  by  any  means  accessible 
to  individual  parties  or  by  invoking  the  aid  of  others. 
In  its  technical  sense,  as  used  in  connection  with  the 
question  of  granting  or  withholding  preventive  equitable 
aid,  an  injury  is  said  to  be  "  irreparable"  either  because  no 
legal  remedy  furnishes  full  compensation  or  adequate 
redress,  owing  to  the  inherent  ineffectiveness  of  such  legal 
remedy,  or  because  owing  to  the  delay  incident  to  the 
prosecution  of  an  action  at  law  to  final  judgment  and 
obtaining  service  therein,  such  judgment  and  process 
would  prove  fruitless  of  beneficial  results.'-^  By  the  term 
"  it  is  not  meant  that  there  must  be  no  physical  possibility 
of  repairing  the  injury  ;  all  that  is  meant  is  that  the 
injury  be  a  serious  one,  or  at  least  a  material  one,  and 
not  adequately  reparable  by  damages  at  law  ;^  and  by  the 
term  "  inadequacy  of  the  remedy  by  damages  "  is  meant 
that  the  damages  obtainable  at  law  are  not  such  a  com- 
pensation as  will,  in  effect,  though  not  in  specie,  place 
the  parties  in  the  position  in  which  they  formerly  stood.* 
The  fact  that  the  amount  of  damage  cannot  be  accurately 
ascertained  may  constitute  irreparable  damage.^  It  is  no 
objection  to  the  exercise  of  jurisdiction  by  Injunction  that 
a  man  may  have  a  legal  remedy.     The  question  in  all  cases 

*  Kerr,  Inj.,  14,  citing  (7Mrfdonv.  Lancashire  Railway  Co.   v.    Hat- 

Morley,  7  Ha.,  206  ;  Righy  v.  Great  tersley,  8   Ha.,   90  ;    Atty.-Gen.  v. 

Western  Railway  Company,  2  Ph.,  Shejjield  Gas.   Co.,  3  D.  M.  &  G., 

50  ;  Elmhirst  v.  Spencer,  2  Mac.  &  304,  320  ;  Bloxani  v.  Metropolitan 

G.,  50  ;  Child  v.  Douglas,  5  D.  M.  Railway,  3  Ch.,  354. 

&  G.,  741 ;  Dyke  v.  Taylor,  3  D.  F.  *  Wood  v.  Sutchffe,  2  Sim.  N.  S., 

&  J.,  467  ;   Atty.-Gen.    v.  Sheffield  165.     This  statement  was  adopted 

Gas  Co.,  3  D.  M.  &  G.,  304  ;  John-  as  explanatory  of  the  term  "  ade- 

son  V.  Shrejosbury  and  Binning-  qnate  relief,"  in  s.  54,  cl.  (c),  of  the 

ham  Railway  Co.,  ib.,  931.  Specific  Relief  Act,  in  Ghanasham 

2  Spelling's  Extraordinary    Re-  Nilkant  Nadkarni  v.  Moroba  Ram- 

lief,  §  13.  Chandra  Pai,  I.    L.  R.,  18  Bom., 

^  Pinchin  v.  London  and  Black-  488  (1894). 

wall  Railway  Co.,  5  D.    M.  &   G.,  *  Cory  v.    Yarmouth  atid  Nor- 

860.     .See  Kerr,  Inj.,  14  ;  i2i/J0«  V.  loich  Railway   Co.,  3  Ha.,603;cf. 

Hohart,   3   M.    &   K.,    175  ;   East  Act  I  of  1877,  s.  54,  cl.  (h). 
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is  whether  the  remedy  at  hiw  is,  under  the  circumstances 
of  the  case,  full  and  complete."^ 

Damage  is,  however,  never  irreparable  where  compensa- 
tion affords  a  full  and  complete  remedy.^  Nor  will  an 
interlocutory  Injunction  be  granted  to  restrain  a  wrong 
which  is  a  mere  technical  invasion  of  the  plaintiff's  rights 
and  does  not  threaten  serious  injury.^  As  has  been  con- 
cisely said,  the  Court  will  not  grant  an  Injunction  unless 
real  injur)/  is  apprehended.*  At  the  same  time  the  damage 
apprehended  or  suffered  need  not  be  such  that  were  com- 
pensation given  it  would  be  for  a  large  amount.^  Nor  on  the 
other  hand  is  the  fact  that  the  plaintiff  would,  on  proof  of  his 
case,  be  entitled  to  heavy  damages  sufficient  ground  for  the 
issue  of  an  Injunction.  The  question  in  all  cases  is  whether 
the  remedy  by  Injunction  is  the  appropriate  remedy, 
a  question  which  again  depends  upon  another,  namely 
whether  damages  would  or  would  not  afford  adequate  relief. 
Anaiit.nnih  The  term  "irreparable  injury"   may,  in  particular  cases 

kintosh.  ' '  owing  to  circumstances  peculiar  to  this  country,  bear  a 
wider  meaning  than  would  be  attached  to  it  by  an  English 
Court.  So  where  M  obtained  a  decree  against  B  and  others 
(Hindus),  on  a  title  of  purchase  from  them,  for  possession 
of  an  undivided  moiety  of  a  dwelling-house  to  the  remain- 
ing moiety  of  which  C  (a  Hindu)  alleged  he  was  jointly 
entitled,  and  that  he  and  his  family  were  in  possession;  on 
M's  proceeding  to  obtain  execution  of  his  decree,  C  brought 
a  suit,  alleging  that  M  had  obtained   no  title  under  his 

'  Spelling^or;c(7.,  quoting  Joyce's  do  not  wish  to  encourage  applica- 

Inj.     iSee  as  to  the  last  sentence  in  tions   to  the    Court  upon  trivial 

text :  Lumley  v.  Wagner,  1  D.  M.  matters,  on  the  other  hand,   I  am 

&  G.,  616.  far  from  holding  out  the  notion 

2  Kerrison  v.  Sparroio,  19  Ves.,  that  anything  like  large  or  heavy 

449;  Garstin  v.    Asplin,\   Mad.,  damages  must  be    recovered   be- 

151 ;  Cuddonv.  Morle.y,  7  Ha.,  206.  fore  the  plaintiff  can  be  assisted," 

^  Spelling  op.  cit.,  §  19.  per  Sir  W.  Page  Wood,  V.  C.  ;  and 

'♦  Columbus  v.  Storey,  .33  Ind.,  195  see  Campbell  v.  Scott,  11  Sim.,  39  ; 

(Amer.),citedinHilliard,  Inj.,§14.  Goldsmid  v.  Tunbridge  Wells  Im 

*  Lingwood  v,  Stoiomarket  Com-  provevient  Commissioner's,  L.  R., 

2mny,  L.  R.,  1  Eq.,  79.  "  Whilst  I  1  Eq.,  169  ;  Hilliard,  Inj.,  18,  19. 
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purchase  and  praying  for  partition  of  the  property.  On 
an  application  for  an  interim  Injunction  to  restrain  M 
from  executing  his  decree  pending  the  partition  suit,  the 
Court  granted  the  application  and  observed  as  follows  : — 
"  Now  I  ought  not  to  grant  an  interim  injunction,  if  the 
mischief  against  which  it  is  directed  is  capable  of  being 
compensated  for  by  a  money-payment  or  if  it  is  not  of 
such  a  kind  as  will  cause  the  plaintiff  irreparable  damage, 
supposing  that  he  has  the  right  which  he  seeks  to  enforce 
in  his  suit.  I  here  advisedly  have  recourse  to  the 
principle  of  '  irreparable  injury,'  although  I  am  perhaps 
giving  to  it  a  somewhat  wider  application  than  would  be 
accorded  to  it  in  the  English  Courts  of  Equity  on  a 
motion  of  this  kind,  because  I  think  that,  under  the  cir- 
cumstances of  native  society  in  this  country,  there  may  be 
such  a  thing  as  a  trespass  which  works  a  truly  irrepara- 
ble injury,  although  it  does  not  effect  a  lasting  alteration 
of  the  subject  of  enjoyment,  and  is  such  as  in  England 
might  be  capable  of  being  compensated  for  in  pecuniary 
damages.  If  in  this  case  the  question  concerned  simply 
possession,  without  more,  of  ordinary  immoveable  pro- 
perty other  than  a  family  dwelling-house,  I  see  no  reason 
why  the  plaintiff  should  not  wait,  until  he  had  made  out 
his  title,  and  be  then  content  with  the  compensation 
which  would  be  afforded  him  in  respect  of  the  defendant's 
misdoing,  in  the  shape  of  pecuniary  damages.  But  here 
M  is  seeking  to  obtain  possession  of  an  undivided  moiety 
of  a  dwelling-house,  a  portion  of  the  other  moiety  of  which 
is  admittedly  in  the  rightful  enjoyment  of  the  plaintiff 
and  his  family  ;  and  certainly  the  plaintiff  is  in  this 
position  that  he  is  entitled  at  any  time  to  say  that  he  will 
have  his  share  divided  off  from  the  rest,  and  that  he  will 
not  live  in  the  house  jointly  with  any  given  person  who 
may  be  entitled  to  another  share  in  it.  He  has  exercised 
this  right  as  against  M  by  saying  that  he  will  not  live  in 
the  house  jointly  with  M,  and  asking  for  a  partition.     Of 
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course  if  the  parties  who  are  jointly  entitled  to  property 
cannot  come  to  an  amicable  arrangement  for  a  partition, 
some  interval  of  time  must  elapse  before  a  binding 
partition  can  be  effected  between  them  in  the  ordinary 
course  of  law.  If  the  parties  are  already  in  joint 
possession,  that  joint  possession  will  generally  continue 
during  this  interval.  But  when  one  of  the  parties,  as 
in  this  case,  is  a  newcomer,  a  difficulty  no  doubt  occurs. 
Assuming  that  M  has  a  good  title  to  the  moiety  of  which 
he  is  seeking  to  get  possession,  inasmuch  as  an  interval 
must  elapse  before  a  partition  can  be  effected,  the  question 
before  me  becomes  at  any  rate  narrowed  to  this  :  Is  M 
entitled  during  that  interval  to  force  himself  into  the 
family  society  of  the  plaintiff,  and  to  make  himself,  so  far 
as  it  is  practically  possible,  a  member  of  the  plaintiff's 
joint  family  in  the  occupation  of  the  dwelling-house  ? 
It  appears  to  me  clearly  that  he  is  not.  I  think  that  a 
forced  joint  occupation  in  this  fashion  of  an  undivided 
dwelling-house  by  an  intruder,  even  though  he  be  an 
owner,  against  the  will  of  the  resident  Hindu  co-parcener, 
amounts  to  a  proprietary  injury  which  the  latter  is  not  in 
equity  called  upon  to  sustain,  and  for  which  pecuniary 
damages  would  not  be  compensation.  Money  alone  will 
not  in  any  degree  set  the  matter  right,  and  therefore  the 
injury  is  in  its  character  irreparable  ;  also,  there  can  be 
no  doubt,  I  think,  that  it  is  substantial  enough  to  justify 
the  interference  of  this  Court."  ^ 

The  Specific  Relief  Act  enacts  the  same  rules  as  those 
in  force  in  England,  and  in  applying  those  rules  the  Courts 
in  India  should  be  guided  by  the  decisions  of  the  Court  of 
Chancery  which  are  the  source  from  wliich  these  rules  have 
been  drawn.^     In  the  case  of  obligations  not  arising  from 

»  Anantnath  Dey  v.  Mackintosh,  I.  L.  R.,   8  Bora.,  67  (1883).     The 

6  B.  L.  R.,  571,  572,  573  (1871),  per  limitation  of  the  power  to  grant 

Phear,  J.  Injunctions  created  by  s.  54  of  the 

^  The  Land  Mortgage  Bank  of  Specific    Relief    Act    is  identical 

India   v.    Akmedhhoy   Habibbhoy,  with   the   conditions   upon   which 
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Ill 


contract  the  Court  may  grant  an  Injunction  in  cases  where 
the  defendant  is  trustee  of  the  property  for  the  plaintiff, 
even  though  compensation  in  money  would  afford  adequate 
relief  ;^  and  similarly  where  the  Injunction  is  necessary  to 
prevent  a  multiplicity  of  judicial  proceedings.'^  And  an 
Injunction  may  be  granted  in  cases  (a)  where  there  exists 
no  standard  for  ascertaining  the  actual  damage  caused  or 
likely  to  be  caused  ;^  (6)  where  pecuniary  compensation 
would  not  afford  adequate  relief;*  and  (c)  where  it  is 
probable  that  pecuniary  compensation  cannot  be  got  for 
the  invasion  or  threatened  invasion  of  the  plaintiff's  right 
to  or  enjoyment  of  property.^ 


the  Court  of  Equity  in  England 
has  always  asserted  its  jurisdic- 
tion :  Dhunjibhoy  Coioasji  Umrigar 
V.  Lisboa,  I.  L.  R.,  13  Bom.,  259, 
260  (1888).  See  Shadi  v.  Anup 
Singh,  I.  L.  R.,  12  AIL,  436,  438, 
439  (1889). 

»  Act  I  of  1877,  s.  54,  cl.  (a).  See 
111.  (/)  to  s.  54  and  the  Illustration 
to  cl.  (a)  of  s.  12,  ib. 

3  lb.,  cl.  (e).  See  Ills,  (p)  and  (q) ; 
The  Land  Mortgage  Bank  of  India 
V.  Ahmedbhoy  Habihbhoy,  I.  L.  R., 
8  Bom.,  91  (1883)  [this  clause 
embraces  as  well  repeated  suits  by 
the  same  plaintiffs  as  a  series  by 
different  plaintiffs] ;  Ram  Chand 
Dutt  V.  Watson  cfc  Co.,  I.  L.  R.,  15 
Cal.,  220  (1887);  Moran  v.  River 
Steam  Navigation  Company ,  14  B. 
L.  R.,  359  (1875). 

8  Act  I  of  1877,  s.  54,  cl.  (b);  The 
Land  Mortgage  Bank  of  India  v. 
Ahynedbhoy  Habibbhoy,  I.  L.  R., 
8  Bom.,  67,  72  (19i%o),  Ramanadhan 
V.  Zamindar  of  Ramnad,  I.  L.  R., 
16  Mad.,  409,  410  (1893)  ;  Ghana- 
sham  Nilkant  Nadkarni  v.  Moro- 
ba  Ramchandra  Pai,  I.  L.  R.,  18 
Bom.,  489  (1894),  See  Illustration 
to  cl.  (6)  of  s.  12,  Act  I  of  1877. 


*  Act  I  of  1877,  s.  54,  cl.  (c) ; 
Ponnusamni  Tevar  v.  The  Collector 
of  Madura,  5  Ma,d.  U.  C.  R.,  24, 
25  (1869)  ;  Ramanadhan  v.  Zamin- 
dar of  Ramnad,  I.  L.  R.,  16  Mad., 
409  (1893);  The  Land  Mortgage 
Bank  of  India  v.  Ahmedbhoy 
Habibbhoy,  I.  L.  R.,  8  Bora.,  67 
(1883) ;  Nandkishor  Balgovan  v. 
Bhagubhai  Pranvalabhdas,  I.  L. 
R.,  8  Bom.,  95,  97  (1883);  JamwacZa* 
Shankarlal  v.  Atmaram  Harjivan, 
I.  L.  R.,  2  Bom.,  1.33  (1877)  ;  O.  I. 
P.  Railway  v.  Noioroji  Pestanji, 
I.  L.  R.,  10  Bom.,  390  (1885) ; 
Ranchod  Jamnadas  v.  Lallii  Hari- 
bhai,  10  Bora.  H.  C.  R.,  95,  97 
(1873) ;  Dhunjibhoy  Cowafrjl  Umri- 
gar V.  Lisboa,  I.  L.  R.,  13  Bom., 
259,  260  (1888)  ;  Kalidas  Jivram  v. 
Gor  Parjaram  Hirji,  I.  L.  R.,  15 
Bom.,  309,  310  (1890) ;  Ghanasham 
Nilkant  Nadkarni  v.  Moroba 
Ramchandra  Pai,  I.  L.  R.,  18 
Bora.,  488  (1894)  ;  Kadarbhai  v. 
Rahimbhai,  I.  L.  R.,  13  Bom.,  674 
(1889).  See  Illustrations  to  cl.  (c), 
s.  12,  Act  I  of  1877. 

»  Act  I  of  1877,  s.  54,  cl.  (d) ;  see 
ib.,  s.  12,  cl.  (d),  and  Illustration 
thereto. 
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Clause  (a)  has  rather  application  to  such  cases  as  are 
referred  to  in  the  Illustrations  (h)  and  (i)  to  section  54  of 
the  Specific  Relief  Act  where  there  is  no  possible  standard 
with  reference  to  which  the  contemplated  injury  can  be 
compensated  than  for  example  to  a  case  of  injury  to  pro- 
perty like  a  house  occupied  by  its  owner  in  danger  of 
being  deprived  of  its  ancient  light.'  Even  if  it  be  difficult 
to  suppose  that  pecuniary  damages  would  not  afford 
adequate  relief,  it  must  be  shown  that  there  is  some 
standard  for  ascertaining  them.^ 

By  the  term  "  adequate  relief  "  in  clause  (b)  is  probably 
meant  such  a  compensation  as  would,  though  not  in  specie, 
in  effect  place  the  plaintiffs  in  the  same  position  in  which 
they  stood  before.^  It  has  been  said  that  damages  are  a 
sufficient  remedy  where  the  injury  is  not  so  serious  that  the 
property  might  not  still  remain  the  plaintiffs'  and  be  as 
substantially  useful  to  him  as  before.* 

Clause  (c)  probably  refers  to  cases  where  the  defendant 
has  become  insolvent  and  the  like.  The  Specific  Relief 
Act  contains  a  similar  provision  with  reference  to  specific 
performance  and  gives  the  following  as  an  illustration 
thereto.  A  transfers  without  endorsement  but  for  valuable 
consideration  a  promissory  note  to  B.  A  becomes  insol- 
vent, and  G  is  appointed  his  assignee.  B  may  compel  C  to 
endorse  the  note,  for  C  has  succeeded  to  A's  liabilities  and 
a  decree  for  pecuniary  compensation  would  be  fruitless.^ 

When  the  obligation  arises  from  contract  the  Court  is 
required  to  guide  itself  by  the  rules  and  pro\dsions  con- 


*  Ghanasham  Nilkant  Nadkarni  Wood  v.  Sutcliffe,  21  L.  J.  Ch.,  255. 
V.  Moroha  Ramchandra  Pai,  I.  L.  ■*  Dhunjibhoy  Cowasji  Umrigar 
R.,  18  Bora.,  489  (1894).  v.  Lisboa,  I.   L.  R.,  13  Bom.,  261, 

*  The  Land  Mortgcuje  Bank  of  262  (1888) ;  Kadarbhai  v.  Bahim- 
India  v.  Ahmedbhoy  Habibbhoy,  bhai,  ib.,  674  (1889),  following  Hoi- 
I.  L.  R.,  8  Bom.,  48  (1883).  land  v.   Worley,  L.  R.,  26  Ch.  D., 

*  Ghanasham  Nilkant  Nadkarni  578,  585. 

V.  Moroba  Ramchandra  Pai,  I.  L.  *  Act  I  of  1877,  .s.  12,  cl.  ((/),  and 

R.,  18  Bom.,   488  (1894),  following  Illustration  thereto. 


INJUNCTIONS    GENERALLY.  113 

taiued  in  Chapter  II  of  the  Specific  Relief  Act  relating 
to  specific  performance.'  According  to  those  rules  specific 
performance  may  be  enforced  when  the  act  agreed  to  be 
done  is  in  the  performance  wholly  or  partly  of  a  trust  ;  * 
and  also  in  cases  where  (a)  there  exists  no  standard  for 
ascertaining  the  actual  damage  caused  by  the  non-perform- 
ance of  the  act  agreed  to  be  done  ;  ^  (6)  the  act  agreed  to 
be  done  is  such  that  pecuniary  compensation  for  its  non- 
performance would  not  afford  adequate  relief  ;  there 
being  a  rebuttable  presumption  that  the  breach  of  a  con- 
tract to  transfer  immoveable  property  cannot  be  adequately 
relieved  by  a  compensation  in  money  and  that  the  breach 
of  a  contract  to  transfer  moveable  property  can  be  thus 
relieved  ;  ■*  and  (c)  when  it  is  i)robable  that  pecuniary  com- 
pensation cannot  be  got  for  the  non-performance  of  the 
act  agreed  to  be  done.^  The  same  considerations  there- 
fore which  would  prevent  the  Oourt  from  giving  a  plaintiff 
a  decree  for  specific  performance  will  prevent  it  from 
granting  an  Injunction.^ 

An  Injunction  cannot  be  granted  when  the  conduct  of  (i^)  His  con- 

1         ,  ,.  .  ,     duct  must  be 

the  applicant  or  his  agents  has  been  such  as  to  disentitle  such  as  not  to 

him  to  the  assistance  of  the  Court  by  way  of  Injunction.'^  to^assistance. 

»  Act  I  of  1877,  s.  54.  An  injunc-  "  Act  I  of  1877,  s.  12,  cl.  (c),  and 

tion  cannot  be  granted  to  pi'event  Explanation.     See  Illustration  to 

tbe  breach  of   a  contract,  the  per-  cl.    (c).     So  where    the    right    in 

formance   of  which   would  not  be  question  was  an   interest  in  ira- 

specifically  enforced  ;  ib.,  s.  56,  cl.  moveable  property  an  injunction 

(/) ;  but  as  to  injunctions  to  per-  was  granted  :   Rumanadhan  v.  Za- 

forra   negative  agreements,  see  s.  inindar  of  Ramnad,   I.  L.  R.,   16 

57,  ib.,  which  forms  a  proviso  to  s.  Mad.,  409  (1893). 

56,  cl.  (/).     Madras  Railway  Com-  *  lb.,    cl.  (d).     See  Illustration 

lyany  v.   Rust,   I.  L.  R.,  14  Mad.,  thereto  cited,  nw^^,  p.  ll-_', 

18,  22  (1890).  *  Callianji    Harjivan    v.    Narsi 

2  lb.,  s.  12,  cl.  (a).  See  lUustra-  Tricum,   I.   L.  R.,   19  Bom.,   768 

tion  thereto,    which    is    repealed  (1895). 

wherever  the  Indian  Trusts    Act  '  Act   I  of  1S77,   s.  56,   cl.    (j)  -. 

is  in  force.     Sec  Act  II   of  18S2,  Noyna   Misser  v.   Rupikun,  I.  L. 

ss.  1,  2.  R.,  9  Cal.,   609,  611   (1882).     This 

8  lb.,  s.  12,  cl.  (6).    See  lUustra-  provision  is  an   application  of  the 

tion  thereto.  equitable     maxim  :       "  He    who 

\V,  IR  8 
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The  conduct  of  the  party  who  seeks  the  aid  of  the  Court 
must  be  (a)  fair  and  honest,  (b)  and  in  particular  there 
must  be  no  acquiescence,  (c)  or  delay.  For  the  jurisdic- 
tion of  the  Court  to  interfere  by  way  of  interlocutory 
Injunction  in  support  of  a  legal  title  being  purely  equit- 
able, it  is  governed  upon  strict  equitable  principles.  The 
Court  where  its  summary  interference  is  invoked  always 
looks  to  the  conduct  of  the  party  who  makes  the  applica- 
tion, and  will  refuse  to  interfere,  even  in  cases  where  it 
acknowledges  a  right,  unless  his  conduct  in  the  matter 
is  free  from  blame. ^ 
(a)  It  shoiiia  In  accordance  with  a  favourite  maxim  of  equity  juris- 
ho/^sT  ^"  '  prudence  that  he  who  applies  for  equity  must  also  have  done 
it,  a  party  applying  for  an  Injunction  must  come  into  Court 
with  clean  hands  and  a  clear  conscience.  As  the  relief 
is  of  a  purely  equitable  character,  the  plaintiff  must  come 
within  the  equitable  conditions  generally  imposed  upon 
parties  asking  equitable  relief.  The  party  seeking  relief 
must  not  be  himself  at  fault.^  The  applicant  must  satis- 
fy the  Court  that  his  own  acts  and  dealings  in  the  matter 
have  been  fair  and  honest'^  and  free  from  any  taint  of 
fraud  or  illegality  ;  *  that  he  has  not  put  himself  in  the 
wrong  ;^  or  brought  about  the  state  of  things  of  which  he 
complains  ;  and  that  he  has  not  dealt  in  an  unfair  or 
inequitable  manner  in  his  dealings  with  his  opponent  or 
third  parties.^ 

seeks    equity    must    do    equity:"  111.     (6),     which    is     taken    from 

"  He  who  comes  into  equity  must  Morrjan  v.  McAdam,  36  L.  J.,  Ch., 

come  with  clean  hands."    The  il-  228 ;  Nelson,  Specific  Relief  Act, 

lustrations  to  s.  56  of  the  Specific  296. 

Relief  Act  are  illustrations  of  this  "  So  a  plaintiff  will  not  get  relief 

clause.  if  the  covenant  which  he  seeks  to 

*  Kerr,  Inj.,17,18 ;  and  see  Beach,  enforce   is  tainted  with  illegality  : 

Inj.,§§  14—16;  Spelling  op.cit.,%2Q.  Davies  v.  Makuna,  29  Ch.  D.,  596. 

a  Beach,  Inj.,  §  14  ;  Spelling  op.  »  See  Act  I  of  1877,  s.  56,  111.  (a), 

ci^.,§26.  which  is  founded  on  Littlewoodw 

»    See  Act  I   of  1877,   s.  56,  111.  Caldipell,  11  Price,  97  ;  Nelson  op. 

(c),   which    is  taken    from    Perry  cit.,  296. 

V.     Truefitty    6    Beav.,    76;    and  *  Kerr,  Inj.,  16,  e<  ?'j(  coso*. 
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The  Court  will  not  interfere  when  owing  to  misrepre- 
sentation there  is  any  lack  of  truth  in  the  plaintiffs  case.^ 
An  Injunction  will  be  withheld  when  apparently  sought 
for  the  purpose  of  obtaining  an  undue  advantage  ;  when 
in  the  opinion  of  the  Court  it  would  be  used  for  the  pur- 
pose of  creating  mischief  ;  or  when  it  would  give  the 
complainant  the  means  of  coercing  a  compromise.*  So 
again  it  is  not  sufficient  in  all  cases  for  the  plaintiff  to  say 
that  he  is  ready  and  willing  to  pay  whatever  is  due.  He 
must  first  pay  what  is  conceded  to  be  due  or  what  can  be 
seen  to  be  due  on  the  face  of  the  pleadings  or  affidavits.^ 
Nor  can  a  plaintiff  have  relief  upon  an  agreement  unless 
it  appears  that  he  has  actually  carried  out,  so  far  as  in 
him  lies,  his  own  part  thereof.* 

In  accordance,  however,  with  the  rule  that  a  Court  of 
Equity  having  acquired  jurisdiction  for  one  purpose  will 
entertain  it  for  all  purposes,  it  may,  where  it  has  acquired 
jurisdiction  of  a  whole  tract  of  land,  afford  injunctive 
relief  as  to  a  part  thereof,  as  to  which,  if  it  were  alone, 
the  relief  might  be  refused  by  reason  of  the  manner  in 
which  the  plaintiff   acquired  it.^ 

An   Injunction  cannot  be   granted  to  prevent    a    con-  (6)  and  in 
tinning    breach  in  which  the  applicant  has   acquiesced,^  thei-e  must  be 
nor  where  the  conduct  of    the   applicant    or   his   agents  "encg^"^®^" 
has  been  such  as  to  disentitle  him  to  the  assistance  of  the 

•  Joseph  V.  Macoiosky  (1892),  96  567,  616  (Amer.)  cited,  ib.  So, 
CaL,  518  (Amer.)  cited  in  Beach,  for  example,  it  was  held  that  a 
Inj.,  §  14  [in  this  case  the  plaintiff  person  seeking  to  prevent  the 
was  denied  an  injunction  because  enforcement  of  an  usurious  con- 
he  had  represented  the  razors  in  tractniustshow  that  he  has  paid  or 
question  to  be  manufactured  in  tendered  the  amount  justly  due,  i6. 
Sheffield,  when  in  fact  he  did  not  *  Da  Mattos  v.  Gibson,  4  D.  &  J., 
know  where,  nor  by  whom,  they  276;  Fetov,  Brighton,  Uckfield  and 
were  manufactured.  See  Act  I  of  Tunbridge  Railway  Co. ,  1  H.  &  M. . 
1877,  s.  56,  Ills.  (6)  and  (c-)].  468  ;  Fechter  v.    Montgomery,    .33 

2  Ney  Manufacturing  Company  Beav. ,  22  ;  Teleg7-a]>h  Despatch,<i'C., 
V.  Superior  Drill  Company  (1893),  Co.  v.  McLean,  8  Ch.,  658. 

58  Fed.,  152  (Amer.)  cited,  ib.,  §  16.  *  Beach,  Inj.,  §  14. 

3  Slate  Railroad  Cases,  92  U.  S.,  »  Act  I  of  1877,  s.  56,  cl.  [h). 
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Court.  One  way  in  which  an  ap})licant  may  so  disentitle 
himself  is  if  he  has  stood  by  for  a  considerable  time  and 
allowed  the  person  against  whom  he  applies  to  proceed 
with  the  action  he  has  taken  and  lay  out  money  and  labour 
without  objection,  and  only  applies  to  the  Court  after 
allowing  all  this  to  go  on  for  some  time.* 

Parties  who  have  acquiesced  and  by  their  conduct  en- 
couraged others  to  alter  their  condition  cannot  call  upon 
the  Court  for  its  summary  interference  ;  and  this  princi- 
ple applies  with  peculiar  force  when  the  property  on  which 
monies  have  been  expended  is  mineral  property  or  the 
like,  or  if  the  act  complained  of  is  caused  by  a  public 
company  in  the  execution  and  construction  of  their 
works.^  If  a  man  by  words  or  by  conduct  has  intimated 
that  he  consents  to  an  act  which  has  been  done,  and  that 
he  will  offer  no  opposition  to  it,  although  it  could  not 
have  been  lawfully  done  without  his  consent,  and  he  thereby 
induced  others  to  do  that  from  which  they  might  otherwise 
have  abstained,  he  cannot  question  the  legality  of  the  act  he 
had  so  sanctioned  to  the  prejudice  of  those  who  have  so 
given  credit  to  his  words,  or  to  the  fair  inference  to  be 
drawn  from  his  conduct.  If  a  party  has  an  interest  to 
prevent  an  act  being  done  and  acquiesces  in  it  so  as  to 
induce  a  reasonable  belief  that  he  consents  to  it,  and  the 
position  of  others  is  altered  by  their  giving  credit  to  his 
sincerity,  he  has  no  more  right  to  challenge  the  act  to 
their  prejudice  than  he  would  have,  had  it  been  done  by  his 
previous  license.^ 

Acquiescence  or  forbearance  therefore  may,  in  the  absence 
of  explanatory  circumstances,  be  an  impediment  to  the 
assertion  of  a  right  ;*  as  where  the  defendants  can  say  that 

*  Noyna  Misser  v.  Ilupikun,  I.  Cairncross  \\  Larimer,  3 Mac^.H. 

L.  R.,  9  Cal.,  6()9,  611  (1S82).  L.  Cas.,  829. 

®  Kerr,  Inj.,  16;  Hilliard,  Inj.,  "*  Janinadasy.  Afmaram,I.lj.'R., 

§  34  ;  Beach,  Inj.,  §  42.  2  Bora,  at  p.  137  (1877),  where  the 

«  Utia  Berjum  v.  Imam-vd-clin,  I.  cii-cumstances     which     constitute 

L.  R.,  1  AIL,  82,  85  (1S75),  citing  delay  and  acquieecence   are    dis- 
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they  had  been  induced  to  do  anything  by  an  idea  of  the 
plaintiff's  assent  caused  by  his  own  acts  or  omissions.^ 
It  is  clear  that  there  must  be  an  injury  to  acquiesce  in  ;^ 
and  that  there  can  be  no  acquiescence  if  the  party  against 
whom  it  is  alleged  was  not  aware  that  his  rights  had  been 
violated  ;^  or  permitted  an  act  to  take  place  in  error  and 
in  ignorance  of  the  consequences.*  Acquiescence  imports 
full  knowledge.^  Parties  cannot  be  said  to  acquiesce 
in  the  claims  of  others  unless  they  are  fully  cognisant  of 
their  right  to  dispute  them.^  Relief  will  not  be  denied 
to  a  person  on  the  ground  of  acquiescence  in  what  he  was 
led  to  consider  a  mere  temporary  violation  of  his  right  ;''' 
nor  does  the  acquiescence  in  a  state  of  things  which  pro- 
duces little  injury  warrant  the  subsequent  extension  of 
them  to  an  extent  productive  of  serious  damage.^  The 
acquiescence  may  be  of  one  of  several  co-plaintiffs  ;  ^  a 
corporation  or  company  ;'°  or  of  an  agent;''  and  the 
conduct  and  dealings  of  a  man  with  others  than  the 
party  with  whom  the  contest  exists  may  constitute  a  case 
of  acquiescence.'^  It  has  been  said  that  where  the 
plaintiff  has  protested  against  his  rights  being  interfered 
with  there  is  no  acquiescence. '^  But  a  mere  protest  is 
not  in  general   sufficient   to  exclude  the   consequences  of 

cussed    [and    see  Land  Mortgage  '    Marker    v.  Marker,    7    Ha., 

Bank  v.  Ahmedbhoij,  I.   L.   R.,  8  16. 

Bom.  at  pp.  53,  84  (1883)].  '  Kerr,  Inj.,  19,  et  ibi  casas. 

1  jfj^  8  lb.,  Bankart  v.  Houghton,  27 

2  Haines  v.  Taylor,  2  Ph.,  209.  Beav.,  430. 

8  Weldon  v.  Dicks,W  Ch.  D.,  247.  *  3Iarker  v.  Marker,  9   Ha.,  15. 

*  Bankart  v.  Houghfon,27Beav.,  '"  Laird  v.  Birkenhead  Railway 

425,  431 ;  Johnson  v.   Wyatt,  2  D.  C'o.,    John,    500  ;    Hill    v.    South 

J.  &  S.,18:    if  both  parties  are  Staffords?iire  Raihoay  Co.,  11  Jur. 

equally  ignorant   the  one  is  not  N.  S.,  19i-. 

to    suffer    more   than   the   other;  "  Alt.-Gen.    v.    Briggs,    1   Jur. 

Greenhalgh  v.  Maiichester  and  Bir-  N.  S.,  1084  ;  Miles  v.  Tobin.  16  W. 

mingham  Raihvay,  3  M.  &  C,  784,  B..,  465. 

791 ;  Bankart  v.  Houghton,  supra.  *^  Kerr,  Inj.,  18,  et  ibi  casas. 

»  aoimlnarain    Mozoomdar     v.  '^  Jamnndas  Shanknrlal^  v.    At- 

Mnddomutty   Guptu,  14  B.  L.  B.,  marar.i  Hurjivan,l.l^.^.r2Boxa., 

35  (1874).  137  (1877). 
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laches  or  acquiescence.^  If  bare  acquiescence  is  a  valid 
defence,  it  must  be  an  acquiescence  while  the  act 
acquiesced  in  is  in  progress,  and  not  after  it  has  been 
completed.  If  a  person  having  a  right  and  seeing 
another  person  about  to  commit,  or  in  the  course  of  com- 
mitting, an  act  infringing  upon  that  right,  stands  by  in 
such  a  manner  as  really  to  induce  the  person  committing 
the  act,  and  who  might  have  otherwise  abstained  from 
it,  to  believe  that  he  assents  to  its  being  committed,  he 
cannot  afterwards  be  heard  to  complain  of  the  act.  Mere 
submission  to  an  act  when  it  is  once  completed  without 
any  knowledge  or  assent  upon  the  part  of  the  person 
whose  right  is  infringed  upon  is  only  a  submission  to 
an  injury,  and  it  cannot  take  away  the  right  infringed 
upon  when  such  submission  is  for  any  time  short  of  the 
period  of  limitation.^  The  acquiescence  must  be  such  as 
proves  plaintiff's  assent  to  the  acts  complained  of  and 
to  the  injuries  which  may  reasonably  be  anticipated  to 
flow  from  such  acts.^  In  all  cases  in  order  to  justify  the 
application  of  the  principle,  it  must  clearly  appear  that 
the  party  against  whom  acquiescence  is  alleged  should  have 
full  k'iiowled(je  of  his  rights,  and  should  by  his  conduct 
have  encouraged  the  other  party  to  alter  his  condition,  and 
that  the  latter  should  have  acted  upon  the  faith  of  the 
encouragement  so  held  out.* 


'  Kerr,  Inj.,  18,  et  ibi  casus  ;   if  cd  in  Kunhammed  v.  Narayanan 

money  is  expended  after  full  and  Mussad,  I.  L.  R.,  12  Mad.,  320,322, 

distinct  notice   of  objection  and  324    (1888) ;    Onkaraim    v.   Siibaji 

of    steps  about  to   be  taken,  the  Panduramj,  I.  L.  R.,  15  Bom.,  73 

consequences  of   acquiescence  are  (1890) ;  Shaik  Husain  v.   Govard- 

excluded.  nandas  Parmanandas,   I.   L.  R., 

*  \h.,  Kunhammedv. Narayanan  20  Bom.,  6  (1895)];  Bankart  v. 
Mussad,  I.  L.  R,,  12  Mad.,  322,  Tennant,  10  Eq.,14G;  Greenhalgh 
323(1888)  citing  De  Busschex.  Alt,  \.  Manchester  and  Birtningham 
L    R.,  8  Ch.  D.,  286.  Railway  Co.,  3  M.  &  C,  791  ;  Mar- 

'  High  Inj.,  §  10.  ker  v.  Marker,  9  Ha.,  16  ;  Russell 

*  Kerr,  Inj..  17,  citing  Ramsden  v.  Watts,  25  Ch.  D.,  576  ;  Proctor 
V.  Dyson,lY,.  &  I.,  App.,  129 [follow-  v.  Bennis,  36  Ch.  D.,  710. 
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If  acquiescence  be  pleaded  as  a  defence,  an  issue  to  that 
etfoct  should  be  raised.  For,  if  the  point  be  taken,  evidence 
may  be  given  to  disprove  it.  If  a  plaintiff  is  prima  facie 
entitled  to  the  rights  claimed,  it  is  for  the  defendant  to 
raise  the  defence  that  the  right  has  been  lost  by  acquies- 
cence; and  if  no  such  objection  be  taken  in  the  Court 
of  first  instance,  it  will  not  be  entertained  by  the  Coui't 
of  Appeal.^  Furthei",  the  onus  of  proof  on  any  question 
of  acquiescence  as  either  destroying  or  limiting  the  plain- 
tiff's rights  lies  upon  the  defendant  who  must  satisfy  the 
Court  that  the  plaintiff  or  his  agent  have  delayed  un- 
reasonably to  assert  the  right  claimed  or  have  expressly 
or  tacitly  assented  to  what  has  been  done  by  the  defend- 
ant.^ And  to  make  a  case  of  acquiescence  the  evidence 
must  be  clear  and  unequivocal.^  An  amount  of  acquies- 
cence less  than  that  which  would  be  a  bar  to  all  remedy 
may  induce  the  Court  to  award  damages  only  and  not  an  in- 
junction.* Though  a  man  may  by  his  acquiescence  preclude 
himself  not  only  from  coming  to  the  Court  for  an  Injunc- 
tion, but  from  obtaining  damages.^  Acquiescence  may  of 
course  be  satisfactorily  accounted  for  and  explained.^ 

Though  the  same  principles  apply  to  both  temporary 
and  perpetual  Injunctions,  yet  to  justify  the  Court  in 
refusing  to  give  a  perpetual  Injunction,  there  must  be  a 
stronger  case  of  acquiescence  than  is  sufficient  to  be  a 
bar  on  the  interlocutory  application,  for  the  dismissal  of   a 

»  Nandkishor  v.  Bhagubai,  I.  L.  Badrudin,  I.  L.  R.,  16  Bom.,  533, 
R.,  8  Bom.,  95,  98  (1883).  535  (1891). 

«  Benode    Coomaree    Dossee    v.  *  ^'^''V  "•  ^'"^'^'  ^^  ^-  ^V  ^-i"' 

Soudaminey   Dossee,  I.   L.  R.,  16  ^^  '  ^"^  see  Smith  v.  Smith,  L.  R., 

Cal.atp.259.  20  Eq.,  503. 

6  Joyce's  Inj.,  1264  ;  Kerr,  Inj., 

»  Kerr,  Inj.,  17  ;  Wavell  v.  Wat-  19^  ^^    ^^j    g^g^g  .   ^g  f^^  instance 

son,  W.  N.  (1866),  34i.  that  it  has  taken  place  upon  the 

*  Sayers  v.  Collyer,   28  Ch.  D.,  faith  of  a  representation  that  no 

103 ;   Ranchod  v.   Lallii,  10  Bom.  grievance  would  result  from  or  be 

H.    0.,    95,    97    (1873) ;    and    see  produced  by  the  act,  ih.  ;  Davies 

Nasarhhai  Ahmedbhai  v.  Munsfri  v.  Marshall,  10  C.  B.  N.  S.,  711. 
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suit  upon  the  ground  of  acquiescence  amounts  to  a 
decision  that  a  riglit  which  has  once  existed  is  absolutely 
and  for  ever  lost.^  *'  A  short  acquiescence  may  properly 
induce  the  Court  not  to  interfere  e,v  parte.  A  longer 
acquiescence  ma}',  under  the  circumstances,  throw  serious 
doubt  upon  the  right  of  the  plaintiff,  and  induce  the  Court 
not  to  interfere  by  interlocutory  order  even  when  applied 
for  on  notice.  But  when  acquiescence  is  used  as  an  ar- 
gument in  support  of  a  demurrer,  there  must,  to  make  it 
effective,  be  such  an  acquiescence  as  wholly  to  disentitle 
the  plaintiff'  to  any  relief.  It  must  be  assumed  that  the 
plaintiff  had  originally  a  right,  but  that  he  has  altogether 
deprived  himself  of  it  by  acquiescence."^ 
((•)  or  delaj^.  It  is  a  general  principle  that  parties  seeking  an  In- 
junction must  come  forward  speedily.^  "  Delay  defeats 
Equities.''''  But  the  only  bar  to  the  enforcement  of  a 
jmrely  legal  right  is  the  lapse  of  the  time  required  by  the 
statute  of  limitations  to  bar  the  remedy.*  Mere  laches 
short  of  the  period  prescribed  by  the  law  of  limitation  is 
no  bar  to  the  enforcement  of  a  right  absolutely  vested  in 
the  plaintiff  at  the  period  of  suit  ;^  and  the  doctrine  of 
laches  and  indirect  acquiescence  apply  only  to  cases  in 
which  they  can  be  regarded  as  a  positive  extinguishment 
of  right.  "When  they  go  merely  to  the  remedy  the  Courts 
have  no  power  arbitrarily  to  substitute  an  extinguishing 
prescription  different  from  that  determined  by  the  Legis- 

'  Kerr,  Inj.,  43,  44,  20  ;  see  Act  I  certain  consequences  to  a  particu- 

of  1877,  s,  56,  cl.  (h).  lar  possession  or  enjoyraent  for  a 

^  Gordon    v.    Cheltenham    Rail-  specified    term  that  result  is  not 

VHiy   Co.,  5  Beav.,   233,  2^^^  Lord  defeated  by  any  mere  assertion  of 

Langdale.  a  claim  without  the  alleged  liglit 

"  Joyce's  Doctrines,   35 ;   Isaac-  being  reduced  to  res  litigiosa  by 

son  V.  Thomjyson,  20  W.  R.  (Eng.),  proceedings  in  Court.     The  Land 

197  ;  41  L.  J.,  Ch.,  101.  Mortc/aye  Bank  of  India  v.  Ahmed- 

"*  Venkopadhyaya  v.  Kavari  Hen-  hhoy  Hahihhhoy,  I.  L.  K.,  8  Bom., 

gusu,  2  Mad.  H.  C.  R.,  36  (1S64) ;  84,  85  (1888). 

Seshamina  v.SubbarayadtijI.h.B..,  ^  Peddamathulaiy     v.       Timma 

IS  Mad.,  403  (1893),     So  converse-  Beddy,    2    Mad.    H.  C.    R.,  270, 

ly  where  the  positive  law  assigns  273. 
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lature.^  The  equitable  doctrine  of  laches  applies  to 
executory  interests,  but  in  the  case  of  interests  which  are 
executed  mere  laches  will  not  of  itself  disentitle  the  party 
to  relief  unless  such  party  by  standing  by  waive  or  aban- 
don any  right  which  he  may  possess,  and  which  therefore 
un  der  the  circumstances  he  is  not  entitled  to  enforce.^ 

It  has  been  held  by  the  Madras  High  Court  (though 
the  point  was  ohiter  dictuni)  that  the  equitable  doctrine 
of  laches  and  acquiescence  is  not  applicable  to  suits  for 
which  a  period  of  limitation  is  provided  by  the  Limitation 
Act,  and  that  lapse  of  time  as  a  defence  to  such  suits  can 
only  be  relied  upon  when  under  the  Act  it  has  become 
a  bar.^  Unlike  acquiescence,  delay  is  not  particularly 
mentioned  in  the  Specific  Relief  Act,  though  it  might 
possibly  be  held  to  be  included  within  the  terms  of 
section  56,  clause  (j). 

Sir  James  Fitzjames  Stephen  in  his  speech  upon  the 
Bill  which  became  the  Specific  Relief  Act  observed  that 
the  Indian  Legislature  did  not  intend  to  deal  with  the 
question  of  delay  in  seeking  specific  relief,  for  the  statute 
of    limitations   had,    unlike    the    English   law,  provided 


'  Peddamathnlatij      v.     Timma  '  Clarke  v.  Hart,  6  H.  L.  Cas., 

Reddy,  2  Mad.  H.  C.  R.  at  p.  275.  633  ;  6  D,    G,    M.    &   G.,  332  ;  19 

See  Jamnadas  Shankarlal  v.  Atma-  Beav.,  349. 

ram  Harjivan,  I.  L.  R.,  2  Bom.  at  ^  Ram  Rau  v.  Raja  iZaw,  2  Mad. 

p.  138  (1877)  ;  Tarruck  Ghunder  v.  H.  C.   R.,  114   (1864) ;  this  is   no 

Hurri  Shunker,   22    W.    R.,    267  doubt    so    with    regard  to  delay 

(1874)  ;    Sheikh     Ally    Hossein   v.  where  the  relief  is  not  discretion- 

Sheikh  Muzhur  Hossein,  4   C.  L.  ary.    See    Uda   Begam  v.   Imam- 

R.,  577   (1879);  Ramphal  Shahoo  uddin,  I.  L.  R.,  1  All.,  86(1875). 

V.  Misree  Lai,  24  W.  R.,  97  (1875).  So  delay  by  the  owner  in  bring- 

The  law  relating   to   laches  and  ing  a  suit    for    the    recovery    of 

limitation  are  of    course    distin-  land  is  not  in  itself  sufficient  to 

guishable.     Under  the  latter  law  create    an    equity    in   favour    of 

laches  even  for  the  whole  of  the  the    person    spending    money    on 

prescribed  period,  less  only  a  day,  the    land    so   as    to    deprive    the 

cannot  deprive  the  plaintiff  of  his  owner  of  his  strict  rights  :  Premji 

right  of  action  for  he  may  insti-  Jicun  Bhate  v.  Haji  Cassum  Juma 

tute  his  action  on  that  day.     See  Ahmed,  I.  L.  R.,    20    Bom.,    298 

Mad.  L.  J.,  Vol.  v.,  Pt.  X.,  p.  376.  (1895). 
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specific  poriods  of  limitation  for  these  reliefs.  But  the 
Courts  liave  not  felt  themselves  bound  by  these  observa- 
tions. The  Act  gives  the  Court  a  discretion  to  grant  or 
withhold  specific  relief,  even  when  circumstances  justif}'- 
ing  the  awarding  of  such  relief  exist.  Where  therefore 
relief  is  discretionary,  the  Court  would  be  justified  in 
refusing  relief  on  the  ground  of  laches,  even  though  the 
plaintiffs  suit  may  have  been  instituted  within  the 
period  allowed  by  the  law  of  limitation.^  The  right  rule 
in  these  matters  is  submitted  to  be  as  follows  : — There 
must  ordinarily  be  something  more  than  a  mere  delay  in 
instituting  proceedings  to  deprive  a  man  of  his  legal 
remedies.  But  a  distinction  is  to  be  drawn  between  those 
cases  in  which  a  suitor  seeks  some  relief  which,  if  he 
proves  his  case,  the  Court  is  bound  to  grant  him,  and  the 
cases  in  which  the  Court  has  a  discretion  to  grant  or 
refuse  such  relief.  In  the  first  class  of  cases  mei^e  delcvj 
short  of  the  period  of  limitation  is  not  sufficient  to 
deprive  the  suitor  of  his  right  of  action.  But  where 
there  is  more  than  mere  delay,  where  there  is  conduct  or 
language  inducing  a  reasonable  belief  that  a  right  is 
foregone,  the  party  who  acts  upon  the  belief  so  induced, 
and  whose  position  is  altered  by  this  belief,  is  entitled  in  this 
country,  as  in  other  countries,  to  plead  acquiescence,  and  the 
plea,  if  sufficiently  proved,  ought  to  be  held  a  good  answer 
to  au  action,  although  the  plaintiff  may  have  brought  suit 
within  the  period  prescribed  by  the  law  of  limitation. 
When  a  suitor  has  a  right  to  demand  relief  a  stro  nger  case 
must  be  made  out  against  him  than  when  the  Court  has  a 
discretion  to  grant  or  refuse  it.  When  it  has  such  a  discre- 
tion either  delay  or  acquiescence,  under  the  particular 
circumstances  of  the  case,  may  be  a  bar  to  the  grant  of 
relief.^ 

»  See   Madras  L.    J.,    Vol.  V,       rfiw.I.L.R.,  lAll,,  82,  86,  87  (1875); 
Pt.  VII,  pp.  217,  218.  See,  Beach,  Inj.,  §  43. 

'  See  Uda  Begam  v.  Imam-ud- 
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Mere  delay  must  be  distinguished  both  from  acquies- 
cence and  release  or  abandonment  of  right.  Quiescence 
is  not  acquiescence.  There  must  be  something  more 
than  cessation  of  action  to  constitute  acquiescence.  But 
inaction  may  imply  and  be  evidence  of  acquiescence.'  It 
is  not  easy  to  gauge  the  precise  effect  of  the  decisions 
dealing  with  delay  for  in  nearly  every  instance  where 
delay  becomes  material,  it  is  evidence  of  acquiescence  or 
is  coupled  with  other  conduct  which  is  held  to  disentitle 
the  applicant  to  relief.  So  far  as  delay  is  evidence  of 
acquiescence,  it  will  be  dealt  with  under  the  preceding 
rules  relating  to  acquiescence.  The  question  in  so  far  as 
it  relates  to  mere  delay  is  one  of  greater  difficulty. 

The  Court  has  a  wide  discretion,  and  it  seems  that 
delay  though  it  may  not  amount  to  proof  of  acquiescence 
may  be  sufficient  under  the  particular  circumstances  of 
the  case  to  disentitle  a  suitor  to  the  summary  interfer- 
ence of  the  Court  by  a  temporary  Injunction.^  The 
Court  cannot  avoid  being  influenced  by  the  fact  of 
delay;  for,  amongst  other  things,  it  may  be  calculated 
to  throw  considerable  doubt  upon  the  reality  of  the 
alleged  injury  and  will  compel  the  Court  to  weigh 
carefully  the  inconvenience  which  may  be  sustained 
by  reason  of  the  issue  of  the  Injunction.^  The  prin- 
ciples with  respect  to  delay  equally  apply  to  per- 
petual Injunctions,  but  to  justify  the  refusal  of  the 
Court   to   interfere   on  this  ground,    a    stronger   case    is 


»  Benode      Coomari     Dossee  v.  Spelling  02).  cit.,  §  26.     See  Haji 

Soudaminey  Dossee,   I.    L.   R.,   16  Abdul    Allurakhi  v.    Haji    Abdul 

Cal.,  261   (1889);  Jamnadas  Shan-  Bucha,  I.  L.  R.,  6  Bora.,  5,  7  (1881); 

Tcarlal  v.  Atmaram  Hurjirau,  I.  L.  Amo/ak     Bam    v.     Saheb    Singh, 

R.,  2  Bora.,  137  (1877)  ;  as  to  mere  I.  L.   R.,  7  AIL,  550,  552  (1885)  ; 

quiescence,  see    Basicantaim   Shi-  Nanabhai  Ganpatrav  Dhairyavan 

drt^jrt  V.  i?a«z«,  I.  L.  R.,  9  Bom.,  86  v.   Janardhan    Vasuder,  I.  Li.  B., 

(188i).  12  Bora.,  110,  121  (1886). 

"  Kerr,   Inj  ,  21  ;   Joyce's    Doc-  '  Ware     v.  BegenVs  Canal  Co., 

trines,  34-36  ;  Hilliard,  Inj. ,  §  34;  3  DeG.  &  J.,  230. 
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required  to  be  made  out  than  is  necessary  upon  an  inter- 
locutory application.^  It  has  been  recently  held*^  that, 
even  according  to  the  English  decisions  mere  delay  is  not 
a  sufficient  cause,  and  that  inasmuch  as  in  this  country 
a  period  of  limitation  is  prescribed  even  for  suits  where 
the  grant  of  relief  is  within  the  discretion  of  the  Court, 
mere  lapse  of  time  short  of  the  period  of  limitation  should 
ordinarily  be  held  not  to  be  a  good  ground  for  refusing 
relief.^  To  operate  as  a  bar  to  relief  the  delay  should  be 
such  as  to  amount  to  waiver  of  the  plaintiff's  right  by 
acquiescence,  or  where  by  his  conduct  and  neglect  he  has, 
though  perhaps  not  waiving  that  remedy,  yet  put  the 
other  party  in  a  situation  in  which  it  would  not  be  reason- 
able to  place  him  if  the  remedy  were  afterwards  to  be 
asserted.  When  such  is  not  the  case  any  lapse  of 
time  should  not  disentitle  a  claimant  to  relief  to  which 
he  has  otherwise  shown  his  title.* 

Delay  is  not  material  so  long  as  matters  remain  hi  statu 
quo,^  and  it  does  not  mislead^  the  defendant  or  amount  to 
acquiescence.'''  It  must  be  shown  that  the  delay  has 
prejudiced  the  defendant.^  The  supreme  importance  of 
this  consideration  is  insisted  upon  by  the  Privy  Council 
in  the  judgment   in   the    Lindsay  Petroleum    Company  v. 

^  Kerr,  Inj.,  43,  44.  See  Jatnna-  v.  Neio  Somhrei'o  Phosphate  Com- 

das  Shankarlal  V .  Atmaram  Bar-  pany,   L.  R.,  3  App.  Cas.,1218; 

jivan,  I.  L.  R.,   2  Bom.,  137,   138  Rochefoucauld  v.  Boustead,  L.  R., 

(1877);   Land  Mortgage   Bank   of  1897,   1    Ch.    D.,  196;    Jamnadas 

India  V.    Ahmedbhoy  Habbibhoy,  Shankarlal  v.  Atmaram  Harjivan, 

I.  L.  R.,  8  Bom.,  35,  52,  84   (1883).  I.  L.  R.,  2  Bom.,  133  (1877). 

^  Athikaratu    N'anu    Menon    v.  *  (7a?ev.  ^6&o<<,  8  Jur.  N.S.,  987; 

Erathanikat  Komu  Nayar,   I.   L.  Arrhbold  v.  Scully,  Q  H.  Li.j^S. 
R.,21  Mad.,  42  (1897).  «  The  Land  Mortgage  Bank  of 

^  As    to    the    immateriality   of  India  v.   Ahmedbhoy   Hubibbhoy, 

acquiescence  when   understood  as  J,  L.  R.,  8  Bom.,  84,  85  (1883). 
only  abstention  from  legal  proceed-  i  lb. 

ings,  see  Bochdale     Canal  Co,   v.  ^  Jamnadas  Shankarlal  \.  Atma- 

:King,  2  Sim.  N.  S.,  89.  ram  Harjiimn,  I.  L.    R.,  2   Bom., 

*  Athikaratn    Nanu    Menon    v.  1.38  (1877)  ;    Nanabhal  Ganpatrav 

Erathanikat  Komu  Nayar,  I.L.R.,  Dhairyavan  v.  Jannrdan  Vasudev, 

21  Mad.,  42  (1897) ;  citing  Erlanger  I.  L.  R„  12  Bom.,  110,  121  (1S86). 


INJUNCTIONS    GENERALLY.  125 

Hurd  '  : — "  Where  it  would  be  practically  unjust  to  give  a 
remedy,  either  because  the  party  has,  by  his  conduct, 
done  that  which  might  fairly  be  regarded  as  equivalent 
to  a  waiver  of  it,  or  where  by  his  conduct  or  neglect 
he  has,  though  perhaps  not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in  which  it  would  not 
be  reasonable  to  place  him  if  the  remedy  were  afterwards 
to  be  asserted  :  in  either  of  these  cases,  lapse  of  time  and 
delay  are  most  material.  But  in  every  case,  if  an  argu- 
ment against  relief,  which  otherwise  would  be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not 
amounting  to  a  bar  by  any  statute  of  limitations,  the 
vahdity  of  that  defence  must  be  tried  upon  principles 
substantially  equitalde. " 

On  the  whole,  the  tendency  of  the  Courts  is  to  discour- 
age the  plea  of  laches,  unless  somebody  has  been  damni- 
fied by  it,  and  as  in  this  country  the  period  of  limitation 
enacted  by  the  statute  is  generally  very  short,  there  is 
the  less  need  for  the  application  of  the  equitable  doc- 
trines relating  to  delay.^  Delay  may,  of  course, 
be  satisfactorily  explained  ;^  as  was  done  in  the  first 
of  the  cases  last  cited  where  there  had  been  a  delay 
of  nearly  five  years.  And  in  the  second  of  those  cases 
it  was  added  that  no  instance  had  been  adduced  in 
which,  after  full  notice  that  the  plaintifi"  would  take 
legal  proceedings  in  the  event  of  an  injury  to  his  pro- 
perty, he  has  been  deprived  of  any  portion  of  his  remedy 
against  a  defendant  through  a  mere  delay  in  bringino-  his 
suit,  not  being  such  as  to  induce  a  reasonable  supposition 
of  final  acquiescence.*     Where   there  has  been  delay  the 

*  L.  R.,  5  p.  C,  239,  cited  in  Jamnadas Sha7ikarlal  v.  Atmaram 
Jamnadas  Shankarlal  \.  Atvuiram  Harjivan,  I.  L.  R.,  2  Bom,,  138 
Harjivan,  supra.  (1877) ;  Joyce's  Inj.,  1264. 

*  See  Madras  L.  J.,  Vol.  V,  *  This  was  a  case  of  mandatory 
Pt.  VII,  p.  218.  injunction  and  the  rule  in  so  far 

'  The  Land  Mortgage  Bank  of  as  it  relates  to  such  injunction 
India  v.  Ahmedhhoy  Habibhhoy,  appears  to  have  been  too  broadly 
I.   L.  R.,   8  Bom.,  52,   53  (1SS3)  ;       stated:     See     Benode     Coomaree 
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cause  for  it  should  appear  upon  the  affidavits.^  With 
regard  to  delay  as  affecting  the  issue  of  mandatory  In- 
junctions, V.  post. 

(v)  There  The  Court  in   granting  an    interim  Injunction    will  be 

must  be  a  •  i     i  i      ^i  l-  c  •  •  •  i 

greater  con-    guiacd  by  the  question  or  convenience  or  inconvenience  and 

venience  in     ^yj||  |q^j|.  .^j^  ^^^^  things.    It  will  first  see  whether  there  is  a 

than  in  refus-  honci  fide  Contention  between  the  parties,  and  then  on  which 

ing  the  In-        .,'.,  „,.. 

junction:        Side,   in   the   event  oi  obtaining  a  successiul  result  to  the 

suit,  will  be  the  balance  of  inconvenience,  if  the  Injunction 
do  not  issue,  bearing  in  mind  the  important  principle  of 
retaining  immoveable  property  in  statu  quo?  The  bur- 
den lies  upon  the  plaintiff,  as  the  person  applying  for  the 
Injunction,  of  showing  that  his  inconvenience  exceeds  that 
of  the  defendant.  He  must  make  out  a  case  of  a  compara- 
tive inconvenience  entitling  him  to  the  interference  of 
the  Court.*  So  also  in  the  case  of  perpetual  Injunctions 
the  consideration  of  the  balance  of  convenience  and  incon- 
venience is  not  neglected  by  the  Court.  The  principle  is 
well  settled  that  in  granting  or  withholding  an  Injunction, 
the  Courts  exercise  a  judicial  discretion  and  weigh  the 
amount  of  substantial  mischief  done  or  threatened  to  the 
plaintiff,  and  compare  it  with  that  which  the  Injunction,  if 
granted,  would  inflict  upon  the  defendant.* 
(vi)  and  1'^®  original  jurisdiction  to  decree  Injunctions  was  based 

equally  effica-  qq   ^he  fact  that  Courts  of   Common  Law  could  afford  no 
cious  relief  1,1,  •  r.     , 

must  not  be    remedy   at  all  or  at  any  rate  a  remedy  that  was  imperiect 

any^other^   ^  ov  inadequate  to  the  circumstances  of  the  case.^     It  was  a 

usual  remedy 

except  in  case 

of  breach  of    Bossee  v.  Soudaminey  Dossee,\.  L.        man,  J.,  ioWowing  Bacon  \.  J oneSf 

trust.  ^     16  Cal.,  252,  264—266   (1889),       M.  &Cr.,433.  ^TeeKerr,  Inj.,25,26. 

and  post.  *  Child  v.   Doufjlas,  5  D.    M.   & 

*  Assur  Purshotam  \.  Ratanbai,       G.,  741. 

I,  L.  11.,  13  Bora.,  56,  57  (188S}.  *  The  Shamnwjfjer  Jute  Factory 

*  Gomes  v.  Carter,  1  Ind.  Jur.  Co.  v.  Ram  Naruin  Chatterjee, 
N.  S.,  411,  412  (186S),  i)er  Phear,  I.  L.  11.,  14  Cal.,  189,  200  (18S6), 
J.:  Anantnath  Dey  \.  Mackintosli,  per  Wilson  and  Porter,  J  J.  See 
6  B.  L.  11.,  571,  573  (1871)  ;  Ruplal  Kerr,  Inj.,  42,  43. 

Khettry  v.   Mahima  Chandra  Roy,  »  v.  ante,  p.  30  ;  Spelling  op.  cit., 

5  B.  L.  U. ,  254,  257  (1870),  per  Nor-        j  4. 
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valid  objection  in  all  cases  of  applications  for  relief  by 
Injunction  that  the  party  aggrieved  had  a  full  and  adequate 
remedy  at  law.  Where  it  did  not  appear  that  the  remedy 
at  law  was  inadequate,  or  that  the  party  aggrieved  was 
entitled  to  more  speedy  relief  than  that  which  could  be 
obtained  by  the  ordinary  process  of  a  ('ourt  of  Common 
Law  an  Injunction  was  refused.  But  the  remedy  at  law 
must  have  reached  the  necessities  of  the  case.  Unless 
such  a  legal  remedy  was  shown,  a  Court  of  Equity  might 
have  lent  its  aid  by  Injunction  notwithstanding  the  exist- 
ence of  a  nominal  remedy  at  law.' 

Thus  for  example  an  Injunction  would  not  be  granted 
where  damages  were  an  adequate  remedy  ;  or  where  the 
applicant  had  such  a  remedy  by  motion  to  quash,  or  set 
aside,  the  writ  or  order  complained  of,  or  by  application  to 
revoke  a  void  order  ;  or  where  an  action  at  law  was  fully 
adequate  and  available  ;  or  where  the  party  had  his  remedy 
by  attachment,  certiori,  appeal,  mandamus,  or  the  like.^ 
In  the  same  manner  the  Specific  Relief  Act  provides  that 
except  in  cases  of  breach  of  trust  an  Injunction  cannot 
be  granted  when  equally  efficacious  relief  can  certainly  be 
obtained  by  any  other  usual  mode  of  proceeding.^ 

This  provision  is  an  enactment  of  the  general  principle 
that  an  Injunction,  like  specific  performance,  is  an 
exceptional  form  of  relief  intended  to  supplement  the 
defects  of  the  usual  mode  of  proceeding,  and  therefore 
applicable  only  where  the  ordinary  remedy  is  either  inade- 
quate or  not  available.*  The  exception  relative  to  cases  of 
breach  of  trust  is  grounded  upon  the  fact  that  the  benefi- 
ciary, being  to  the  limit  of  his  interest,  the  true  owner  of  the 
property,  has  a  right  to  restrain  the  trustee  from  dealing 
with  it  on  his  behalf,  otherwise  than  as  a  prudent  owner 
would  deal  with  it.^ 

*  Spelling  ^oc  67'/!.,  §§  13,  IG;  High  Noyna  Misser  v.    Bupikun,   I.    L. 

Inj.,  §  30.  R.,  9  Cal.,  609,  611  (18S2). 

a  Beach,  Inj.,  §§  26—30.  '*  Oollctt's  Specific  llelicf  Act,  3j4. 

'^  Act   I   of   1877,    s.   56,   cl.  (/);  »  lb.,  291. 
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Perpetual  §32.     After  the  establishment  of  the  legal  right  and  of 

njuiic  loiih.  .^^  violation,  the  plaintiff  may  claim  a  perpetual  Injunction 
to  prevent  the  recurrence  of  the  wrong.  An  interlocutory 
Injunction  is  not  decisive  upon  the  merits  of  the  case, 
but  a  perpetual  Injunction  being  in  effect  a  decree  is  con- 
clusive upon  all  parties  in  interest.  The  jurisdiction  is 
founded  on  the  equity  of  relieving  a  man  from  the  neces- 
sity of  bringing  action  after  action  for  every  violation  of 
his  right  and  of  finally  quieting  the  right,  after  a  case 
has  received  such  full  decision  as  entitles  the  plaintiff  to 
be  protected  against  further  trials  of  that  right, ^ 

The  aforementioned  principles  apply  equally  to  per- 
petual as  well  as  to  temporary  Injunctions  with  the 
exceptions  hereinafter  stated.  "Whereas  upon  an  applica- 
tion for  a  temporary  Injunction,  the  plaintiff  is  required 
merely  to  show  a  clear  jyrtmd  fade  case  :  in  order  to 
obtain  a  grant  of  a  perpetual  Injunction,  the  legal  right 
must  have  been  estahUsJied,  as  well  as  the  fact  of  its  actual 
or  threatened  violation  productive  of  serious  damage. 
A  permanent  Injunction  is  only  granted  when  (1)  some 
established  right  has  been  invaded,  and  (2)  when  damage 
has  accrued  or  must  necessarily  accrue  from  the  act  or 
omission  complained  of.^  There  must  have  been  (1)  a 
material  injury  to  a  clear  legal  right;  and  (2)  damages 
must  not  be  a  sufficient  compensation.^  The  conduct  of 
the  applicant  and  his  agents  must  not  have  been  such  as  to 
disentitle  the  applicant  to  relief,*  and  the  principles  relat- 
ing to  delay  and  acquiescence^  are  equally  applicable  to 
the  case  of  perpetual  as  to  that  of  temporary  Injunctions. 


»  See  Kerr,  Inj.,  42—48  ;   IvuJe-  la  Miulali,   6  Mad.    H.  C.   R.,  112 

rial  Gas  Company  v.  Broadbetit,  7  IK)   (1871),    following  Straight   v. 

H.  L.,  612  ;  Lotmdes  v.   Settle,   33  Burn,  L.  B.,  5  Ch.  App.,  163  ;  see 

L.  J.,  Ch.  451.  Act  I  of  1877,  s.  54. 

2  KriHna  Atji/an  v.  Vencatachel-  *  Act  I  of  1877,  s.  56,  cl.  (J)  ;  v. 

li  Mudali,  7   Mad.  H.  C.  R.,  60,  71  ante,  pp.  113-115. 

(1872).  *  11^',  cl.  (h)  ;  v.  ante,  pp.  115— 

»  Aldlandammalv,  S.  Venkatachel-  126. 


INJUNCTIONS    GENERALLY.  129 

However  to  justify  the  Court  in  refusing  to  interfere 
there  must  be  a  stronger  case  of  acquiescence  than  is 
sufficient  to  be  a  bar  upon  the  interlocutory  ajjplication. 
The  Court  will  not  act  upon  light  grounds  against  the 
legal  rights  of  the  parties.  There  must  be  fraud  or  such 
acquiescence  as,  in  the  view  of  the  Court,  would  make  it  a 
fraud  in  the  applicant  to  insist  upon  his  legal  rights.^ 
The  Court  will  consider  the  balance  of  convenience  or 
inconvenience,^  and  will  not  grant  a  perpetual  Injunction 
when  equally  efficacious  relief  can  certainly  be  obtained 
by  any  other  usual  mode  of  proceeding,  except  in  case  of 
breach  of  trust  ;^  and  will  lastly  in  general,  before  exercis- 
ing its  jurisdiction,  have  regard  not  only  to  the  dry  strict 
rights  of  the  plaintiff,  but  also  to  all  the  surrounding  cir- 
cumstances of  the  case.* 

§  33.  In  addition  to  the  preventive  jurisdiction  there  is  Mandatory 
super-added  the  power  of  the  Court  to  grant  a  mandatory  l^J^J^^t^o"^' 
Injunction,  that  is,  an  order  compelling  a  defendant  to 
restore  things  to  the  condition  in  which  they  were  at  the 
time  when  the  plaintiffs  complaint  was  made.  A  manda- 
tory Injunction  may  be  either  temporary  or  perpetual,^  and 
the  principles  regulating  its  grant  are  those  which  are  appli- 
cable to  preventive  Injunctions,  temporary  or  perpetual, 
as  the  case  may  be.  As  already  observed  the  caution  is 
required  in  the  grant  of  all  preventive  relief.  It  has, 
however,  been  said  that  the  exercise  of  the  power  to  grant 
mandatory  Injunctions  must  be  attended  with  the  great- 
est possible  caution,  and  that,  although  every  case  must 
depend  upon  its   own   circumstances,  the   Court  will  not 

*  Kerr,  Inj.,  43,  ii  ;  v.  ante,  petual  injunctions,  Act  I  of  1877, 
pp.  119,  120.  ss.  54,  dd,  2)assim, 

3  V.  atite,  p.  126.  *  v.  ante,  pp.  29,  30 ;  Act  I   of 

8  Act  I   of  1877,  s.  56,  cl.  (i)  ;  v.  1877,  s.  55 ;  the  Court  may  order 

ante,  pp.  126,  127.  that  the  operation  of  the  injunc- 

*  Wood  V.  SutcUffe,  2  Sim.  N.  tion  shall  be  suspended  until  after 
S.,  166.  See  as  to  the  general  prin-  a  certain  period:  Smith  v.  Smith, 
ciples  governing  the  grant  of  per-  20  Eq. ,  505  ;  1  Set. ,  199. 

W,  Hi  9 
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interfere  except  in  cases  in  which  extreme,  or  at  all  events 
very  serious,  damage  will  ensue  from  its  interference 
being  withheld.  The  tendency,  however,  of  modern 
decisions  is  towards  a  less  sparing  exercise  of  the  juris- 
diction than  prevailed  formerly.^ 

A  mandatory  Injunction  may  be  issued  in  respect 
either  of  a  breach  of  contract,^  or  of  an  obligation  arising 
in  tort.  So  if  a  person  by  new  buildings  obstructs  ancient 
lights,  an  Injunction  may  be  obtained  against  him,  not 
only  restraining  him  from  going  on  with  the  buildings, 
but  also  ordering  him  to  pull  down  so  much  of  them  as 
obstructs  these  lights.^  A  mandatory  Injunction  may  be 
granted  to  restrain  the  publication  of  a  libel,  even  though 
it  may  be  shown  not  to  be  injurious  to  the  complainant's 
property.*     It  has  been  held  in  England  that  in  exercising 


'  Eatanji  Horniasji  Bottlewalla 
V.  Edaiji  Hormasji  Bottlewalla, 
8  Bora.  H,  C.  R.,  181,  188  (1871), 
per  Sargent,  J.,  citing  Isemherg  v. 
East  India  House  Estate  Company, 
3D.  J.  &  S.,  263;  Durell  v. 
Pritchard,  L.  R.,  1  Ch.  App.,  244. 

*  Kerr,  Inj.,  480—484  ;  Ranchod 
Jamnadas  v.  Lallu  Haridas,  10 
Bora.  H.  C.  R.,  95  (1873).  As  to 
mandatory  injunctions  to  carry- 
out  considerable  public  works, 
see  Municiixd  Commissioners  of 
Madras  v.  Branson,  I.  L.  R., 
3  Mad.,  201,  210(1881). 

«  Act  I  of  1877,  s.  55,  Illustra- 
tion  (a) :  and  see  Ratanji  Hormasji 
Bottlewalla  v.  Edaiji  Hormasji 
Bottlewalla,  8  Bom.  H.  C.  R.,  181 
(1871) ;  Ranchod  Jamnadas  v.  Lallu 
Haridas,  10  Bora.  H.  C.  R.,  95 
(1873) ;  Jamnadas  ShanJcarlal  v. 
Atmaram  Harjivan,  I.  L,  R.,  2 
Bom.,  133  (1877) ;  Nandkishor  Bal- 
gocan  v.  Bhar/ubliai  Pranvalabh- 
das,  I.  L.  R.,  8  Bom.,  95  (1883)  ; 
Kadarhhai  v.  Rahimhhai,  I.  L.  R., 
13  Bom.,  674  (1889)  ;  Ghanasham 


Nilkant  Nadkarni  v,  Moroba  Ram- 
chundra  Pai,  I.  L.  R.,  18  Bom.,  474 
(1894) ;  Benode  Cooniaree  Dossee  v. 
Soudaminei/  Dossee,  I.  L.  R,,  16 
Cal.,  252  (1889) ;  Balu  v.  Maharu, 
I.  L.  R.,  20  Bom.,  788  (1895)  ;  Yaro 
V.  Anaullah,  I.  L.  R.,  19  All.,  259 
(1897). 

Other  torts.  As  to  right  of  way, 
see  G.  I.  P.  Railway  Company  v. 
Novyroji  Pestanji,  I.  L.  R.,  10 
Bom.,  390  (1885) ;  trespass,  Jaioa- 
tri  V.  H.  A.  Etnile,  I.  L.  R.,  13  All., 
98  (1890) ;  Act  I  of  1877,  s.  55,  Illus- 
ti'ation  (6) ;  ouster  by  co-sharer, 
Shadi  V.  Anui)  Singh,  I.  L.  R., 
12  All.,  436  (1889)  ;  landlord  and 
tenant,  Ramanadhan  v.  Zamindar 
of  Ramnad,  I.  L.  R.,  16  Mad., 
407  (1893).  Breach  of  confidential 
communication.  Act  I  of  1877, 
s.  55,  Illustrations  (c),  (/),  {g) ; 
infringements  of  rights  in  letters, 
ib..  Illustration  (d);  copyright, 
trade-mark,  ib.,  Illustration  {g}, 
and  so  forth. 

•  Act  I  of  1877,  s.  55,  Illustration 
(e) ;  as  to  the  law  prior  to  the  Act, 
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the  jurisdiction  by  way  of  mandatory  Injunction  against 
acts  in  violation  of  contract,  covenant  or  agreement,  the 
Court  looks  to  the  express  stipulation  of  the  agreement, 
and  is  not,  as  in  cases  of  trespass  or  nuisance,  influenced 
by  considerations  as  to  the  nature  or  extent  of  the  damage, 
or  the  comparative  convenience  or  inconvenience  of  grant- 
ing or  withholding  the  Injunction  ;  for  that  a  man  who 
enters  into  an  agreement  is  bound  in  equity  to  a  true 
and  literal  performance  of  it,  and  cannot  be  suffered  to 
d'Cpart  from  it  at  his  pleasure,  leaving  the  other  party  to 
his  remedy  by  damages  at  law."^  It  seems,  however,  in 
this  country  that,  subject  to  the  provisions  of  section  57 
of  the  Specific  Relief  Act,  the  principles  governing  the 
grant  of  Injunctions  are  the  same,  whether  the  act  sought 
to  be  restrained  be  a  breach  of  contract  or  a  tort.^  In  both 
cases  there  must  be  no  acquiescence  and  damages  must 
not  be  a  sufficient  remedy,^  and  the  restoration  of  things 
to  their  former  condition  must  be  the  only  relief  which 
will  meet  the  requirements  of  the  case. 

Prompt  action  is  essential  if  a  mandatory  Injunction 
is  the  desired  remedy.*  Where  a  plaintiff  has  not 
brought  his  suit  or  applied  for  an  Injunction  at  the 
earliest  opportunity,  but  has  waited  till  the  act  complain- 
ed of  by  him  has  been  completed,  and  then  asks  for  a 
mandatory  Injunction,  such  an  Injunction  will  not  in 
general  be  granted.^  The  Court  will  seldom  interfere  to 
pull  down  a  building  which  has  been  erected  without 
complaint  f  and  unless  very  serious  damage  would  other- 
see  S'/iepAerci  v.  Trustees  of  the  Port  *  Ghanasham  Nilkant  Nadkarni 
qf  Bombay,  I.  L.  R.,  1  Bom.,  132,  v.  Mornha  Ramchandra  Pai,  I.  L. 
477  (1876).                                                   R.,  18  Bom.,  492  (1891) ;  Kerr,  Inj., 

»  Kerr,  Inj.,  480,  481.  50,  51. 

2  See  Act  I  of  1877,  ss.  12,  54,  *  Benode     Coomaree    Dossee    v. 

"  Ranchod    Jamnadas  v.    Lallu       Soudaminey  Dossee,  I.    L.    R,,  16 
Earidas,  10    Bora.   H.    C.  R.,  95       Cal.,  252  (1889). 
{1H73)  ;Kerv,  Inj.,  id;  JSfandkishor  «    Benode    Coomaree    Dossee    v. 

Balgovanv.  Bhagubhai  Pranvalab-       Soudaminey  Dossee,   I.    L.  R.,  18 
hdas,  I.  L.  R.,  8  Bom.,  95  (1883).  Cal.,  266  (1889). 
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wise  result  will  not  order  a  building  already  finished  to  bo 
pulled  down  -.^  though  the  (Jourt  will  have  regard  to  the 
character  of  the  building  sought  to  be  removed  ;^  and 
there  is  no  rule  which  prevents  the  Court  from  giving 
relief  where  the  injury  sought  to  be  restrained  has  been 
completed  before  the  commencement  of  the  action.* 
Where  the  defendants  thought  fit  to  carry  up  a  wall 
since  the  decree  of  the  Lower  Court,  notwithstanding  an 
appeal  to  the  High  Court,  a  mandatory  Injunction  was 
issued  directing  them  to  remove  it.* 

Mere  notice  not  to  continue  to  obstruct  plaintiffs  rights, 
is  not,  when  not  followed  by  legal  proceedings,  a  suffi- 
ciently special  circumstance  for  granting  a  mandatory 
Injunction.^  The  fact  that  the  plaintiff  has  given  notice 
of  objection  to  what  is  threatened  before  it  has  been  car- 
ried out,  does  not  make  the  Injunction  a  thing  of  course.^ 
On  the  other  hand,  if  the  act  complained  of  is  continued 
or  carried  on  after  notice  that  it  is  objected  to  and  the 
injury  is  of  a  serious  nature,  the  jurisdiction  will  be 
exercised  more  freely  than  in  cases  where  complaint  is 
not  made  until  after  it  is  completed.^  The  Court  will 
take  into  consideration  the  comparative  convenience  and 
inconvenience  which  the  granting  or  v/ithholding  the 
Injunction  would  cause  to  the  parties.^  But  if  the 
plaintiff  has  sustained  an  injury  which  can  be  effectually 
remedied  in  only  one  way,  it  is  in  genei-al  no  ground 
for  depriving  the  plaintiff  of  relief  that  the  defendant 
will  suffer  more  by  the  issue  of  an  Injunction  than 
the   plaintiff,    if  his   claim   could  be  reduced   to   money, 

'  Gort  V.  Clark,  16  W.  R.  (Eng.),  Soudaminey  Dossee,    I.   L.    R.,  16 

569.     See  -S;/xt>Zin(7  V.   Clarson,   17  Cal.,  252  (1889) ;  but  see. /«j)mor?as 

W.  R.  (Eng.),  518.  Shankarlal  v.  Atmaram  Harjlvan, 

«  Baxter  v.  Boioer,  44  L.  J.,  Ch.,  I.  L.  R.,  2  Bom.,  137,  139  (1877). 

625.  *  The  ShainniKjyer  Jute  Factory 

^  Kerr,  Inj.,  50.  Company  v.  Main  Naruhi  Chatter- 

*  Kadarhhai  v.  Rahimbhai,  I.  jee,  I.  L.  R.,  14  Cal.,  189,  200  (1886). 
L.  R.,  13  Bom.,  674  (1SS9).  '  Kerr,  Inj.,  49,  50. 

*  Benode    Coomaree    Dossee     v.  *  lb,,  49. 
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would  suffer  by  being  awarded  merely  a  money-compensa- 
tion.' It  lies  upon  the  defendant  to  show  and  prove  the 
defence  that  the  right  has  been  lost  by  reason  of  acquies- 
cence or  delay.* 

A  mandatory,  like  any  other,  Injunction  should  be  en- 
forced by  execution  of  the  decree  in  which  it  was  given. 
A  suit  will  not  lie  for  damages  for  non-compliance  with 
the  Injunction.^ 

§31.     Where  a  suit  is  brought  to  obtain  an  Injunction  Relief  which 
and  the  facts  disclosed  are  such  that  the  plaintiff  is  entitled  i^^Jsu*it"for° 

to  some  relief,  that  relief  will  be  one  of  three  ascertained  *."  Injunc- 
tion. 
forms,  namely  :    (1)  an   Injunction  ;  (2)  damages  ;  (3)  a 

combination  of  an  Injunction  with  damages.     The  Court 

cannot  compel  a   plaintiff  who   is   entitled  to  its  aid  by 

Injunction  or  damages  to  accept  some  other  form  of  relief 

than  those  abovementioned. 

If  upon  a  consideration  of  all  the  facts  and  of  the  (i)  Aninjunc- 
principles  regulating  the  grant  of  preventive  relief  an  *^^°' 
Injunction  is  the  appropriate  remedy,  the  Court  will  issue 
an  Injunction  temporary  or  perpetual  aptly  formed  to 
meet  the  requirements  of  the  particular  case.  The  grant- 
ing of  preventive  relief  is  entirely  within  the  discretion  of 
the  Court.*  The  principles  upon  which  the  Court  exer- 
cises this  discretion  have  been  dealt  with  in  the  preceding 
pages. ^ 

If    the    Court  be    of    opinion   that   looking    to     these  (li)  Damages, 
principles  the   case  is  not  one    for    which  an  Injunction 
is  a  fitting  remedy,  it  has  a  discretion  to  grant  damages 
in  lieu  of  an  Injunction.^     The  grounds  upon  which  this 
discretion    to    grant    damages    in    lieu    of  an    Injunction 

»  Jamnadas    Shankarlal  v.  At-  R.,  13  AIL,  98  (1890). 

maram  Harjivan,  I.  L.  R.,  2  Bom.,  *  Act  I  of  1877,  s.  52. 

133, 139  (1877).  *  v,  ante,  pp.  98—132. 

»  Nandkishor  Balgovan  v.  Bha-  *  Land  Mortgage  Bank  of  India 

giihhai    Pranoalabhdas,     I.  L.  R.,  \.  Alnnedbhoy,   I.    L.   R.,  SBom., 

8  Bora.,  98  (1883).  70  (1883). 

*  Jawalrl  v.  H.  A.  Emile,  L  L. 
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should  be  e:sercised  have  been  the  subject  of  discussion 
in  several  reported  Indian  cases.  Formerly  the  Court 
of  Chancery  had  no  inherent  power  to  ascertain  the 
amount  of  damages  sustained  by  reason  of  tortious  acts 
unattended  with  profits  to  the  wrong-doer.  The  juris- 
diction to  give  and  assess  damages  in  respect  of  such 
acts  was  first  conferred  on  the  Court  of  Chancery^  by  Lord 
Cairns'  Act,  21  and  22  Vict.,  c.  27. 

By  that  Act  the  Court  of  Chancery  was  empowered,  if  it 
thought  fit,  "  to  award  damages  instead  of  granting  aa 
Injunction  in  cases  falling  within  its  jurisdiction,  and  since 
that  Act  it  has  had  to  exercise  the  same  discretionary  power 
when  the  question  has  arisen  v>rhether  damages  or  preven- 
tive relief  should  be  granted.  The  particular  effect  of  that 
Act  does  not  appear  to  have  received  much  consideration 
until  the  case  of  Aynsley  v.  Glover.'^  The  full  discussion 
it  then  received  makes  it  unnecessary  to  refer  to  earlier 
authorities.  The  Master  of  the  Rolls  in  that  case,  after  dis- 
cussing the  earlier  decisions,  which  doubtless  reveal  a  great 
variety  of  opinions,  expresses  his  owai  view  to  be  '  that 
whenever  an  action  canbe  maintained  at  law  and  really  sub- 
stantial damages,  or  perhaps  I  should  say  considerable 
damages,can  be  recovered  at  law,  there  the  Injunction  ought 
to  follow  in  equity;  generally,  not  universally.'  He  then 
refers  to  Lord  Cairns'  Act,  and  points  out  that  the  Act 
'  gives  a  new  power  to  the  Court  purely  discretionary  to 
substitute  damages'  in  cases  in  which  '  before  the  passing 
of  the  Act  this  Court  would  have  granted  an  Injunction/ 
expressing  an  opinion  that  it  is  'a  reasonable  discretion^ 
and  must  depend  upon  the  special  circumstances  of  each 
ease  whether  it  ought  to  be  exercised  ;'  and  as  an  illustra- 

*  Kerr,  Inj.,  39  ;  Joyce,  Inj.,  593  rule,  and  in  sueh  a  way  as  to  pre- 
— 595.  vent  the  defendant  doing  a  wrong- 

'  18  Eq.,  546  at  pp.  553, 554  &  555.  ful  act  and  thinking  he  could  pay 

•  "  This  discretion  must  be  a  damages  for  it,"  per  Sir  G.  Jessel, 
judicial  discretion,  exercised  ac-  M.  R.,  in  Smith  v.  Smithy  L.  R., 
cording  to  something  like  a  settled  20  Eq.,  5()5. 
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tion  of  its  application  he  refers  with  approval  to  Curriers* 
Company  v.  Corhett^  as  showing  that  the  Court  will  take 
into  consideration  the  fact  of  the  injury  to  the  plaintiff 
being  of  a  slight  nature  (although  sufficient  to  sustain  an 
injunction)  as  contrasted  with  the  serious  damage  to  the 
defendant.  The  subsequent  decisions  by  the  Master  of 
the  Rolls,  Smith  v.  Smith^  and  Krehl  v.  Burrell,^  afford 
further  illustrations  of  the  principle  on  which  the  discre- 
tion vested  in  the  Court  of  Equity  of  awarding  damages 
in  lieu  of  an  injunction  should  be  exercised.  In  Holland 
V.  Worley,^  Mr.  Justice  Pearson,  after  referring  to  the 
above  decisions  by  Sir  G.  Jessel,  laid  down  the  rule, 
which  he  said  he  thought  would  be  in  accordance  with 
the  view  of  the  Master  of  the  Rolls,  that  in  those  cases 
(of  infringement  of  easements)  where  the  injury  would  not 
be  so  serious,  where  the  property  might  still  remain  the 
plaintiff's  and  be  as  substantially  useful  to  him  as  it  was 
before,  the  Court  may,  if  it  thinks  fit,  exercise  the  dis- 
cretion given  it  by  the  Act."  ^ 

In  the  case  last  cited  it  was,  however,  said^  that  the 
question,  whether  damages  are  a  sufficient  compensation 
does  not  present  itself  to  the  Courts  of  this  country  in  pre- 
cisely the  same  manner  and  form  as  it  does  to  a  Court  of 
Equity  in  England.  This  latter  Court  in  awarding  dam- 
ages under  Lord  Cairns'  Act  exercises  a  discretionary 
power  in  departing  from  the  specific  relief  which  it  had 
hitherto  exclusively  afforded,  and  could  scarcely  be 
expected  to  take  so  broad  a  view  of  the  subject  as  the 
Courts  of  this  country  whose  duty  it  is  under  the  Specific 
Relief  Act  not  to  grant  an  Injunction  where  damages 
afford  adequate  compensation. 


^  2  Dr.  &  Sra.,  355.  bhoy  Cowasji  Umrigar  v.    Li.ihoa, 

a  20  Eq.,  500  at  p.  505.  I.    L.   Tl.,  13  Bora.",  252  (1888),  at 

"  7  Ch.  Div,,  551  at  p.  554.  pp.  200,  2(il.  The  pasf^age  has  been 

*  26  Ch.  Div.,  585  at  p.  587.  slightly  abrirlged  in  the  text. 

•  Per  Sargent,  C.  J.,  in  Dhunji-  *  At  p.  261. 
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"  The  power  of  the  Courts  of  India  to  grant  a  per- 
petual injunction  is  determined  by  the  Specific  Relief  Act 
I  of  1877,  section  54.^  It  is  to  be  remarked  that  this 
limitation  of  the  power  of  granting  an  Injunction  is  identi- 
cal with  the  conditions  upon  which  the  Court  of  Equity  in 
England  has  always  asserted  the  jurisdiction  of  granting 
preventive  relief  in  cases  of  this  nature.  In  Attorney- 
General  V.  Nicliol,^  Lord  Eldon  says  '  that  the  foundation 
of  the  jurisdiction  appears  to  be  that  injury  to  property 
which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  applied,  or  lessens  considerably 
the  enjoyment  which  the  owner  now  has  of  it.  The  Court 
considers  that  injury  of  this  nature  does  not  admit  of 
being  measured  and  redressed  by  damages.'  In  Straight 
V.  Burn,^  Lord  Justice  Giffard  says  :  '  I  take  the  course 
of  this  Court  to  be,  that  when  there  is  a  material  injury  to 
that  which  is  a  clear  legal  right,  and  it  appears  that  dam- 
ages, from  the  nature  of  the  case,  would  not  be  a  complete 
compensation,  the  Court  will  interfere  by  Injunction.* 

"  Now,  it  is  to  be  observed  that  the  Specific  Relief  Act 
whilst  laying  down  the  general  principles  upon  which 
such  relief  may  be  granted,  still  leaves  it  entirely  in  the 
discretion  of  the  Court  whether  the  Court  will  give  relief 
by  Injunction  or  damages,  and  in  so  doing,  has  placed  the 
Court  very  much  in  the  same  position  as  the  Court  of 
Chancery  found  itself  after  the  passing  of  Lord  Cairns' 
and  Mr.  Rolfs   Acts,   which   enabled  that  Court  to  award 


*  *•  Which     provides     that   the  whose  statement  of  the  law  was 

Court  may  grant  such  an  injunc-  adopted  by  Lord  Hatherly  in  Dent 

tion  when  the  defendant  invades  v.  Auction  Mart  Co.,  L.  R.,  2  Eq., 

or  threatens  to  invade  the  plain-  238 ;    cited    in     Land    Mortgage 

tiff's  right  to,  or  enjoyment  of,  pro-  Bank  v.  Ahmedbhoij  Habbibhoy  d; 

perty ;  and  where  the  invasion  is  Kesowram  Ramanand,   I.   L.  R., 

such  that  pecuniary  compensation  8  Bom.  at  p.  67  (1883). 

would  not  afford  adequate  relief."  '  5  Ch.  App.,  163  at  p.  167. 

2  16  Ves.  Jun.,    342.     And  see  *  Dhunjibhoy   Cotoasji  Umrigar 

Jackson  v.  Dtike  of  Newcastle,  3  v.  Lisboa,  I.  L.  R.,   13  Bora.,   252 

DeG.fe  J., 275,  per  Lord  Westbury,  (1888),  at  pp.  259,  260. 
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the  plaintiff  compensation  in  lieu  of,  or  in  conjunction 
with,  preventive  relief.  Sir  G.  Jessel  discusses  the  effect 
of  the  former  Act  upon  the  practice  of  the  Court  in 
Aynsley  v.  Glover}  He  says  :  '  It  will  deserve  the  most 
serious  consideration  hereafter  as  to  what  class  or  classes 
of  cases  this  enactment  is  to  be  held  to  apply.  Although 
in  terms  so  wide  and  so  long,  it  never  could  have  been 
meant,  and  I  do  not  suppose  it  will  ever  be  held  to 
mean,  that  in  all  cases,  the  Court,  of  its  own  will  and 
pleasure  or  at  its  own  mere  caprice,  will  substitute 
damages  for  Injunction.  I  am  not  now  going,  and  I 
do  not  suppose  any  Judge  will  ever  do  so,  to  lay 
down  a  rule  which,  so  to  say,  will  tie  the  hands  of  the 
Court.  The  discretion  being  a  reasonable  one  should,  I 
think,  be  reasonably  exercised,  and  it  must  depend  upon 
the  special  circumstances  of  each  case  whether  it  ought  to 
be  exercised.  The  power  has  been  conferred,  no  doubt 
usefully,  to  avoid  the  oppression  which  is  sometimes  prac- 
tised in  these  suits  by  a  plaintiff  who  is  enabled — I  do  not 
like  to  use  the  word  '  extort ' — to  obtain  a  very  large  sum 
of  money  from  a  defendant  merely  because  a  plaintiff  has 
a  legal  right  to  an  Injunction  ;  I  think  the  enactment  was 
meant  in  some  sense  or  another  to  prevent  that  course 
being  successfully  adopted.  There  may  be  some  other 
special  cases  to  which  the  Act  may  be  safely  applied,  and 
I  do  not  intend  to  lay  down  any  rule  upon  the  subject.^ 

"  No  doubt  the  jurisdiction  of  the  Court  of  Chancery 
in  question  of  relief  by  Injunction,  &c.,  as  stated  by  Lord 
Eldon  in  Attorney- General  v.  Nichol,^  and  explained  by 
V.  C.  Wood  in  Bent  v.  Auction  Mart  Co.,'^  and  by  Sir 
G.  Jessel  in  Aynsley  v.  Glover,^  is  treated  as  existing  where 
substantial  damages  would  be  given    by  a  Court  of  law.^ 

»  L.  R.,18Eq.,544.  *  L.  E,.,  2  Bq.,  238. 

■  Land  Mortgage  Bank  v.  Ah-  »  L.  R.,  18  Eq.,  544. 

medbhoy,  I.  L.  R.,  8  Bora,   at   pp.  •  See  Nandkishor    Balgovan  v. 

70,  71  (1883),  2>er  Sargent,  C.  J.  Bhagubhai  Pranvalabhdas,    I.    L. 

8  16  Ves.,  342.  E.,  8  Bora.  (1883),  at  p.  97.    "  An 
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But  the  Courts  of  this  country  have  the  jurisdiction 
both  of  a  Court  of  Law  and  Equity,  and  in  the  exercise  of 
the  discretion  will  regard  the  '  materiality  '  of  the  injury 
in  the  sense  in  which  that  expression  was  used  by  Sir 
G.  Jessel  in  Smith  v.  Smith,^  and  which,  as  pointed  out 
by  Fry,  J.,  in  National  Provincial  Plate  Insurance  Com," 
pany  v.  Prudential  Insurance  Company^  means  some- 
thing more  than  is  sufficient  to  give  the  Court  juris- 
diction to  grant  an  Injunction  and  may  depend  on  all 
the  circumstances  of  the  case."^  Acquiescence  is  one 
of  those  circumstances,  and  its  existence  may  induce 
the  Court  to  give  damages  instead  of  an  Injunc- 
tion,* or  may  preclude  the  recovery  of  even  nominal 
damages.^ 

Section  54,  clauses  (6),  (c)  and  (^)  of  the  Specific 
Relief  Act,  states  (subject  to  the  discretion  of  the  Court 
as  provided  by  section  52)  the  cases  in  which  a  perpetual 
Injunction  may  be  granted  where  the  defendant  invades 
or  threatens  to  invade  the  enjoyment  of  property.  Ija 
applying  these  provisions  the  Courts  will  do  well  to  be 
guided  by  the  decisions  of  the  Court  of  Chancery  in  Eng- 
land which,  it  cannot  be  doubted,  are  the  source   from 

injunction  can  be  granted  wher-  Allen  v.   Ayres,  W.  N.,  1884,  242; 

ever  substantial  damages  could  be  Holland  v.  Worley,  supra, 

awarded  under  the  English  law, "  »  L.  R.,  20  Eq.,  500. 

per  West,  J. :  and  in  Aynsley  v.  a  6  Ch.  D.,  768. 

Gloi^er    at  p.   555,  Jessel,  M.  R.,  ^  Ghanasham  Nilkant  NadJcarni 

points  out  that  the  word  '  substan-  v.  Moroba  Ramchandra  Pai,  I.  L. 

tial' is   not  used  in   the   sense  of  R.,   18  Bom.   at  p.   484(1894);  so 

'enormous.'    If  the    injury  com-  an   injunction   has  been   refused, 

plained  of  is  of  a  material  nature,  though  at  the  same   time  it  was 

the  Court  will  grant  an   injunc-  held  that  the  plaintiff  was  entitled 

tion  :  Holyoake  v.  Shrewsbury  and  to  substantial  damages  :  Dhiinji- 

Bi7-minghamBaihmyCo.,5'Ra.ilw.  htioy  Gowasji  Umrigar  v.  Lisboa, 

Cas.,  421  ;  Krehl  v.  Burrell,  7  Ch.  I.  L.  R.,  13  Bom.,  252,  264  (1888). 

D.,  551;  11  Ch.  D.,  146;  Holland  *  Eanchod   Jamnadas  v.    Lallu 

V.    Worley,  26  Ch.  D.,  578  ;  Green-  Haridas,  10  Bom.  H.    C.  R.,  95, 

wood  V.  Hornsey,  33  Ch.  D.,  471 ;  97  (1873)  ;  Sayers  v.  Collyer,  28  Ch. 

otherwise  where  a  money-payment  D.,  103. 

is     an    adequate    consideration:  ^  Kelsey\.Dodd,52L.J.,Ch.,M. 
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■which  the  above  provisions  have  been  drawn.^  And  the 
same  general  principles  apply  to  the  granting  of  a  tempo- 
rary as  to  a  perpetual  Injunction.^  But  in  following  these 
provisions  the  terms  of  the  Indian  Acts  and  Codes  and 
the  constitution  of  the  Indian  Courts  must  not  be  over- 
looked. Moreover  as  pointed  out  by  West,  J.,^  it  is  not 
easy  to  reconcile  all  the  English  cases  on  the  question  of 
Injunction  as  opposed  to  damages  :  the  question  is  one  of 
degree,  and  the  whole  of  the  circumstances  are  seldom 
or  never  stated. 

The  Court  has  under  that  section  jurisdiction  to  grant 
an  Injunction  in  those  cases  where  pecuniary  compensa- 
tion would  not  afford  adequate  relief  The  expression 
"  adequate  relief  "  is  not  defined,  but  it  is  probably  used 
in  the  sense  in  which  Kindersley,  V.  C,  used  it  in  Wood 
v.  Sutclife'''  as  meaning  "  such  a  compensation  as  would, 
though  not  in  specie,  in  eflFect  place  the  plaintiffs  in  the 
same  position  in  which  they  stood  before."  It  does  not, 
however,  follow  that  in  such  cases  a  plaintiff  is  entitled 
as  of  right  to  an  Injunction.  Under  the  Specific  Relief 
Act  the  Courts  are  given  a  discretion  to  grant  or  withhold 
an  Injunction,  as  in  England  they  have  a  discretionary 
power  to  award  damages  in  lieu  of  an  Injunction.  In 
this  view  of  the  law,  the  Court  has  to  consider  in  each 
case  not  merely  whether  the  plaintiff's  legal  right  has  been 
infringed,  or  even  materially  infringed,  but  also  whether 
under  all  the  circumstances  of  the  case  he  ouoht  to  be 
granted  an  Injunction  as  the  proper  and  appropriate 
remedy  for  such  infringement.^     It  must  appear  from  the 


*  Land  Mortgage  Bank  of  India  ^  Nandkishor  v.  Bhaguhhai,   I. 

V.  Ahmedhhoy  Habbibhoij   <h   Ke-  L.  R.,  8  Bom.  at  pp.  97,  98  (1883). 

sowram  Ramanand,   I.    L.    R.,   8  "  21  L.  J.,  Ch.  at  p.  255. 

Bom.  at  p.   67  (1883),  per  Sargent,  *  Ghanasham  Nilkant  Nadkarni 

C.  J.  V.  Moroba  Bamchandra  Pat,  I.  L. 

^  Nusserxvanji  Merwanji  Pandmj  R.,  18  Bora.  (1891),  at  p.  488,  2>er 

V.  Gordon,  I.  L.  R.,   6  Bom.,  266,  Fanan,  J. 
279  (1881),  V.  ante,  p.  9. 
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cii'cnmstances  in  evidence  in  each  case  that  the  interfer- 
ence ar  obstruction  complained  of  is  not  a  trivial  but  a 
substantial  injury  which  is  not  capable  of  being  fully 
estimated  in  pecuniary  damages  as  respects  the  future  as 
well  as  the  past.' 

Even  if  it  be  difficult  to  suppose  that  pecuniary  damages 
would  not  afford  adequate  relief,  it  should  be  shown  that 
there  is  some  standard  for  ascertaining  them.^  If  there  be 
no  such  standard  and  the  case  is  otherwise  a  proper  one, 
an  Injunction  will  issue.^  But  it  is  not  sufficient  to  pre- 
vent the  granting  of  damages  that  the  enquiry  is  one  of 
difficulty  and  the  result  must  to  a  great  extent  be  matter 
of  opinion,  provided  that  there  are  data  upon  which  expe- 
rienced persons  may  form  an  estimate.*  Section  54,  sub- 
section (6)  of  the  Specific  Relief  Act,  has  application  to 
such  cases  as  are  referred  to  in  the  Illustrations  {h)  and  (?')^ 
to  the  section  where  there  is  no  possible  standard  with 
reference  to  which  the  contemplated  injury  can  be  com- 
pensated rather  than,  for  example,  to  a  case  of  injury  to 
property  like  a  house  occupied  by  its  owner  in  danger  of 
being  deprived  of  its  ancient  light.^  As  pointed  out  in  the 
case  last  cited,  the  threatened  disclosure  of  a  confidential 
communication  is  an  illustration  of  the  class  of  cases 
referred  to  in  section  54,  clause  {h). 

*  Ponnusawmi     Tevar    v.     The  *  The  Land  MorUjage  Bank    of 

Collector  of  Madura,  5   Mad.  H.  India  v.    Ahmedbhoy  Habibbhoy, 

C.  R,,  6,  24  (1869),  and  see  at  p.  25,  supra,  at  p.  72. 

where  it  is  said,"  further  the  injury  *  And  see  Ramanadhan    v.  Za- 

is  one  of  a  constantly  recurring  mindar    of  Ramnad,    I.    L.    R., 

kind  and  from  the  very  nature  of  16  Mad.,  407,  409  (1893). 

the  easement  (of  water)  it  would  ^  Ghanasham  Nilkant  Nadkarni 

be  impracticable  to  estimate    an  v.  Moroba  Ramchandra  Pai,  I.  L. 

adequate  compensation  in  pecuni-  R.,  18  Bom.  (1894),  at  p.  489,  per 

ary    damages    as    a    proper    sub-  Farran,  J.     So  the  Court  has  di- 

stitute  for  the   relief  by  injunc-  rected  an  inquiry  to  ascertain  the 

tion."  damage  where  the    nuisance   was 

2  The  Land  Mortgage  Bank  of  an    obstruction    of  the  plaintiff's 

India  v.   Ahmedbhoy  Habibbhoy,  light :    The  Land  Mortgage  Bunk 

I.  L.  R.,  8  Bom.  at  p.  48.  of  India  v.  Ahmedbhoy  Habibbhoy, 

8  Act  I  of  1877,  s.  54,  cl.  (6).  I.  L.  R.,  8  Bom.  (1883),  at  p.  72. 
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As  already  observed  the  determination  of  the  question 
whether  relief  by  Injunction  or  by  damages  shall  be  grant- 
ed depends  upon  the  circumstances  of  each  case.  Some 
examples  however  of  the  application  of  these  principles  are 
here  given.  Thus  it  was  held  that  the  re-erection  of  his 
house  by  the  defendant,  notwithstanding  notice  from  the 
plaintiflp,  so  as  to  darken  some  of  the  principal  rooms  of  the 
plaintiff's  house,  making  them  unfit  for  occupation  during 
the  day  without  artificial  light,  was  an  injury  which  could 
not  be  adequately  redressed  by  an  award  of  damages.^  So 
also  any  act  by  which  the  control  of  light  and  air  are  taken 
out  of  the  hands  of  the  person  entitled  to  them,  or  by  which 
the  access  ot  light  and  air  to  the  window  of  a  dwelling- 
house  is  interfered  with,  is  prima  facie  an  injury  of  a  serious 
character.  When  a  defendant,  therefore,  without  leave  or 
license,  took  possession  of  the  plaintifTs  window  as  com- 
pletely as  if  he  had  blocked  it  up  altogether,  it  was  held  that 
the  injury  was  not  reparable  by  damages.^ 

But  when  tlie  plaintiff  has  no  other  than  a  pecuniary 
interest  in  the  premises  and  would  always  have  been  satis- 
fied with  a  liberal  solatium  for  its  violated  rights,  damao'es 
may  properly  be  substituted    for  an  Injunction.^ 

An  obstruction  to  a  right  of  way  has  been  held  to  be  a 
real  and  substantial  inconvenience  entitling  to  an  Injunc- 
tion.* A  forced  joint  occupation  of  an  undivided  dwelling- 
house  of  a  Hindu  family  by  an  intruder,  even  though  he 
be  an  owner,  against  the  will  of  the  resident  Hindu  co- 
parcener, is  an  injury  for  which  pecuniary  damages  would 

'  Jamnadas,  <i;c.  v,  Atmaram,  dbc,  I.  L.  K,,  16  Cal.,  252  (1889);  Nasar- 

I.   L.  R.,  2  Bom.,  133  (1877)  ;  but  bhai  v.  Munshi,  I.  L.   K.,  16  Bom., 

the  remedy  depends  upon  the  facts  533  (1891). 

proved  :  Ranchod  v.  Lalhi,  10  Bom.  2  Nandkishor    v.   Bhagubhcti,  I. 

H.  C.  R.,  95   (1873)  ;  Dhtinjibhoy  L.  R.,  8  Bom.,  95  (lSb3). 

Cowayl  Umrigar  v.   Lisboa,  I.  L.  »  The   Land  Mortgage  Bank  of 

R.,  13  Bom.,  252  (1888) ;  r/ie  iawi  India  v.    Ahmsdbhoij   Habbibhoy, 

Mortgage  Bank  v.  Ahinedbhoy,  I.  I.  L.  R.,  8  Bom.  at  p.  91  (1883). 

L.  R.,  8  Bom.,  71,  72;  Benode  Goo-  ♦  G.I. P.  Railvay  v.  Novrroji  Pes- 

maree  Dossee  s.Soudaminey  Dossee,  tanji,  I.  L.  R,,  10  Bom.,  390(1885) 
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not  be  compensation.^  If  the  Court  sees  that  the  damage 
caused  to  the  plaintiff  by  the  act  complained  of  is  unsub- 
stantial and  trifling,  it  will  hesitate  upon  imposing  any 
obstacle  in  the  way  of  a  company,  such  as  a  Railway 
Company,  serving  the  interests  of  the  general  public.^ 
Where  certain  persons  sued  for  an  Injunction  and  for  a 
declaratory  decree  as  to  their  title  to  free  access  with  their 
patrons  to  certain  sacred  shrines  and  to  receive  presents 
from  their  patrons  unfettered  by  certain  rules  which  had 
denied  this  title,  it  was  held  that  they  were  entitled  to  such 
a  decree  as  also  to  further  relief  by  way  of  permanent 
Injunction,  as  the  defendants  had  threatened  to  invade  their 
enjoyment  of  property,  and  the  invasion  was  such  that 
pecuniary  compensation  would  not  afford  adequate  relief.^ 

In  a  suit  for  a  mandatory  Injunction  to  remove  a  wall, 
it  was  said  that  if  the  plaintiff  had  quietly  acquiesced  in 
the  building  of  it  and  had  only  objected  on  its  completion, 
the  Court  should  award  him  damages  only.* 

In  the  case  of  obligations  arising  from  contract  the  Court 
will  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  the  Specific  Relief  Act  relating  to  specific  per- 
formance ;  and  will,  if  the  case  be  otherwise  proper,  grant 
an  Injunction  where  it  would  decree  specific  performance.^ 
It  follows  therefore  that  an  Injunction  cannot  be  granted 
to  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced.^  And  as  a 
contract  which  is  one  for  the  non-performance  of  which 
compensation  in  money  is  an  adequate  relief  cannot  be 
specifically  enforced,^  so  an  Injunction  will  not  be  granted 

>  Anantnath  Dey  v.  Mackintosh,  Haridas,  10  Bom.  H.  C.  K.,  95,  97 

6  B.  L.  R.,  571,  573  (1871).  (1873). 

"  O.  I.   P.   Bailway   v.  Noioroji  *  Act  I  of  1877,  s.  54.  As  to  the 

Pestaw/i,  I.  L.  R.,  10  Bom.,  390, 394  cases    in     which     it    will    decree 

(1885).  specific  performance  v.  ib.,  ss.  12-30. 

3  Kalidas  Jivram  v.   Gor  Parja-  *  lb.,  s.  56,  cl.  (/). 

ram  Hirji,  I.  L.  R.,   15  Bom,,  309  '  lb.,  s.  21,  cl.  («) ;  see  Illustra- 

(1890).  tions  to  tliat  clause  ;  see  Nelson, 

♦  Ranchod  Jamnadas  v.    Lallu  p.  163. 
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to  prevent  its  breach.^  When  a  contract  comprises  both 
an  affirmative  and  a  negative  agreement,  though  the  Court 
may  be  unable  to  compel  specific  performance  of  the  first, 
it  may  yet  grant  an  Injunction  to  perform  the  latter 
agreement.^  And  so  when  the  defendant  in  England 
agreed  with  a  Railway  Company  to  serve  the  latter  exclu- 
sively for  four  years  in  India  and  having  come  to  India  at 
the  expense  of  the  Company  and  served  it  for  two  years, 
left  its  service  for  that  of  another  employer,  it  was  held 
that  the  plaintiff  company  were  entitled  to  an  interlocutory 
Injunction  restraining  the  defendant  from  serving  others, 
in  that  pecuniary  damages  would  not  adequately  compen- 
sate the  company  for  the  defendant's  breach  of  contract.^ 
A  person  may  contract  himself  out  of  the  remedy  by 
Injunction  as  where  he  has  agreed  that  the  remedy  in  re- 
spect of  the  breach  of  an  agreement  shall  be  in  damages ; 
in  which  case  the  Court  will  not  grant  an  Injunction.* 
Prima  facie  any  purely  mercantile  contract  is  one  admit- 
ting of  compensation  in  money.^  But  of  course  it  may 
be  shown  that  under  the  particular  circumstances  the  case 
is  otherwise. 

If  money-compensation  is  the  proper  form  of  relief,  if 
should  obviously  be  compensation  measured  by  the  right 
infringed.  It  is  only  in  respect  of  this  that  the  plaintiff  is 
competent  to  sue,  and  sueing  on  a  limited  ground  a  plain- 
tiff cannot  be  entitled  to  compensation  on  one  greatly 
more  extensive.^  In  order  that  damages  should  be  an 
adequate  substitute  for  an  Injunction,  they  must  cover  the 
whole  area  which  would  have  been  covered  by  the  Injunc- 

'  Act  I  of  1877,  s.  56,  cl.  (/).  *  Muncherji  Furdoonji  Mehta  v. 

*  lb.,  s.  57.  Noor     Mahomedbhoy     Jarrybhoy 

"  Madras  Baihoay   Company  v.  Pirbhoy,   I.  L.  R,,   17  Bom.,   711 

Bust,  I.  L.  R.,  14  Mad.,  18  (1890) ;  (1893). 

and  see  CallianjiHarjivanv.  Narsi  *  Haji  Abdul  Allarahhi  v.  Haji 

Tricuni,  I.  L.  R.,  18  Bom.,  702,  711  Abdul  Bacha,  I.  L.  R.,  6  Bom.,  5,  7 

(1894) ;  ib„  I.  L.  R.,  19  Bom.,   764  (1881). 

(1895).  «  The  Land  Mortgage  Bank  of 
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(a)  If  the 
plaintiff  be 
held  entitled 
to  damages, 
they  must  be 
given. 


{b)  Assess- 
ment of,  and 
enquiry  as  to, 
damages. 


tion  ;  and  must  comprise  as  well  the  damages  for  wrong- 
ful acts  continued  up  to  the  time  of  trial  as  for  those 
which  had  taken  place  before  the  issue  of  the  writ.^  If 
the  wrongful  act  has  come  to  an  end  before  the  trial, 
the  Court  has  jurisdiction  nevertheless  to  assess  the 
whole  of  the  damages  accrued.^  When  an  action  is 
brought  for  an  Injunction  in  respect  of  a  threatened 
injury  and  no  actual  wrong  has  been  committed  by  the 
defendant,  the  Court  has  no  jurisdiction  to  give  damages 
in  substitution  for  such  Injunction.^ 

If  the  Court  be  of  opinion  that  a  plaintiff  is  entitled  to 
relief,  but  that  damages  and  not  an  Injunction  is  the 
appropriate  remedy,  it  must  award  damages,  or  order  an 
enquiry  as  to  damages.  It  cannot  dismiss  the  plaintiff's 
suit.  In  England,  formerly,  if  a  bill  in  Equity  were 
dismissed,  the  plaintiff  would  have  had  his  suit  at  law  for 
damages.  In  this  country,  however,  a  new  suit  would  not 
lie,  and  consequently  when  the  plaintiff  is  held  entitled  to 
a  remedy,  the  appropriate  remedy  should  be  awarded.* 
It  is  no  objection  to  the  grant  of  damages  that  they  have 
not  been  specifically  prayed  for  ;  they  may  be  had  under 
the  prayer  for  general  relief.*  Nor  is  the  right  to 
damages  lost  because  performance  has  been  obtained  from 
the  defendant  before  the  suit  comes  to  a  hearing.^ 

The  parties  either  in  the  Original  or  Appellate'^  Court 
may  agree  as  to  the  amount  which  shall  be  payable  as 
damages.  Thus  a  sum  may  before  judgment  be  agreed 
upon  as   satisfying  the    claim   to  which    the    plaintiff  is 


India   v.   Ahmedhhoy    Hahbibhoy, 
I.  L.  R.,  8  Bom.,  35,  93  (1883). 

'  Fritz  V.  Hobson,  U  Ch.D.,543, 
556,  557. 

3  lb. 

'  Dreijfus    v,    Peruvian    Guano 
Company,  L.  R.,  43  Ch.  D.,  310. 

"*  Callianji  Harjivan  v.  Narsi 
Tricum,  I.  L.  R.,  19  Bom.,  7G1 
770  (1895). 


»  Catton  V.  Wyld,  32  Beav.,  266  ; 
Belts  V.  Neilson,  3  Ch.  Ai^p.,  441  ; 
Stanley  v.  Shreiusbury,  19  Eq., 
616. 

*  Cory  V.  Thames  Iron,  <L-c., 
Company,  11  W.  R.  (Eng.)> 
589. 

'  Benode  Coomaree  Dossee  v- 
Soudaminey  Dossee,  I.  L.  R,,  16 
Cal.  at  pp.  262,  264  (1889). 
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entitled  to  as  damages,  it  being  left  to  the  decision  of 
the  Court  to  deal  with  the  question  as  to  whether  an 
Injunction  should  or  should  not  be  granted  under  the 
circumstances  of  the  case  ;'  or  a  similar  agreement  may  be 
entered  into,  leaving  it  to  the  decision  of  the  Court  whether 
the  plaintiff  be  entitled  to  any  relief  whether  by  Injunc- 
tion or  damages.  If  there  be  no  agreement  as  to  the 
amount  of  damages,  the  Court  may  itself  award  damages 
to  the  plaintiif,  or  order  an  enquiry  as  to  damages.^  An 
enquiry  as  to  the  damages  will  not,  as  leading  to  greater 
expense,  be  directed,  where  there  is  no  difficulty  in  assess- 
ing damages,  but  the  Judoe  will  himself  assess  them  at 
the  trial.^  Where  an  enquiry  as  to  damages  would  have 
been  costly  and  in  any  case  a  decree  for  damages  against 
the  defendant  would  not  have  been  of  much  value,  the 
Court,  under  the  particular  circumstances  of  the  case, 
awarded  nominal  damages  only.*  Where  no  issue  as  to 
damages  is  framed  or  tried  by  the  lower  Court,  the  Appel- 
late Court  may  refer  the  case  back  to  the  first  Court 
for  the  trial  of  an  issue  as  to  damages  under  section  566 
of  the  Civil  Procedure  Code  ;^  or  may  itself  determine 
the  same.^ 

Damages  may  be  combined   with  a  limited  Injunction.  (iU) Combina- 
Though  this  form  of  relief,  which  is  expressly  provided  for  *^ggg  aiuUn™ 
by  Lord   Cairns'   Act,  is  not  mentioned  by  the  Specific  junction. 
Relief  Act,  it  may  yet  be  awarded  where    the    circum- 
stances of  the  case  so  require.'^       So  where  in  a  suit  in 
respect  of  a  nuisance  the  Original  Court  had  granted  such 


1  ib,^  264.  Soudaminey  Dossee,   I.   L.  R.,  16 

«  Callianji   Harjivan    v.    Narsi  CaL  at  pp.  "262,  264  (1889). 
Trirnm,   I.    L.  R.,  19  Bom.   at  p.  *  Callianji    Harjivan   v.  Narsi 

770  (1895).  Tricum,  I.  L.  R.,  19  Bom.  at  p.  770 

»  KeiT,  Inj.,  41.  (1895) ;  see  Civ.  Pr.  Code,  s.  566. 

♦  Callianji  Harjivan  v.  Narsi  '  The  Land  Moi-f.guge  Bank  u/ 
Tricum,  I.  L.  R.,  19  Bom.,  764,  India  \.  Ahmedbhoy  Habibhoy  and 
770(1895).  Kesowram   Ramanand,  1.   L.    R., 

*  Benode     Coomaree     Dossee    v.  8  Bom.  at  pp.  77,  91  (1883). 


W,  IR 


10 


14(5  INJUNCTIONS    (iENERALLY. 

an    Injunction  the  order   was   uplic^ld  by   tlie    Appellate 
Court,  wliicli  observed  as  follows  : — "  In  the  present  case 
damases  have  been  conilnned  with  a  limited  ininnction. 
This  ])artieular  coml)ination   of  relief  is  not  ex^n-essly  pro- 
vided for  in  the  Specific  Relief  Act.     But  by  section  52  of 
the  Act,    '  preventive  relief  is  granted  at  the  discretion  of 
the  Court.'     B}^  section  54  '  an  injunction  may  be  granted 
to  prevent  a  multiplicity  of  judicial  proceedings,'  which 
embraces  as  well  repeated  suits  by  the  same  plaintiffs  as  a 
series  by  different  plaintiffs.     On  the  other  hand,  section 
56   says  an   injunction  cannot  be  granted  '  when  equally 
efficacious  relief  can  certainly  be  obtained   by  any  other 
usual    mode   of  proceeding.'     A  mere  award  of  damages 
in  this  ease  would  not  prevent  future  claims   for  future 
injuries.     Preventive  relief  may,  therefore,    properly  be 
given  ;   but   being   given   to  a   certain  extent,  it  appears 
that   for  the  residual  injury  which,  as  the  learned  Judge 
below   has   found,  is   really  small,  damages  will  afford  an 
efficacious   relief — equally  efficacious  as  relief,  though  not 
so  efficacious  in   delivering  over   the    defendants   to    the 
tender  mercies  of  the  plaintiff's  compan}-.     The  judgment 
of  Bramwell,  B.,  in  the  Stockport  Waterworks  Compaii//  v. 
Potter,^  shows  that  it  is  an  important  ingredient  in  the 
wrong  occasioned  by  carrying  on  an  offensive  business,  if 
all  possible  remedial  measures  are  not  adopted.     We  think 
this  Court  may  prescribe  such  measures  as  the  condition  of 
continuing  a  business,  and  give  damages  for  the  inevitable 
injury  where    these    will   suffice,  though  Rolfs  Act  and 
Lord  Cairns'  x\ct  are  not  in  force  here.     At   any  rate, 
the  defendants,  who  are  the  persons  to  be  affected  by  the 
injunction,  may,    if   they  dislike  the    combined    remedy, 
avoid  it  by  submitting  to  an  injunction  which  will  appa- 
rently close  their  factory.     If  the  defendants  submit,  the 
plaintiffs'  company  cannot  complain  that  in  addition  to 

'  3  H.  L.,  326  ;  31  L.  J.  Ex.,  16. 
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damages  it  obtains  a  I'nrthor  discretional  relief,  leaving  it 
to  the  necessity  of  further  litigation  only  should  a  reason- 
able use  of  their  premises  be  exceeded  in  future  by  the 
defendants.  The  modified  conditional  injunction  framed 
by  the  learned  Judge  below  is  calculated  in  its  intention 
to  provide  the  requisite  remedy  in  this  case  by  reducing 
the  annoyance  caused  by  the  working  of  the  mill  to  such 
a  moderate  and  perhaps  irreducible  minimum  as  will  be 
fairly  compensated  by  damages  for  the  premises  occupied 
by  the  plaintiiTs'  company  aflfected  by  it  It  will  only  be 
necessary  to  mould  the  wording  so  as  distinctly  to  provide 
against  any  increase  of  smoke,  cotton,  flutf",  or  noise  of 
machinery  beyond  what  subsisted  at  the  date  of  the  decree 
(see  Goldsmtd  v.  Ttmhridge  Wells  Improvement  Com- 
miitsionerii),^  and  to  add  that  the  injunction  does  not  free 
the  defendants  from  any  necessity  they  may  be  under  of 
working  always  so  as  to  cause  the  least  annoyance  reason- 
ably possible  to  the  occupants  of  the  premises  with  respect 
to  which  the  decree  is  made.  It  may  be  that  inventions  will 
be  made  by  which  the  now  inevitable  annoyance  may  be 
easily  diminished  ;  and  should  a  right  then  arise  for  the 
neighbours  to  a  working  of  the  mill  so  as  to  be  less  oflfen- 
sive,  they  ought  not  to  be  precluded  from  that  right  by  an 
injunction  intended  for  their  benefit.^ 

§35.     The  Court  may  refuse  relief,  or  give  relief  either  by  if  relief  be 
Injnnction,  or  damages,  or  by  a  combination   of  both,  but  feof^one  or 
it  cannot  compel  a  plaintiff,  who  is  entitled   to  its  aid,  to  other  of  the 

II'  '        preceding 

accept  some  other   form  of  relief.     So  in  the  undermen-  kinds. 
tioned    case^  the  plaintiff  complained  that  the  defendants 


>  L.  R.,  1  Ch.,   349  ;  S.  C,  35  L.  upon   the  fact  that   there   is  no 

J.,  Ch.,  382.  proper  compensation  in  damages, 

*  The  Land  Mortgage  Bank  of  the  latter  will  not  be  granted  in 

India  v.  Ahmedhhoy  HabibJioy  and  addition  to  the  injunction:  Eardley 

Keso\oram  Ramanand,    I.  L.   K.,  v.    Granville,    24    W.    R.    (Eng.), 

8  Bom.,  at  pp.  91—93  (1883);  it  has  528. 

however  also   been    held  that,    if  ^  Kadarhhai    v.   RahimbJiai,   I. 

the  title  to  an  injunction  depends  L.  R,,  13  Bom,,  674  (1889). 
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iiitendod  to  build  so  as  to  obstruct  the  passage  of  light  and 
air  through  an  ancient  window  in  his  house,  and  render  a 
room  therein  unfit  for  use,  and  prayed  for  a  perpetual 
Injunction  restraining  the  defendant  from  so  building. 
The  Subordinate  Judge  granted  the  Injunction  as  prayed. 
The  defendants  appealed  to  the  Joint  Judge  who  amended 
the  lower  Court's  decree  by  ordering  the  removal  of  the 
Injunction,  and  directing  in  its  stead  a  new  window  to  be 
opened  by  the  defendant  in  the  plaintiffs  house  to  the  east 
of  the  window  in  question,  the  light  into  which  would  not 
be  interfered  with  by  the  defendant's  house.  The  High 
Court  on  appeal  reversed  this  decree,  holding  that  the 
plaintiff  had  an  absolute  and  indefeasible  right  to  the 
easement  which  he  had  acquired  ;  and  the  only  possible 
question  was  whether  an  Injunction  or  damages  was  the 
appropriate  remedy  under  the  circumstances  of  the  parti- 
cular case,  and  that  the  form  of  relief  which  had  been 
given  by  the  Joint  Judge  to  the  plaintiff  was  one  which 
the  latter  could  not  be  compelled  to  accept. 


CHAPTER  III. 

Practice  kklating  to  Injunctions.- 

36.     Means  by  which  an  Injunc-       §  39.  Evidence  in  support  of  Ap- 

tion  is  obtained.  plication. 

(i)  Injunctions  are  granted  upon       §  40.  Hearing  of  Application. 

gyjt  .                                            §  41.  Discharge,  Variance  &  Dis- 
solution OF  Injunction. 

(ii)  In  urgent  cases  by  motion       g  42.  Appeal    in   the   matter    of 

cxpartt  without  notice,  and  Injunctions. 

before,  or  after  appearance;       §  43,  Reference,  Revision  k  Re- 

(iii)  In    other  cases    by    motion  view  IN  the  same  matter. 

for  a  rule  M('s?,or  upon  notice       §  44,  Costs. 

before,  or  after  appearance.       §  45.  Enforcement  of  Orders  »& 


§  37.     Interim  Orders. 


Decrees  granting  Injunc- 
tions. 
§  38.     Injunction  upon  Terms.  §  46.    Limitation. 


§  36.     The  means  by  which  an  luj unction  is  obtained,  Means  by 
as  also  all  other  rules  of  practice  governing  the  issue  of  ^j|j^,'y^j^j^j^ 
this  form  of  relief,  constitute  a  portion  of  the  general  law  obtained. 
relating  to  the  procedure  to  be  followed  in  civil  suits,  and 
are  to  be  sought  for  in  the  rules  and  practice  of  the  High 
Courts  and  the   provisions   of  the   Civil   Procedure   Code. 
The  rules  relating  to  the  obtaining  of  temporary  Injunc- 
tions  only    are    dealt   with  in  this    Chapter.     Perpetual 
Injunctions  are  obtainable  by  decree  made  at  the  trial,  and 
the  practice  relating  thereto  is  the   same  as  that  which 
governs  the  making  of  decrees  granting  other  than  speci- 
fic relief. 

An  Injunction  will,  as  already  observed,  only  be  granted  ('*  injunctions 

«'  '  J  t         J  0  ore  granted 

upon,  or  in,  a  suit  praying  for  that  or  other  relief.     There  "pon  suit. 


150  rRACTICIi    IIELATING    TO    IN.! UNCTIONS. 

must  be  a  pending  iietion  in  which  tlie  Injunction  ni;iy  be 
obtained  :'  thougb  possibly  in  extremely  urgent  cases 
the  Court  may,  in  accordance  with  the  Englisli  practice, 
grant  an  Injunction  before  the  filing  of  a  plaint  upon  the 
plaintifts  undertaking  to  institute  a  suit  forthwith.''  In  ac- 
tions for  an  Injunction,  as  in  other  actions,  the  rule  api)lies 
that  all  persons  interested  in  the  subject-matter  should  be 
made  parties  to  the  proceeding  on  either  the  one  or  the 
other  side  of  the  record.^  As  a  general  rule,  an  Injunc- 
tion should  be  specifically  prayed  for  when  tlie  ol^taining 
of  that  relief  is  a  substantial  object  of  the  action  ;  though 
leave  will  be  given  to  amend  the  plaint  by  adding  a  ])rayer 
for  an  Injunction  ;  and  an  Injunction  may  be  granted  at 
the  hearing  of  the  cause  though  not  prayed  for  in  the 
plaint.*  So  after  decree  parties  to  the  suit  or  i)ersons  who 
have  or  may  come  in  under  the  decree  will  be  restrained 
from  taking  ])roceedings  contrary  to  the  decree  or 
violating  its  s[)irit  without  any  prayer  for  an  Injunction.^ 
When  the  plaint  has  been  registered  a  summons  is  issued 
to  the  defendant  to  appear  and  answer  the  plaintiff's 
claim.  ^ 
(ii)  in  urgent  As  a  general  rule,  notice  of  an  aj>[)lication  for  an 
HoTe.r jwrte      Injunction  must  be  given  to  the  opposite   party.     But  in 

»  v.an«e,p.41;High,Inj.,§1566.  K.,    199(1875);    Municipal  Com- 

2  v.  ante,  p.  69,  n.  (2).  missionem    for    Toicu    of    Mad- 

^§17,   ante;    Spelling's    Extra-  ras  v.  Branson,  I,  Li.  R.,  3  Mad., 

ordinary  Relief,  §970;  Hiyh,  In j.,  201      (1881);       Public      Trustees, 

§§  1547—15(34  ;  and  see  as  to  s.  30  shepherd   v.    Trustees   of  Fort   of 

of  the  Civ.  Pr.  Code;  Baiju   Lai  Bomhaij,  I.  L.  R.,  1  Bom.,  132,  477 

Parbatia    v.    Bulak  Lai    Patlmk,  (1876).     As  to  tenant's  and  land- 

I.    L.      R.,    24   Cal.,   385  (1897)  ;  lord's  respective  rights  of  action, 

right  to  sue  as  constituted  attor-  see  The  Land  Mortgarjc,  Bank  of 

ney,   Nemava    v.     I)eva7idrappa ,  India    v.    Ahmedbhoij   Hahihho//. 

I.    L.    R.,   15   Bom.,    177     (1890)  ;  I.  L.  R.,  8  Bom.,  87-88  (1883). 

Injunctions     against     Municipal  "*  Joyce,  luj.,  1262,1263;   Kerr, 

bodies,     Chabi/da.s    v.    Municipal  Inj.,  612  ;  Civ.  Pr.  Code,  ss.  50  ( *?), 

Comminsioner  of  Bombay,  8  Bom.  53. 

H.    C.   R.,    85  (1871)  ;    Hormayi  *  Joyce,  Inj.,  1263. 

Karsefji  v.  Pedder,  12  Bom.  H.  C.  «  Civ.  Pr.  Code,  Ch.  VI. 
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cases  where  the  object  of  granting  the  Iniiinction  would  without  notice, 

•'  o  o  .1  find  before,  or 

be  defeated  l)y  delay,  in  urgent  cases  of  threatened  .-if terappear- 
mischief  and  in  cases  where  notice  of  an  intention  to 
apply  for  an  Injunction  might  lead  to  the  commission  of 
the  act  before  the  time  for  hearing  a  motioii  on  notice, 
an  Injunction  may  be  granted  ex  parte  before  or  after 
the  appearance  of  the  defendant  to  the  suit.^  In  very 
pressing  cases  an  Injunction  may  be  applied  for  e^v  parte 
before  service  of  the  writ  of  summons.^ 

An  Injunction  is  granted  ex  parte  and  without  notice 
to  the  opposite  party  only  in  cases  where  considerable 
mischief  might  ensue,  if  the  issue  of  the  process  were 
delayed,  until  notice  should  be  given  to  the  party  against 
whom  it  is  sought.  "  Such  an  Injunction  on  the  applica- 
tion of  one  party,  and  without  previously  giving  to  the 
person  to  be  affected  by  it  the  opportunity  of  contesting 
the  propriety  of  its  issuing,  is  a  deviation  from  the 
ordinary  course  of  justice,  which  nothing,  but  the  existence 
of  some  imminent  danger  to  property,  if  it  be  not  so 
granted,  can  justify.  A  case,  therefore,  of  irremediable 
mischief  impending  must  be  made  out.  By  this  is 
certainly  not  meant  necessary  and  inevitable  destruc- 
tion, but  great  and  serious  danger  not  capable  of  being 
averted  probably,  if  delay  be  interposed.  The  Court 
with  a  proper  jealousy  has  guarded  the  establishment  of 
this  anomalous  practice  by  a  very  salutary  rule  which 
requires  that  a  full  communication  should  be  made  to  the 
Court,  which  grants  the  Injunction,  of  all  material  facts 
which   might  influence   its  decision."^     As  observed  by 

'  Civ.   Pi'.    Code,  s.  494  ;  Joyce,  '  Freeman  v.  McArthur,  2  Tay- 

Irij.,    1261;    Kerr,   Inj.,   615,   C16,  lor  &   Boll,  H.,  10,   2.5,  7>,'r  Peel, 

but    in    the    absence   of    pressinj^-  C.  J.  (1851).  "  A  very  mischievous 

necessity  it  is   improper  to  do   so.  and  oppressive  use  may  be  made 

Spelling  op.  ri/.,  §  1016.  of  this   writ,   and  it  is   our  duty 

^  H.   v.  //.,  1  Ch.  D.,  276;  Cole-  to  narrow  its   issue  ex   inirte    to 

bourne    v.    Coleboitrne,    ib.,    690 ;  the    cases    in    which    it    is    alone 

Brand  \\  M  if  son, 'IW'f.l^.   (Eng.),  tittiny-   that   it   should    so    issue,' 

o24.  ih.,  26. 
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Sir  Lawrence  Peel,  0.  J.,  in  the  case  already  cited,  the 
Courts  have  guarded  the  practice  of  ex  parte  Injunctions 
by  the  rule  which  requires  that  all  material  facts  should 
be  disclosed.  So  where  a  motion  was  made  on  a  ])artial 
statement  of  the  facts  and  the  dissolution  of  the  Injunc- 
tion was  resisted  on  a  case  not  then  made,  it  was  said  that, 
if  the  Court  allowed  this,  it  would  encourage  the  suppres- 
sion of  important  facts  and  the  Court  dissolved  the  Injunc- 
tion, and  held  that  where  a  fact  is  not  communicated  which 
would,  if  communicated,  have  prevented  the  issue  of  an  e.v 
parte  Injunction,  the  Injunction  will  be  dissolved,  even 
though  a  fraudulent  suppression  be  not  made  out.'  It  is  a 
general  rule,  therefore,  that  on  an  e.v  parte  application  for 
an  Injunction  the  material  facts  must  be  fully  and  fairly 
stated  to  the  Court.^  If  the  Court  be  of  opinion  upon  an 
application  e.v  parte  that  the  case  is  not  so  urgent  as  to 
require  its  immediate  interference,  it  will  either  grant 
a  rule  nisi,  or  order  notice  of  the  application  to  be  served 
on  the  defendant, 
(iii)  in  other  In  other  than  urgent  cases  justifying  the  issue  of  an 

tioirf o'r  a^ruie  ^''^'  ff^t't^  Injunction,  application  should  be  made  after  the 
ntsi,  or  upon     filJuo;  of  the  plaint  and  before,  or  after,  appearance  of  the 

notice  before,  *="  i  '  >     i  i 

or  after  ap-      defendant  for  a  rule   nisi  which  is  then  served  upon  the 

pearauce. 

defendant  calling  upon  him  to  show  cause  why  an  Injunc- 
tion should  not  be  awarded,  when,  if  no  cause  be  shown, 
the  rule  is  made  absolute  ;  or,  as  is  more  commonly  done, 
the  opposite  party  should  be  served  with  notice  of  motion 
for  a  particular  day.  In  cases  where  danger  is  imminent 
(though  not  so  imminent  as  to  justify  the  issue  of  an 
£x  parte  Injunction),  leave  will  be  given  before  the  appear- 
ance of  the  defendant  upon  filing  the  plaint  to  serve  a 
notice  of  motion  or  a  short  notice.^     If  the  plaintiff  has 

•  Freeman  v.   Mr, Arthur,  supra,  *  Joyce,  Inj.,  1'263,  ct  ihi  r.usiis. 

26,   28;  see  also   SreemuUy  Soho-  ^  Joyce,  Inj.,  1261,  1262;  Kerr, 

rhurry    Dossee  v.     Hurree    Kisto  Inj.,  614.    [In  Maynard  \.  Fraser. 

iJo.y,  2  Boulnois,  R.,  62(1859).  cited    in   Joyces   Inj.,    1202,     the 
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not  a  case  for  an  ex  [jcirte  Injunction,  or  for  an  applica- 
tion to  serve  a  short  or  other  notice  of  motion,  then  the 
motion  for  the  Injunction  must  be  brought  on  in  the 
same  way  as  other  ordinary  motions,  namely,  on  the  day 
appointed  by  the  Court  for  hearing  motions.  After  the 
defendant  has  appeared,  the  general  rule  is,  that  an  In- 
junction can  only  be  moved  for  on  notice  of  motion,  but 
if  the  threatened  danger  is  imminent,  and  would  be 
irremediable,  the  Court  will  grant  an  Injunction  without 
notice  of  motion.^  The  rule  laid  down  by  the  Civil 
Procedure  Code  is  that  the  Court  must  in  all  cases,  except 
where  it  appears  that  the  object  of  granting  the  Injunction 
would  be  defeated  by  the  delay,  before  granting  an  Injunc- 
tion, direct  notice  of  the  application  for  the  same  to  be  given 
to  the  opposite  party.^  So  where  a  Court  made  an  order 
granting  a  temporary  Injunction  under  section  492  of  the 
Civil  Procedure  Code  without  directing  notice  of  the  appli- 
cation for  an  Injunction  to  be  issued  to  the  other  side  and 
its  order  directing  stay  of  sale  of  property  in  execution 
was  passed  ex  parte  without  the  other  side  being  given 
an  opportunity  to  show  cause,  it  was  hold  that  the  order 
was  irregular.^ 

Where  an  Injunction  is  granted  without  notice,  the  party 
aggrieved  may  apply  either  to  have  it  discharged  under 
section  496  of  the  Civil  Procedure  Code,  or  he  may  appeal.^ 
But  the  former  appears  to  be  the  proper  course  to  be  taken 
in  such  a  case.  No  appeal  lies  from  an  order  refusing  to 
issue  an  Injunction  without  issuing  notice  to  the  opposite 

Court    gave     leave    to    serve     a  see  Kerr,  Inj.,  614 — 617. 
notice  of  motion  before    the  Bill  '  Amoluk  Ram  v.   Suhili  Singh, 

had  been  filed    upon  the  under-  I.     L.     R.,     7    All.,     550    (ISbio) ; 

taking  of  the  defendant  that  the  and     see     Joyiiarain     Geeree     v. 

Bill  should   be  on    the    tile  when  Shibpersad   Geeree,  6  W.  R.,  108, 

service  was  effected.]  109  (1863)  ;  Man    Mohinee    Dossee 

*  ih.  v.  Ichamoyee  Dosnee,   13  W.  R.,  60 

*  Civ.  Pr.  Code,  s.  491 ;  corres-  (1870). 

ponding-  with  s.  95,  Act  VIII  of  "  Aviolak  Earn  v.  Sahib  Singh, 

1859  ;  this  section  applies  to  H.  C;       I.  L.  R.,  7  All.,  550,  552  (1885). 
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])arty.'  Notice  of  motion  should  be  served  on  all  parties 
interested  in  the  question  raised  by  the  motion.  Unless 
where  substituted  service  is  ordered,  the  notice  is  served 
personally,  and  may  be  served  on  the  solicitor  after  the 
appearance  of  the  party  to  the  action.  If  upon  the  hear- 
ing of  the  motion  it  appear  that  there  has  been  no  proper 
service,  or  that  service  of  notice  has  not  been  made  on  a 
party  entitled  thereto,  the  Court  will  either  dismiss  or 
adjourn  the  hearing  of  the  ap|)lication.  The  notice  of 
motion  should  be  entitled  in  the  cause  in  which  it  is  made 
and  should  state  on  whose  behalf  the  motion  is  to  be  made, 
the  day  on  which  the  motion  is  to  be  made,  and  tiie  nature 
of  the  order  asked  for.  Costs  may  be  given  thouoh  not 
asked  for  by  the  notice.^ 
iiikrim  orders.  §  37.  Instead  of  issuing  an  Injunction  in  the  first 
instance  the  Court  may  grant  an  later'im  order  by  which  the 
defendant  is  restrained  until  after  a  [larticular  day  named, 
liberty  being  given  to  the  plaintiff  to  serve  notice  of  motion 
for  an  Injunction  for  the  day  before  such  day.  Interim 
orders  are  temporary  ea;  jim?'?^  Injunctions,  or  interim  re- 
straining orders  in  the  nature  of  Injunctions,  which  are 
granted  when  the  plaintiff,  not  showing  quite  a  case  for  an 
ex  parte  Injunction,  without  more,  shows  a  case  for  giving 
short  notice  of  motion  for  an  Injunction,  and  for  protection 
in  the  meantime.  The  //ii^'r/zH  order  is  therefore  an  Injunc- 
tion or  restraining  order,  obtained  ex  parte,  to  be  in  force 
until  after  a  day  named,  with  liberty  (if  required)  to  serve 
a  notice  of  motion  for  an  Injunction  on  the  day  before 
that  day,  when  the  question  of  the  right  to  an  Injunction 
would  be  disposed  of,  on  the  notice  of  motion.^  Interim 
orders  are  generally  granted  upon  an  ex  parte  a])plication 
for  such  order  with  liberty  to  serve  notice  of  motion,*  or 
upon  a  motion  for  a  rule  nisi. 


'  Liiia  V.  LHi.-<,  I.  L.  R.,  VI  Mad.,       014-617. 
186(1888).  ^  Joyce,  Iiij.,  i;^!J4. 

"  Joyce,  Inj.,  1-284  ;   Kerr,  Iiij.,  "  Kerr,  Inj.,  625. 
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An  interim  Injunctiou  inaj  be  applied  for  on  the  pre- 
sentation of  the  plaint.'  Where  this  had  been  done  and 
Counsel  !ip[)eared  for  the  defendants  and  it  was  objected 
that,  the  apiilication  being  for  an  interim  Injunction,  the 
defendants  could  not  be  heard,  the  Court,  under  the  [)ar- 
licular  circumstance.-,  considered  that  the  defendants  should 
be  heard. ^ 

Though  an  ap[)lication  for  an  interim  Injunction  may 
be  rejected,  the  (Jourt  may  grant  a  rule  nisi  for  an  In- 
junction in  the  terms  as  prayed. **  An  interim  order 
and  a  rule  )iisi  may  be,  and  ordinarily  are,  granted 
at  the  same  time.*  And  upon  the  hearing  of  the  rule 
the  interim  order  as  well  as  the  rule  will  either  be  dis- 
charged or  the  rule  will  be  made  absolute.^  In  the 
event  of  an  ofter  of  compromise  the  rule  and  interim 
Injunction  may  l)e  ordered  to  stand  over  for  a  fixed  timcj 
upon  the  expiry  of  which  time  the  rule  will  either  be 
maile  absolute  or  the  interim  Injunction  and  rule  will  be 
discharged.'^ 

§  38.  An  Injunction  may  be,  and  often  is,  given  or  Injunction 
withheld  ui)on  certain  terms  or  conditions  only,  of  which 
the  most  frequent  is  the  usual  undertaking  as  to  damages. 
In  doubtful  cases  where  damage  may  be  occasioned  to  the 
defendant,  in  the  event  of  an  Injunction  or  interim  re- 
straining order  proving  to  have  been  wrongly  granted,  the 
Court  will  require  the  plaintiff  as  a  condition  of  its  inter- 
ference in  his  favour  to  enter  into  an  undertaking  to  abide 
by  any  order  it  may  make   as   to  damages.     iSo   also   the 


*  Haji  Abdul  Allarakhi  v.  Huji  ^  Huji  Abdul  Allarakhi  v.  Haji 

Ahdnl  Bacha,  I.  L.  R.,  6  Bom.,  5,  Abdid  llacha,  I.  L.  R.,  G  Boai.,  5, 

a    (18S1) ;     Mniirherjl    Furdoonji  7  (18S1). 

Mehta    v.     Noor     Mahomedbhoif  ''  Muncherji  Furdoonji  Mehta  v. 

Jairujbhuij    Pirbhoij,     I.     L.    R.,  Noor    Mahomedbhoy     Jalrojbhoy 

17  Bom.,  711,  714  (1893).  Pirbhoy,  I.  L.   R.,  17  Bom.,  711, 

a  Haji  Abdul  Allarakhi   v.  Haji  711  (1893). 

Abdul  Bacha,  supra.  *  «7>.,  717. 

«  ib. 
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(*oin"t  niiiy  require  the  defendant  to  enter  into  terms  as  a 
condition  of  withholding  an  Injunction.' 

Section  493  of  the  Code  enacts  that  the  Court  may  by 
order  grant  an  Injunction  under  that  section  on  such  terms 
as  to  the  duration  of  tlie  Injunction,  keeping  an  account, 
giving  security  or  otherwise,  as  the  Court  thinks  fit.  So 
a  plaintiff's  application  for  an  Injunction  that  the  defend- 
ant be  restrained  from  taking  possession  under  a  decree 
of  an  undivided  moiety  of  a  family  dwelling-house  was 
granted  on  the  terms  that  he  should  oifer  in  his  plaint  by  an 
amendment  to  be  made  for  that  purpose,  or  should  other- 
wise undertake,  to  pay  the  defendant,  in  the  event  of  his 
title  being  established,  such  compensation  for  being  kept 
out  of  possession  jyendente  lite  as  the  Court  might  think 
fit.^  And  in  a  suit  to  restrain  a  threatened  sjectment  of 
the  plaintiffs  from  a  dock  belonging  to  the  defendants,  an 
Injunction  was  in  the  Court  of  first  instance  granted 
restraining  the  defendants  until  the  hearing  of  the  cause 
from  bringing  any  suit  for  the  recovery  of  possession  of 
the  dock  or  taking  any  steps  to  recover  possession  on  the 
plaintiffs  undertaking,  until  further  order,  to  pay  into 
Court  monthly  a  certain  sum  to  the  credit  of  the  cause 
and  undertaking  to  abide  the  order  of  the  Court  as  to 
the  fair  amount  of  rent  to  be  paid  to  the  defendants  for 
the  use  of  the  dock,  and  to  pay  any  damages  which  the 
defendants  might  sustain  by  reason  of  the  order,  and 
further  to  give  over  to  the  defendants  full  and  complete 
possession  of  the  dock  on  a  date  named. ^  Upon  appeal 
the  temporary  Injunction  in  the  last  cited  case  was 
modified  and  the  undertaking  varied.  The  Court  re- 
fused to  restrain  the  defendants  from  bringing  a  suit  to 
recover    possession,  but  restrained  them   from    executing 

•  Kerr,  Inj.,  027,  628  ;   Spelling  '  Moron  v.    lih'f^r  Steam  TVai'i- 

oj}.  cit.,  §§  1032,  1033.  gat  ion  Company,  14  B.  L.  11.,  .352, 

«  Ananfiiafh  Dfij  v.  Mackintosh,  361  (1875). 
6B.  L.  H.,  571.  574  (1871). 
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any  decree    which    they    might  obtain  therein   until    the 
plaintiff's  should  have  had  a  reasonable  time  within  which 
to  complete    the  repairs  of  and   to    remove  a    vessel    of 
theirs  which  was  in   the  dock  at  the  date  of  the  suit,  and, 
upon  the  plaintiffs  undertaking  to  give  the  defendants  an 
immediate   decree  for  possession   upon  a  plaint   for  that 
purpose   being  filed,  the  defendants  were  restrained  from 
executing    such   decree   and  from   ejecting  the    plaintiffs 
from,  or  interfering  with  the  plaintiffs'   possession  of,  the 
dock,  or  interfering  with  the  plaintiffs'  vessel  until  a  date 
named.^     And  so  an  Injunction  was  granted,  until  the  hear- 
ing, restraining  the  defendant  from  further  proceeding  with 
a  building,  upon  the  terms  of  the  plaintiff  submitting  to 
obey  any  order  the  Court  might  make  as  to  loss  or  damaoe 
that  might  be  caused  to  the  defendant    bj^  making  such 
order.^     And  in  a  case  of  breach  of  contract  of  personal 
service  the  Court  granted  a  temporary  Injunction  restrain- 
ing the  defendant  from  serving  others  than  the  plaintiff' 
on  the  terms  that  the  latter  should  consent  to  retain  him 
in  his  employ.^     Where  a  suit  for  an  Injunction  was  dis- 
missed and,  pending  the  appeal,  the  plaintiff  applied  for  a 
temporary  Injunction  under  section  492  of  the  Code,  the 
Appellate    Court  granted  such  Injunction  upon  the  terms 
that   security  should  be  given  by  the  applicant.* 

The  undertaking  is  ordinarily  given  by  CJounsel  on 
behalf  of  the  party,  for  whom  he  appears,^  or  by  the  party 
appearing  in  person,  and  forms  part  of  the  order  of 
Injunction.^ 

§  39.     In  the  case  of  every  application  for  an  Injunction  Evidence  in 
it  must  be  proved  either  (as  is  usually  the  case)  by  affida-  pSon.''^  ''^' 


*  ib.,  306.  *  Kirpu  Daijal  v.  Rani  Kishori, 

a  Ratanji  Hormasji  BottUwalla  I.  L.  R.,  10  All.,  80,  83  (1887). 

V.  Edaiji    Hormasji  Bottleimlla,  8  »  Moraii  v.   River  Steam  Navi- 

Bom.  H.  C.  R.,  181,  18i  (1871).  gation  Company,  14  B.  L.  R.,  .352, 

^  Madras  Railnxuj   Company  v.  361,366(1875). 

i?«6-M.  L.R.,UMad.,18,22(1890).  «  Kerr,  In j.,  628. 
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vit  or  otherwise^  tliat  sufficient  oronnds  exist  for  the  o;rant 
of  the  relief  claimed.  Evidence  must  be  offered  and 
that  evidence  must  be  sufficient  to  warrant  the  exercise 
of  that  extraordinary  jurisdiction.  So  where  no  witness 
was  examined  and  the  only  verified  document  on  the  record 
was  the  plaint,  an  Injunction  which  had  been  granted  was 
dissolved.^  The  defendant's  ailmission  may  be  sufficient.^ 
It  is  in  general  necessary  that  a  plaintiff  should  swear 
positively  to  his  title.  To  obtain  an  Injunction,  in  a  case 
in  which  the  plaintiffs  right  depends  upon  his  title,  he 
should  set  out  his  title  particularly.* 

In  applications  for  ex  parte  Injunctions  iiarticular  care 
must  be  taken  that  all  material  facts  are  fully  and  fairly 
stated  to  the  Court  f  and  the  applicant  should  state  not 
only  the  time  at  which  he  first  became  aware  of  the 
threatened  injury,  but  also  the  necessity  which  exists  for 
dispensing  with  the  usual  notice.^ 

An  Injunction  will  not  be  granted  on  a  mere  allegation 
of  irreparable  injury.  The  facts  on  which  the  allegation  is 
founded  must  appear.  But  the  omission  of  the  bare  charge 
of  irreparable  mischief  would  not  be  a  defect  in  a  plaint 
or  affidavit  otherwise  good,  because  the  Court  must  be 
satisfied  from  a  statement  of  the  grievance  that  the  injury 
will  be  irreparable  and  it  is  enough  if  the  Court  can 
discover  this  from  the  facts  alleged.  The  same  require- 
ments as  to  clearness  and  certainty  must  be  observed  in 
settino-    forth    the    facts    from    which    the    intent   of  the 


'  Civil  Procedure  Code,  s.   492  ;  Appeal,  100,  Pa.  St.  5  (Amer.) 

as  to  the  practice  relating  to  affi-  ^  Gnlurk  ChiinderOoo/mv.  Mo/iin 

davits,  V.  ib.,  Chap.  XVI.  C ft  under  Ghose,  13  W.  R.,  Oo  (1870); 

'*  Jagjivan  Nanahhai  v.  S/iridfiar  Joyce,  Inj.,  1288. 

Balkrishna  Nayarkar,  I.  L.   R.,  2  *  Joyce,  Inj.,  1293;  Spolliiif;  fv>. 

Bom.,    256  (1877).     Nor    will    an  rU.,  §  994. 

Injunction  be  granted  on  a  mere  *  v.  ante  p.  151-1.52. 

general  affidavit  as  to  the  truth  of  *  Kerr,  Inj.,   618;    Joyce,  Inj., 

the  facts  stated  in  the  Bill ;  Gillroy's  1294. 
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defendant  to  commit  or  to  continue  the  commission  of  the 
wrong  complained  of  is  to  be  inferred.' 

In  all  cases  tbere  must  be  proof  of  an  intention  to 
waste,  damage  or  alienate  or  to  commit  some  other  threat- 
ened  injury.^  So  a  mere  allegation  that  the  defendant 
wishes  to  realize  debts  by  bringing  actions  in  Court 
without  proof  of  an  intention  to  waste,  damage  or  ali- 
enate the  property  in  suit  is  clearly  insufficient.^  But 
where  proof  has  been  given  of  actual  or  threatened  injury, 
the  circumstance  that  there  is  a  contradiction  on  the 
facts  as  alleged  by  the  applicants  and  the  opposite  party  is 
not  in  itself  a  bar  to  the  grant  of  relief.*  There  should 
be  no  variance  between  the  allegations  in  the  pleadings 
or  the  aid  sought  thereby  and  the  affidavits  or  evidence 
given  in  support  of  them.^  The  plaint  should  set  forth 
clearl}'  and  specifically  the  matters  relied  upon  to  entitle 
a  plaintiff  to  extraordinary  relief,  since  inferences  which 
do  not  necessarily  flow  from   the   allegations   will   not  be 


>  Spelling-,  np.  elf.,  §§  991,993; 
Hifrli,  Inj.,  5  15S1. 

^  See  pp.  lO^i—lOQ  ante ixi\{\  cases 
there  cited  and  Cltuhikkis  LaUahliai 
V.  The  Municipal  Commissioner  of 
Bombay,  8  Bom.  H.  C.  R.,  So  (1871) 
[wrong  discoutinued  before  suit  ; 
mere  varjne  apprehensions  that 
wrong  may  be  recommenced  insuf- 
ficient for  InjunctionJ.  The  Court 
will  not  interfere  when  the  injury 
is  temporary  and. trifling:  The 
Land  Mortgage  Bank  of  India  v. 
Ahme.dhhoy  Habibhoy,  I.  L.  R.,  8 
Bom. ,67  (1883);  Ponmiswami  Terar 
V.  The  CoUecLor  of  Madura,  5  Mad. 
H.  C.  R.,  2i  (1869) ;  G.  I.  P.  Rail- 
way V.  JSfowroji  Pestanji,  I.  L.  R., 
10  Bom.,  394  (188.5) ;  and  will  con 
sider  the  likelihood  of  its  arising 
or  continuing  :  The  Land  Mort- 
gage Bank  of  India  v.  Ahmedhhoy 
»  Kerr, 


Habibhoy,  supra,  66, 69 ;  but  it  was 
not  intended  by  the  Specific  Relief 
Act  that  a  man  should  not  have  an 
Injunction,  uidess  his  propei'ty 
would  otherwise  be  practically  de 
stroyed,  if  the  Injunction  were  not 
granted  :  Yaro  v.  Sana-ullah,  I.  L. 
R.,  19  All.,  2.59  (1897). 

®  Prosunno  Moyee  Dossee  v. 
Wooma  Moyee  Dossee,  14  W.R.,  409 
(1870) ;  and  see  Hoy  Luchmipu.t 
Singh  Bahadoor  v.  Secretary  of 
State  for  India,  11  B.  L.  R.,  App. 
27—8(1873).  Such  proof  was  held 
to  have  been  given  in  Chandidat 
Jhav  Padmanand  Singh  Bahadur, 
I.  L.  R.,  22  Cal.,  459,  466  (1895). 

*  Moran  v.  Ricer  Steam  Nariga- 
tion  Co.,  14  B.  L.  R.,  352,  357 
(1875) ;  but  see  De  Tastet  v.  Borde- 
navc,  Jac,  516  ;  M'Curdy  v.  Noak, 
17  L.J.  (N.  S.),  Ch.,  165. 
Inj.,  618. 
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indulfved  to  aid  the  pleader.  In  particular  the  well 
esta))lished  rule  that  fraud  must  Ije  charged  specifically, 
and  not  in  general  terms,  is  strictly  enforced  where  an 
action  for  an  Injunction  is  hased  upon  alleged  fraud. ^ 
The  ohject  of  any  system  of  pleading  is  that  each  side 
may  be  made  fully  aware  of  the  questions  which  are 
about  to  be  argued  in  order  that  each  mny  bring  forth 
evidence  apjn-opriate  to  the  issues.^ 

A  })laintifiP  must  succeed  not  only  secundum  prohata  but 
also  secundum  allegata,  but  a  too  technical  view  must  not 
in  this  country  be  taken  of  the  pleadings.  So  in  a  case 
for  an  Injunction  in  respect  of  a  right  of  way  where  the 
plaint  alleged  that  a  certain  space  had  been  set  apart  by 
the  owners  for  the  residents  of  a  lane,  and  used  by  them 
in  common,  for  purposes  of  recreation,  and  the  relief  to 
which  the  evidence  showed  that  the  plaintitf  was  entitled, 
v/as,  in  effect,  the  same  as  that  which  he  prayed  for,  viz., 
to  have  the  space  which  the  defendant  had  enclosed  with 
a  wall  left  unobstructed;  it  was  held  that  it  would  be  taking 
too  technical  a  view  of  the  pleadings  to  hold  because  the 
plaintiff  alleged  that  the  place  was  set  apart  for  recreation, 
and  the  evidence  established  that  it  was  set  apart  gener- 
allv  for  the  more  convenient  occupation  of  the  houses 
surrounding  it  (which  would  include  recreation  purposes) 
that  the  [daintitif  ought,  on  that  account,  to  fail  altogether 
and  be  left  to  a  fresh  action.  If  the  defendant  had  been 
misled  or  induced  to  refrain  from  calling  evidence  to 
rebut  the  plaintiff's  case,  this  course  might  be  adopted  ; 
but  in  the  suit  in  question  the  defendant  had  called 
evidence  which,  in  the  main,  coincided  with  that  of  the 
plaintiflf.^ 

1  Spelling,  op.  eii.,  §  982.  Mancklal  Gordhandass,  I.  L.  R., 

^  Sayad   Muhammad    v.   Fatteh  17  Bom.,  618,  655,  656  (1890).     See 

Muhammad,  I.  L.  R.,  22  Cal.,  324  Kerr,  Inj.,  624,  et  ibi  casas;  and  the 

(1894).  Indian  decisions  cited    in  Field, 

8  Ranchordass     Amthabhai      v.  E  v.,  pp.358— 369.  So  with  regard  to 
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Affidavits  which  must  be  intituled  in  the  cause  or 
matter  in  which  they  are  sworn  are  made  by  the  plaintiff 
himself  or  anybody  acquainted  with  the  facts.  They 
should  be  confined  to  such  facts  as  the  witness  is  able  of 
his  own  knowledge  to  prove  except  on  interlocutory 
motions  in  which  statements  as  to  belief  are  admissible, 
provided  that  reasonable  grounds  thereof  are  set  forth. ^ 
The  Court  may  take  notice  of  matters  given  in  evidence 
in  previous  proceedings  in  the  cause  and  may  refer  to  notes 
made  by  the  Court  on  such  occasions.  But  after  the 
motion  is  opened  no  new  evidence  can  be  offered,  except 
with  the  leave  of  the  Court.^ 

§  40.  If  sufficient  prima  facie  evidence  of  a  case  for  an  Hearing  of 
Injunction  is  produced  the  Court  will  grant  the  Injunction,  ^PP^^'-'^t^^"- 
unless  the  defendant  produces  evidence  rebutting  thttt  jnimd 
facie  case.  But,  if  the  plaintiff's  equity  is  falsified  by  the 
affidavits  on  the  other  side,  the  Court  will  not  grant 
the  Injunction.^  The  Court  may  require  the  plaintiff  or 
defendant  to  enter  into  terms  as  a  condition  of  granting 
or  withholding  an  Injunction.*  The  Court  will  grant  an 
interlocutory  Injunction  upon  the  evidence  before  it,  and 
will  confine  itself  strictly  to  the  immediate  object  sought, 
abstaining  as  far  as  possible  from  prejudging  the  question 
in  the  cause. ^  In  dealing  with  an  application  the  Court 
will  be  governed  by  considerations  as  to  the  comparative 
mischief  or  inconvenience  to  the  parties  which  may  arise 
from  granting  or  withholding  the  Injunction,  and  will  take 
care  so  to  frame  its  order  as  not  to  deprive  either  party  of 
the  benefit  he  is  entitled  to,  if,  in  the  event,  it  turns  out 
that  the  party  in  whose  favour  the  order  is  made  shall  be 

temporary  Injunctions  it  has  been  Inj.,  618 — 622  ;  Joyce,  Inj.,  1289,  et 

held  that  the  case  with  the  grounds  seq  ;  see  Bird  v.  Lake,  1  H.  &  M., 

for  relief  must  be  made  by  the  111. 

pleadings,  and  their  scope  cannot  '  Kerr,  Inj.,  618—622. 

be  enlai'ged  by  the  affidavits  filed.  ^  Joyce,  Inj.,  1295,  1296. 

Spelling,  op.  ciL,  §  995.  ■*  v.  ante,  §  38. 

»  Civ.  Pro.  Code,  s.   196 ;   Kerr,  »  v.  ante,  p.  100. 

W, IR  11 
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in  the  wrong.  The  burden  lies  upon  the  plaintiff,  as  the 
person  applying  for  the  Injunction,  of  showing  that  his 
inconvenience  exceeds  that  of  the  defendant.^ 

In  some  cases  the  motion  for  a  temporary  Injunction 
is  treated  as  a  trial  of  the  action  and  the  hearing  of  the 
cause  is  not  further  proceeded  with.  The  Injunction  may 
by  consent  be  made  perpetual  on  the  motion.  In  cases 
where  relief,  additional  to  that  by  Injunction,  is  sought, 
such  a.  course  is  not  generally  feasible,  and  the  trial  pro- 
ceeds, when  upon  judgment  the  Injunction  is  made  perma- 
nent or  dissolved.  If  the  defendant  does  not  offer  to 
submit  to  the  Injunction  and  pay  all  the  costs  up  to  that 
time  or  it",  while  submitting  to  the  Injunction,  he  refuses 
to  pay  costs  or  to  give  the  plaintiff  any  of  the  other  relief 
to  which  he  is  entitled  the  plaintiff  is  entitled  to  bring 
the  action  to  trial  and  will  have  his  costs.^  If  upon  judg- 
ment the  action  is  dismissed  any  Injunction  which  may 
have  betn  granted  goes  as  a  matter  of  course,"^  though 
the  plaintiff  may  bring  another  action  for  the  same  purpose 
under  a  different  state  of  circumstances  or  upon  new  facts.* 
An  Injunction  which  has  been  granted  upon  an  interlocutory 
application  is  superseded  by  the  judgment  in  the  action. 
If  it  is  intended  that  it  should  remain  in  force  and  become 
a  perpetual  Injunction  it  must  be  expressly  continued  at 
the  hearing  of  the  cause.  Injunctions  are  made  perpetual 
at  the  trial  for  the  purpose  of  protecting  the  plaintiff,  when 
his  right  has  been  established  in  the  action.  In  order  to 
entitle  a  man  to  an  Injunction  at  judgment  in  the  action, 
it  is  not  absolutely  necessary  that  he  should  previously 
have  made  an  interlocutory  application  for  one  ;  and  he  is 

*  Kerr,  Inj.,  25,  26.  *  Mayor  of  Liverpool  v.  Chorleij 

*  ib.,  46,  47.  Waterworks  Company,   2  D.  M.  & 
»  Ante,  pp.   73,  70  ;  .Joyce,  Iiij.,       G.,  852  ;  Castelli  v.  Cook,  7  Ha.,  89, 

1302;  High,  Inj.,  §  1470.  See  A'oiy-  99;    Atty.-Genl.    v.    Sheffield    Gas 

anhhai   Dlprhund    v.    Ghanesham  Company,  3  D.  M.  &  G.,  .304,  341. 

TmI  Jadutiathji,  I.  L.  R.,  5  Bora.,  Spelling,  op.  cit.,  §§  1024,  et  seq. 
29,  31  (1880). 
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at  liberty  to  claim  an  Injunction,  althouc^h  he  may  have 
previously  failed  to  obtain  one  or  to  support  it  when  obtain- 
ed. An  Injunction  will  be  granted  on  judoment  in  the  action 
whenever  it  is  necessary  for  the  purposes  of  complete  jus- 
tice, althouoh  it  is  not  claimed  in  the  writ  of  summons.' 
Injunctions  are  continued  at  the  heariuo-  either  provision- 
ally (as  pending  enquiries  or  accounts)  or  permanently.^ 
If  instead  of  an  Injunction  the  plaintiflp  be  held  entitled  to 
damages  they  must  be  given ;  the  Court  either  itself  assessing 
the  damages,  or  directing  an  enquiry  as  to  the  damages." 
The  Court  may  direct  an  enquiry  though  such  an  enquiry 
may  be  diflicult  and  to  a  great  extent  matter  of  opinion, 
provided  that  there  are  data  upon  which  experienced  per- 
sons may  form  an  estimate.* 

§  41.     A  marked  feature  of  temporary   Injunctions  as  Discharge, 
distinguished    from   those  which   are  final  or  perpetual  is  dissolution   of 
that  the  former   are  liable  to   be  dissolved  upon   sufficient  i"J""ction. 
cause  shown  at  any  stage  of  the  proceedings  after,  or  per- 
haps even  before,  the  coming  in  of  the  answer.    Any  order 
for  an  Injunction  which  has  been  obtained   may  be  dis- 
charged, or  varied,  or  set  aside  by  the  Court  on  application 
made  thereto  by  any  party  dissatisfied  with  such  order.^ 
The  application  to  dissolve  an  Injunction  should  be  made 
on  motion  in  open  Court  at  any  time  before  the  hearing 
of  the  cause  and  in   the  cause  in  which  it   was  granted  :^ 


'  Joyce,  Inj.,  1314,   1318  ;  Kerr,  *  T/ie   Land  Mortgage  Bank  of 

Inj.,  637,  638.     Under  modern  sys-  India  v.  Ahmedhhoy  Habibhoy,  I. 

terns  much  less  importance  is  at-  L.  R.,  8  Bom.,  72  (1883). 

tached  to  the  mere  form  of    the  *  Civ.  Pr.  Code,  s.  496 ;    corre 

prayer  than  formerly,  where  the  spending  with  s.   93,  Act  VIII  of 

facts  are  properly  stated  and  show  1859  ;    this    section  applies  to  H. 

a  clear  right  to   preventive  relief.  C.  ;  see  generally  as  to  the  Disso- 

Spelling,  U2J.  cif.,  §998.     As  to  the  lution  of  Injunctions,  Kerr,  Inj., 

terms  of  orders  upon  applications  631—636  ;  Joyce,  Inj.,  1264 — 1280  ; 

for  interlocutory  Injunctions,  see  High,  Inj,,  §§  1467 — 1546;  1599— 

Joyce,  Inj.,  1311.  1618  ;  Milliard,  Inj.,  103-171. 

^  Joyce,  Inj.,  1316.  *  Joyce,  Inj.,  1265;  Freeman  v. 

■  V.  ante,  pp.  144, 145.  Mc Arthur,    2  Tay.   &  Bell,  R.,  25 
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and  before  the  (Jourt  by  which  the  Injunction  was  grant- 
ed,' unless  the  cause  has  been  transferred  when  the  appli- 
cation may  be  made  to  that  ('oart  to  which  the  cause  has 
become  attached.^  A  temporary  Injunction  may  be  dis- 
solved at  any  time  before  judgment  in  the  action  upon 
notice  to  the  plaintiff  of  motion  for  that  purpose  by  the 
defendant  as  also  to  other  parties,  if  any,  interested  with 
him  as  co-defendants.^ 

If  the  allegations  which  constitute  the  equity  of  the 
plaintiff's  case  are  falsified  by  affidavits  on  the  other  side, 
or  if  the  Court  shall  be  of  opinion  that  the  Injunction  was 
improperly  granted,  it  will  order  the  Injunction  to  be 
dissolved.  The  Injunction  will  either  be  continued  or 
dissolved  according  to  the  merits  as  disclosed  by  the 
pleadings  and  the  preponderance  of  the  evidence.*  A 
plaintiff  cannot  on  the  motion  to  dissolve  sustain  the 
injunction  on  grounds  not  raised  by  the  plaint,  nor  can  he 
make  a  new  case.^ 

The  general  rules  of  pleading  and  evidence  apply  both  to 
applications  for  the  grant  and  dissolution  of  Injunctions. 
The  answer  to  the  application  must  respond  clearly  and 
directly  to  each  and  all  of  the  material  allegations  of  the 
plaintiff's  case.  A  mere  formal  or  technical  denial  is  not 
sufficient.  In  particular  vrhere  fraud  is  alleged,  the  Court 
will  not  be  satisfied  with  a  general  or  evasive  answer. 
The  answer  should  deny  facts  not  inferences.  An  Injunction 
will  not  be  dissolved,  unless  the   plaintiflPs  equity  and  the 

(1851) ;  SreemuUy  Sohochurry  Dos-  cit.,  §  1013  ;  Sanxter  v.  Foster,  Cr. 

seev.  Hurree  Kisto  Roy,  2Boulnois,  &  Ph.,  302  ;  Jagjivan  v.  Shridhar, 

62(1859);  Kerr,  In j.,  631.  I.   L.   R.,    2  Bom.,  252,  255—257 

^  Paredes  y.  Lizardi,    9  Beav.,  (1877);  Freeman  v.  McAj-thur,    2 

490  ;  and  see  Hammond  v.  Smith,  Tay.  &  Bell,  25  (1851) ;  Sreemutty 

15  L.  J.,  Cli.,  40  ;  Joyce,  Inj.,  1277.  Sohochurry  Dossee  v.  Hurree  Kisto 

3  Sturgeon  v.  Hooker,  1  DeG.  &  Roy,  2  Boiilnois,  62  (1859). 
S.,  484.  »  Burdottw  Hay,  4  D.  J.  &  S., 

8  Kerr,     Inj.,    631  ;    Service    v.  41 ;    Barker  v.  North  Staffordshire 

Castaneda,  9  Jur.,  367.  Railioay  Co.,  5  Ra.  Ca.,  401,  cited 

*  Kerr,   Inj.,  631 ;  Spelling,  op.  in  Kerr,  Inj.,  631. 
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facts  on  which  it  is  founded  are  explicitly  denied  by  the 
positive  answer.^ 

When  an  e.v  parte  Injunction  has  been  obtained,  and  a 
fact  has  not  been  communicated  which  would,  if  commu- 
nicated, have  prevented  the  issue  of  an  e.v  parte  Injunction, 
the  latter  will  be  dissolved,  even  though  a  fraudulent  sup- 
pression be  not  made  out  ;^  and  this  will  be  done  though 
an  Injunction  would  have  issued,  if  made  on  notice,  even 
upon  a  communication  of  the  fact  suppressed.^  And  when 
an  Injunction  is  obtained  ej-  parte  on  facts  of  which  a  mate- 
rial one  is  false,  the  Injunction  will  be  dissolved,  although 
by  the  affidavits  filed  when  the  motion  for  dissolution 
is  made,  there  appear  sufficient  grounds  for  granting  it.* 
The  plaintiff  will  not  be  heard  to  say  that  he  was  not 
aware  of  the  importance  of  the  facts  so  misstated  or  con- 
cealed,^ or  that  he  had  forgotten  them."  But  the  misstate- 
ment or  suppression  must  be  such  as  to  lead  the  Court  to 
grant  the  Injunction.'^ 

A  party  who  has  obtained  an  ex  parte  Injunction  which 
is  afterwards  dissolved  on  the  ground  of  concealment  of 
material  facts  is  not  precluded  from  making  an  applica- 
tion for  another  Injunction  on  the  merits.*  And  the 
Court  when  dissolving  an  Injunction  on  these  grounds  will 
not  prejudice  any  (juestion  which  may  be  agitated  on 
another  motion  or  notice.^     So  also  if  an  Injunction  made 


*  Spelling,  op.  cit.,  §§  1000 — 1005;  *  Sreemutty  Sohochurry  Dossee 
and  as  to  the  dissolution  of  In-  v.  Hurree  Kisto  Roy,  2  Boulnois 
junctions  generally,  lb.,  pp.  838—  R.,  62  (1859),  and  see  Kerr,  Inj,, 
873;    High,   Inj.,   §   1505.    As    to  633,  note  {(). 

the    evidence    necessary     on    the  *  Balglish    v.  Jarvie,  2  Mac.  & 

motion  to  dissolve,  see  Joyce,  Inj.,  G.,  2il. 

1278.  •  Clifton  v.  Robinson,  16  Beav., 

*  Freeman  v.  McArthur,  2  Tay.  355. 

&    Bell,    K.,     10  (1851)  ;    [this     is  '  Kerr,     Inj.,     6,33-634  ;    et    ibi 

according  to  the  English  practice.  rasas. 

See   Hilton   v.    Lord    Granville,   4  ^  Fitch  v.  Rochf or  1,1^1..  J.,  Ch., 

Beav.,    130,    and    cases    cited    in  458. 

Kerr,  Inj.,  633,  note  (*•).]  '  Freeman  v.  McArtfinr,      Tay. 

»  i6.,28.  &  Bell,  R.,  26. 
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on  notice  be  set  aside  as  having  been  issued  on  insufficient 
grounds,  the  plaintiff  is  at  liberty  to  apply  again,  if  he  be 
in  a  position  to  make  out  a  prima  fade  case.^  The  Court 
does  not  deal  with  the  same  severity  and  strictness  in  the 
case  of  an  Injunction  obtained  on  motion,  as  with  an 
Injunction  obtained  ex  parte ;  but  the  circumstances  of 
the  case  may  be  such  as  to  call  upon  the  Court  to  visit  the 
plaintiff  with  the  same  severity.^ 

An  appeal  lies  under  s.  588,  el.  (24),  of  the  Code  of  Civil 
Procedure,  from  an  order  discharging,  varying  or  setting 
aside  an  Injunction  or  an  order  refusiiuj  to  discharge,  vary 
or  set  aside  an  Injunction  :  the  appeal  given  by  that  section 
not  being  limited    to  an    affirmative,  but  including  also   a 
negative  order.'     Acquiescence  in  an  order  for  an  Injunc- 
tion and    delay   may    disentitle  to  a   right  to    dissolve.* 
Upon  a  motion  being  made  to  dissolve  an  Injunction, 
the  Court  will  either  absolutely  dissolve  it  or  continue  it 
to  the  hearino-  accordino-  to  the  merits  of  the  case  as  shown 
by  the  pleadings  and  evidence.     But  each  of  the  parties 
restrained  must  move  to  dissolve  and  the  Injunction  will 
not  be  dissolved  as  to  those  not  moving.^ 
Ai>i>eai  in  the       §   42.     An  Order  granting  a  temporary   Injunction  un- 
^n^H^,f  ^"'  der  section  492  or  493   of  the  Civil   Procedure  Code  may 
be  appealed  from  as  also  may  an   order  under  section  49 G 
relating  to  the  discharge,  variance  or  setting  aside  of  such 
an  Injunction  already  issued.^     In  the  latter  case  there  is 
an  appeal  both  from  an  order   discharging,   varying   or 
setting  aside  an  Injunction  or  an  order  refusing  to  dis- 
charge, vary  or  set  aside  an  Injunction  ;  the  appeal  given 


*  Jagjivan    v.   Shridhar,    I.   L.  Inj,,  §   1480;  so  also  want  of  di- 

R.,2Bom.,  255,256  (1877);  Spel-  ligence  on   the  part  of  the  com- 

linf^,  0}).  cit.,  §1047.  plainant  in  proseciitinff  his  cause 

'  Kerr,   Inj.,  63-t ;  Maclnren   v.  niay  atforcl    groiu;d    for    dissolu- 

Stainton,  16  Beav,,  290.  tion  :  ih.,  %  1490. 

^  Zahada    Jan    v.     Mu/iaiiimud  *  Joyce,  Inj.,  1270,  1274,  1278. 

Tata^,  I.  L.  R.,  15  All.,  8(1892).  ^  (jj^,     j>y^     ^-^^je^     §    5*^8^     ^.], 

♦Joyce,   Inj.,  1269-1270;   High,  (24). 
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by  the  Code  not  being  limited  to  an  affirmative,  but 
including  also  a  negative  order.^  No  appeal  lies  from  the 
order  of  a  Judge  refusing  to  grant  an  Injunction  without 
notice  to  the  defendant.-  As  to  the  issue  of  Injunctions 
by  Courts  of  Appeal,  see  ante,  pp.  76 — 78.  An  appeal 
also  lies  from  an  order  under  section  497  of  the  Code 
relating  to  the  grant  of  compensation  to  the  defendant 
for  the  issue  of  an  Injunction  upon  insufficient  grounds.^ 
Where  a  permanent  Injunction  has  been  granted  by  the 
judgment,  the  right  of  appeal  is  governed  by  the  Charters 
of  the  High  Courts^  the  provisions  of  the  various  Civil 
Courts  Acts,^  and  the  ordinary  rules  contained  in  the 
Civil  Procedure  Code  relating  to  appeals  from  original 
decrees,'^  from  appellate  decrees^  and  to  the  Privy  Council.^ 

§  43.     A  Court  may  before  or  on  the  hearing  of  a  suit  Reference,  Re- 
or  appeal  in  which  the  decree  is  final  either  of  its  own  view    in    the 
motion  or   on  the  application   of  any  of  the  parties  refer  '^''^'"^  matter. 
any  question  of  law  to   the  High  Court  for  its  decision.^ 
And  the  High  Court  may,  for  the  purposes  of  revision,  call 
for  the  record  of  cases  which  are  not  appealable  to  it."^ 
Further   any  person  considering  himself  aggrieved  by  a 
decree  or  order   from   which  an    appeal    is    allowed,  but 
from  which  no  appeal  has  been  preferred  ;  or  by  a  decree 

*  Zabada    Jan    v.    Mi(hammad       21;  Act  III  of  1873  (Madias),  §  13  ; 
Tniah,  I.  L.  R.,  15  All.,  8  (1892).  Act  XIV  of  1869  (Bombay),  §§8, 

2  Luis  V.  Luiti,  I.  L.  R.,  12  Mad.,       16,  17,  26. 
186(1888).  «i6.,Cli.  XLI. 

3  Civ.  Pr.  Code,  s.  588,  cl.  (24);  ■>  ib.,  Ch.  XLII. 

see  as    to    such  orders    ant^,  pp.  ^  ib,,  Ch.  XLV  ;    as  to  Pauper 

94—96.  Appeals,  v.  ib.,  ss.  592,  593. 

*  Letters  Patent,   1865,  els.  (15)  »  Civ.  Pr.  Code,  §  617. 

and  16  (Calcutta).     The  provisions  '"  il).,%  622.  For  examples  of  the 

of   the    Letters    Patent     for    the  exercise  of  such  power  of  revision 

Madras  and  Bombay  High  Courts  in  the  matter  of   Injunctions,  see 

are  mutatis  mutandis  the  same  as  Luis  v.  Luis,  I.  L.  R.,  12  Mad.,  186 

those  for  the  Calcutta  High  Court.  (1888)  ;    Gossain   Money  Puree  v. 

Letters  Patent,  N.-W.  P.,  1866,  cl.  Gour   Pershad  Sinrjh,  I.  L.  R.,  11 

(11).  Cal.,  146  (1884),  cited  ante.,  pp.  78, 

*  Act  XII  of  1887  (Bengal),§§  20,  79. 
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or  order  from  which  no  appeal  is  allowed  ;  or  by  a  judg- 
ment on  a  reference  from  a  Court  of  Small  Causes,  may 
apply  for  a  review  of  judgment  to  the  Court  which  passed 
the  decree  or  made  the  order,  or  the  Court,  if  any,  to 
which  the  business  of  the  former  Court  has  been  transfer- 
red. This  power  of  review  of  judgment  is  exerciseable 
either  by  Courts  of  first  instance  or  Courts  of  Appeal  upon 
the  grounds  and  terms  mentioned  in  the  Civil  Procedure 
Code^  and  is  distinct  from  an  appeal,  the  former  being  a 
reconsideration  of  the  same  subject  by  tbe  same  Jvidge, 
the  latter  being  a  hearing  before  another  tribunal. 
Costs.  §  44.     When  disposing  of  any  application  for  an  Injunc- 

tion, the  Court  may  give  to  either  party  the  costs  of  the  ap- 
plication or  may  reserve  the  question  of  costs.  Costs  of  an 
application  ordered  to  stand  over  till  trial,  and  costs  reserved 
to  be  disposed  of  at  the  trial  follow  the  event  of  the  trial 
without  any  special  direction.  If  the  costs  are  not  reserved 
upon  an  interlocutory  application  and  in  all  cases  when 
judgment  is  finally  delivered  in  the  action,  the  judgment 
will  direct  by  whom  the  costs  are  to  be  paid.  The  Court 
has  full  power  to  give  and  apportion  costs  of  every  appli- 
cation and  suit  in  any  manner  it  thinks  fit.  But  the  gen- 
eral rule  is  that  costs  of  an  application  or  suit  follow  the 
event,  and  if  the  Court  directs  otherwise  it  must  state 
its  reasons  in  writing.^  So  where  a  party  is  entitled  to 
appeal  and  has  obtained  a  decree  he  will  be  awarded  the 
costs  of  the  appeal  even  though  it  be  a  hard  case.^  If 
both  parties  are  in  the  wrong,  no  costs  will  be  given  to 
either  side.^     A  suit  for   an  Injunction  and  including  no 

»  Civ.   Pr.   Code,   Ch.   XLVII.  Sim.  &  St.,  357  are  given,  as  also 

For  an  example  of  review  of  judg-  the   several  exceptions    to   these 

raent  refusing  an  Injunction,  see  rules. 

Dhuronidhm-  Sen  v.   Acjra  Bank,  »  Callionji Harjivanw. NarsiTri- 

I.  L.  R.,  5  Cal.,  86  (1879).  r»}K,I.L.R.,19Bom., 764,770(1895). 

a  Civ.  Pr.  Code,  Ch.  XVIII  ;   see  *  Hilliard  v.  Hanson,  21  Ch.  D., 

Kerr,  Inj.,31,3'2,  where  the  rules  69;  Aylwin  v.   Evans,  47  L.  T.  N. 

laid  down  by  Sir  John  Leach  in  1  S,,  568. 
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claim  for  damages  is  not  a  suit  to  recover  a  debt  or  damages 
within  section  376  of  the  Civil  Procedure  Code  dealing 
with  payment  into  Court.  In  such  a  case  a  Judge  has  full 
power  under  section  220  of  the  Code  to  apportion  the 
costs  :  but  the  principle  underlying  section  379  of  the 
Code  ought  to  regulate  the  discretion  of  the  Court  in 
directing  the  payment  of  costs.^ 

§  45.     An  order  granting   a  temporary  Injunction  may  Enforcement 
be  enforced  by  imprisonment  of  the  defendant  for  a  term  decreereranf- 
not  exceeding  six  months,  or  the  attachment  of  his  property  ing  Injunc- 
or  both.2     The  High  Courts  in  India  have  further  all  the 
powers   of   a    Court   of   Equity   in  England  for  enforcing 
their    orders   and  decrees  in  personam.^     The  remedy  for 
the  enforcement  of  decrees  granting  permanent  Injunctions 
lies  in  execution  of  the  decree  and  the  procedure  laid  down 
by  the  Code  relating  to  the  execution   of  decrees  is  to  be 
observed.*     The  practice  to   be  followed  in  the    case  of 
breach  of  an  Injunction  has  been  dealt  with  in  §  28  ante.^ 

§  46.  Suits  for  Injunctions,  except  suits  to  restrain  Limitation 
waste  which  must  be  instituted  within  three  years  of  the 
date  when  the  waste  begins,^  have  not  been  specially 
provided  for  by  the  Limitation  Act.  A  suit  for  a  perpe- 
tual Injunction  under  section  54  of  the  Specific  Relief 
Act  falls  under  Article  120  of  that  Act,^  which  provides 
that  a  suit  for  which  no  period  of  limitation  is  provided 
elsewhere  in  the  schedule  must  be  instituted  within  six  years 
of  the  date  when  the  right  to  sue  accrues.^  The  doctrine 
of  laches  is  however  applicable   to   suits  for  Injunctions 


*  Luxumon  Nana  Patil  v.  Moro-  186. 

ha  Ramcrishna,  I.  L.  R.,  21  Bom,,  *  Act  XV  of   1877  (Limitation), 

502  (1896).  Art.  41. 

'  Civ.  Pr.  Code,  §493  ;  v.  ante,  '  Kanakasubai  v.  Mutia,  I.L.R., 

p.  80.  13  Mad.,  445  (1890). 

'  V.  ante,  p.  79,  et  ibi  casas.  ®  See  Manga  Pai  v.  Baba,  I.L.R., 

*  V.  ante,  pp.  81—83,  et  ibi  casas.  20  Mad.,  ,398  (1896),  where  it  was 

*  V.  ante,  pp.  87 — 94  ;  Hiffli,  Inj.,  held  thatthe  suit  for  an  Injunction 
§§1416—1449  ;  Hilliard,  Inj.,  172—  was  not  barred. 
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and  the  Court  will,  in  the  exercise  of  the  discretion  which 
it  has,  decline,  in  the  absence  of  special  circumstances, 
to  make  a  decree  even  if  a  much  lesser  time  than  six 
years  has  elapsed.'  Where  a  decree  awards  a  perpetual 
Injunction,  application  for  execution  of  the  decree  must 
be  made  within  three  years  from  the  time  when  there  is 
a  breach  of  the  Injunction.^  A  suit  for  compensation  for 
injury  caused  by  an  Injunction  wrongfully  obtained  must 
be  instituted  within  three  years  of  the  time  when  the 
Injunction  ceases.^  An  application  to  revive  a  previous 
application  for  execution  w^hich  had  been  temporarily 
suspended  by  an  Injunction,  or  by  reason  of  an  order 
under  section  280  of  the  Code  or  other  obstacle  is  accord- 
ing to  the  Calcutta,  Bombay  and  Allahabad  High  Courts 
governed  by  Article  178  of  the  Limitation  Act.  The 
three  years  are  to  be  computed  from  the  date  on  which 
the  Injunction  or  other  obstacle  is  removed.*  In  com- 
puting the  period  of  limitation  prescribed  for  any  suit,  the 
institution  of  which  has  been  stayed  by  Injunction  or 
order,  the  time  of  the  continuance  of  the  Injunction  or 
order,  the  day  on  w^hich  it  was  issued  or  made,  and  the 
day  on  which  it  was  withdrawn,  shall  be  excluded.^ 

•  Mitra's  Law  of  Limitation,  3id  dismissed,  a  suit  to  recover  darn- 
ed., pp.  764,  60, 68,  69;  and  v.  ««<e,  ages  for  injury  to  the  property, 
pp.  rJO— 1'22.  while  under  attachment,  is  govern- 

'  Sadatjopa  v.  Krishnamachari,  ed  by  this  article.     Mitra's  Limi- 

I.  L.  R.,  12  Mad.,  364  (1889) ;  Act  tation,  p.  683  ;  citing  Punjab   Re- 

XV  of  1877,  Art.  178.  cords,  Rivaz,  137. 

«  Act    XV    of    1877,   Art.     42;  *  Mitra's  Limitation,  p.   880,  et 

V.  ivite,  pp.  95,  96.    Wlien  the  at-  ibi  casus.    According  to  the  Mad- 

tachraent    of   moveable    property  ras   High   Court  all    applications 

released  under  s.  280  of  the  Civ.  for    execution    are    governed    by 

Pr.    Code,   is    maintained  by  an  Art.    179.      Narayana    v.    Pappi, 

Injunction  issued  in  a  suit  under  I.  L.  R.,  10  Mad.,  22  (1886). 

s.  283,  and  such  suit  is  ultimately  •  Act  XV  of  1877,  s.  15. 


CHAPTER  IV. 

Injunctions  in  respect  of  Judicial  Proceedings, 

§  47.  Control  and  Stay  of  Proceed-  (ii)  but  not  pending  proceedings 

INGS  unless     there     is     danger 

§  48.  IxjuNCTioxs  IN  Restraint  of— 

OF  Proceedings  (iii)  multiplicity  of  proceedings— 


(i)  in  England  ; 

)r  to  the  bpecinc  ^    ' 

f 

Court. 

NGFUL 

may  be  stayed  of  Decree 


,..,  .    T    ,•        •      ,     i,     c.       -ii  (iv)  and  the  proceedings  stayed 

(n)  in  India  prior  to  the  bpecinc  '    '             ,,           i-     c.   ^      i-     ^ 

^    '        T,  , .   „  .    ,  are  those  of  a  bubordinate 
Relief  Act. 

§  49.  Present  Law— 

(i)  Contemplated      Proceedings  §  50.  Wrongful  Sale  in  Execution 


§  47.  Where  there  is  a  single  judicial  proceeding  the  Control  and 
Court  has  power  to  transfer  the  proceeding  from  one  Court  ceedings.  '"^"^ 
to  another  -}  to  stay  proceedings,^  or  execution  of  a  decree 
passed  therein.^ 

Where  there  is  more  than  one  judicial  proceeding  one 
such  proceeding  may  be  aftected  by  another  in  several  ways. 
Thus  no  Court  can  try  any  suit  or  issue  in  which  the 
matter  in  dispute  has  been  in  issue  in  a  former  suit, 
and  has  been  therein  heard  and  decided  ;*  nor  any  suit 
in  which  the  matter  in  dispute  is  also  in  issue  in  a 
previously  instituted  pending  suit.^  Superior  Courts  may 
enforce   the  performance    of   public    duties    by    inferior 


'  Civ.  Pr.  Code,  ss.  •22—25  ;  as  to  »  Civ.  Pr.  Code,  ss.  239-243,  545 

transfer  in  criminal  cases,  see  Cr.  rf.  also  Cr.  Pr.  Code,  s.  .394. 

Pr.  Code,  ss.  191,  192,  526-528.  *  Civ.  Pr.  Code,  ss.  13,   14 

'  Civ.    Pr.   Code,  s.  20  ;  see  also  also  Cr.  Pr.  Code,  s.  403. 

Cr.  Pi-.  Code,  s.  34(i.  *  Civ.  Pr.  Code,  s.  12. 
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Courts  ;^  and  a  superior  Court  may  further  restrain  by 
Injunction  a  judicial  proceeding  of  a  civil  nature  pending 
in  a  subordinate  Court  where   such  restraint   is  necessary 
to  prevent  multiplicity  of  proceedings.^ 
Injunctions  in       §  48.  Of  the  various    forms  of  procedure  touching  the 

restraint  of  i      i       i  i_-  n  t  -^  •  i  'ii. 

proceedings  control,  Stay  or  continuance  ot  proceedmgs,  it  is  only  with 
the  last   that  the  present  chapter  is  concerned. 

(1)  in  England ;  Prior  to  the  Judicature  Act  of  1873,  there  were  two 
classes  of  Courts,  namely,  Courts  of  Common  law  and  Courts 
of  Equity,  as  there  were  two  sets  of  rights,  namely,  legal 
rights  and  equitable  rights.  It  might  and  frequently  so 
happened  that  a  plaintiff  possessed  an  undoubted  legal 
right  in  a  Court  of  Common  law  and  that  the  defendant 
had  no  defence  in  such  Court  though  entitled  to  relief  in 
a  Court  of  Equity.  In  such  a  case  an  Injunction  granted 
by  the  Court  of  Chancery  to  restrain  judicial  proceedings 
in  a  Court  of  law  whether  before  or  after  judgment,  pro- 
vided a  remedy  by  means  of  which  the  plaintiff  was  pre- 
vented from  taking  an  undue  advantage  of  the  defendant 
and  enabled  the  latter  to  obtain  the  decision  of  a  C^ourt  of 
Equity  upon  the  question  of  his  claim  to  equitable  relief, 
against  the  legal  demand  of  the  plaintiff.^  The  principle 
upon  which  this  jurisdiction  was  exercised  was  that  where- 
ever  a  party  by  fraud,  accident  or  otherwise  has  an  advan- 
tage in   proceeding   in   a  Court   of  ordinary   jurisdiction, 

'  Specific  Relief  Act  (I  of  1877),  Dhuronidhur  Sen  v.  Arjra  Bank, 
^s.  45-51.  See  Shortt  on  Extra  I.L.R.,  4  Cal.,  .SSO,  396  (1879).  [In- 
Legal  Remedies  (1888),  pp.  340,  el  junctions  wei-e  granted  "  upon  the 
SKI. ;  Spelling's  Extraordinary  Re-  assumption  that  the  rights  of  the 
lief,  §  136.  parties  could  not  be  fully  enquired 

3  Act  I  of  1877,  s.  56,  els.  (a),  (6),  into,  except  in  the  Court  of  Chan- 

u),  eery  itself.     But  it  is  significant 

^  For  instances   in    which    this  that  as  soon  as  all  the  Courts  of 

equitable    jurisdiction    was    com-  Westminster    Hall    came    to     the 

raonly  exercised,  see  Snell's  Prin-  Courts  of  Co-ordinate  jurisdiction 

ciples  of  Equity,  11th  ed.,  pp.  579  under    the   new    Judicature   Acts 

—583  ;  see  also  Eden,  Inj.,  Ch.  II;  this  proceeding  by  way  of  Injunc- 

Drewry,  Inj.,  Parti;  High,  Inj.,  tioii   was  abolished,"   ^jer    Mark- 

45—277  ';   Hilliard,   Inj..  187—311.  by,  J.] 
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which  must  necessarily  make  that  Court  an  instrument  of 
injustice,  and  it  is  therefore  against  conscience  that  he 
should  use  the  advantage  ;  in  such  cases  to  prevent  a  mani- 
fest wrong,  Courts  of  Equity  interpose,  by  restraining  the 
party  whose  conscience  is  thus  bound  from  using  the  advan- 
tage he  has  improperly  gained.'  The  Injunctions  thus 
issued  by  the  Court  of  Chancer}^  for  controlling  proceed- 
ings in  other  suits  were  not  orders  issued  to  such  other 
Courts  but  to  the  jyarty^  such  party  being  amenable  to  the 
jurisdiction  of  the  Court  granting  the  Injunction  and 
capable  of  being  acted  on  by  the  process  of  contempt  of 
Court  and  were  in  fact  orders  in  personam.^  The  Injunc- 
tion neither  assumed  any  superiority  over  the  Court  in 
which  the  party  is  proceeding,  nor  denied  its  jurisdiction, 
but  was  granted  on  the  sole  ground,  that  from  certain 
equitable  circumstances,  of  which  the  Court  issuing  the 
Injunction  has  cognisance,  it  was  against  conscience  for 
the  party  to  proceed  in  the  cause.^  Injunctions  to  stay 
proceedings  at  law  were  sometimes  granted  to  stay  trial  ; 
or  after  verdict  to  stay  judgment  or  after  judgment  to  stay 
execution.  The  common  mode  in  which  relief  was  granted 
was  after  judgment,  by  enjoining  the  plaintiff  not  to  sue 
out  execution  upon  the  judgment.* 

In  consequence  of  the  above-mentioned  duality  in  the 
legal  system  the  cases  in  which  equity  interfered  by  Injunc- 
tion were  usually  classed  under  two  heads  as  being  either 
(1)  cases  of  Injunction  to  prevent  the  inequitable  institution 
or  continuance  of  judicial  proceedings  ;  or  (2)  cases  of 
Injunction  to  restrain  wrongful  acts  unconnected  with 
judicial  proceedings. 

'  Joyce's  Docti-ines,  9  ;  Dhuroni-  "  Venkatesa  Tmoker  v.  Ramasami 

dhur  Sen  v.   Agra  Bank,  I.  L,.  H.,  Chettiar,   I.   L.    R,,  18  Mad.,  338, 

5  Cal.,  86,  96  (1879).    Kunhamedx,  341   (1895);   Joyce's  Doctrines,  9! 

Kutli,   I.  L.   R.,  14  Mad.,  167,  168  In  re  Artistic  Colour  Printing  Co., 

(1891) ;  Moran  v.  River  Steam  Nam-  14  Gh.  D,,  502. 

gation  Company,  14  B.  L.  R.,  352,  ^  Joyce's  Doctrines,  9  ;   Snell's 

359  (1875) ;    Milliard,    Inj.,    187—  Equity,  579. 

311.  -♦  Hilliard,  Inj.,  p.  189. 
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By  the  Judicature  Act,^  1873,  the  doctrines  of  the 
Chancellors  were  finally  and  completely  adopted  into  the 
law  of  England  and  the  remedy  by  Injunction,  which  was 
theretofore  almost  entirely  peculiar  to  the  Court  of  Chan- 
cery, was  rendered  equally  exerciseable  by  Courts  of  law, 
as  it  had  been  by  those  of  equity.  By  that  Act  there  has 
been  a  fusion  of  law  and  equity  into  one  system  which  is 
administered  by  all  Courts  without  distinction,  though  for 
the  sake  of  convenience  certain  classes  of  cases  are  allot- 
ted to  each  of  the  divisions  of  the  High  Courts.  The 
former  jurisdiction  of  the  Court  of  Chancery  to  restrain 
by  Injunction  an  action  at  law  in  all  cases  where  the 
defendant  to  the  action  could  show  that  he  had  a  good 
equitable  defence  has  been  abolished  by  the  Judicature 
Act,  which  however  provides  that  every  matter  of  equity, 
in  which  an  Injunction  against  the  prosecution  of  a  pro- 
ceeding might  have  been  obtained,  if  that  Act  had  not 
been  passed,  may  be  relied  on  by  way  of  defence  to  the 
action.^  In  consequence  of  these  provisions.  Injunctions 
properly  so  called,  now  fall  for  the  most  part  under  one 
head  only,  that  is  to  say,  the  second  of  the  two  heads 
above  mentioned.  At  the  present  day  instead  of  the  In- 
junction, a  stay  of  proceedings  or  other  like  remedial  order 
would  be  made  in  the  action.^  There  are,  however,  still 
certain  continuing  powers  of  the  Court  to  grant  Injunc- 
tions in  respect  of  legal  proceedings.  Thus  an  action  not 
pending  but  only  contemplated,  or  a  pending  action  in  a 
foreign  Court,  may  still,  the  case  being  otherwise  proper, 
be  restrained  by  Injunctions.* 


»  Ss.  16,  21,  23,  24,  25  ;  by  ss.  24,  Armstronrf    v.     Armstrong,  1892, 

25,  it  is  enacted  that  law  and  equity  p.  98  ;  <  he  Courts  in  India  would 

shall  beadministeredconcuiTently,  appear  to  have  no  jurisdiction  to 

and  that  whereverthere  is  a  conflict  stay    pending    proceedings    in    a 

the  rules  of  equity  shall  prevail.  foreign  Court,  see  Act  I  of  1877, 

a  Kerr,  Inj.,  7,  8,  575.  s.  56,  cl.  (b)  ;  Madras  L.  J.,   Parts 

8  Snell's  Equity,  578,  579.  v  and  vi,   p.  164,  vol.   v,   May   & 

"  Kerr.'Inj.,   7,  8,  575,  et  seq. ;  June,     1895.    As    to    powers    of 
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The  Supreme  Courts  followed  the  law  and  practice  of  (ii)  in  India 
the  Court  of  Chancery.  They  possessed  us  well  an  equity  spedti"  ijeHcf 
as  a  common  law  side,  though  (in  this  differing  from  the  ^^^' 
English  Courts)  the  same  Judges  administered  both 
common  law  remedies  and  equitable  reliefs.'  In  the 
mofussil  the  distinction  between  law  and  equity  never 
prevailed.  The  establishment  of  the  Presidency  High 
Courts  in  1862  assimilated  the  judicial  system  in  this 
country  in  nearly  every  material  respect  to  that  which  has 
prevailed  in  England  since  the  Judicature  Act.  In  India 
the  Courts  are  both  Courts  of  Equity  and  Courts  of 
Common  Law  in  one.^  It  follows  from  the  dissimilarity 
of  the  circumstances  of  this  country  from  those  which 
existed  in  England  prior  to  the  Judicature  Act  that  the 
English  case  law  anterior  to  that  period  is  not  here  of 
much  assistance. 

The  reported  cases  show  that  prior  to  the  Specific  Relief 
Act  the  High  Courts  restrained  by  Injunction  proceedings 
both  instituted  and  pending  in  the  mofussil  against  the 
Court  Receiver  to  recover  possession  of  part  of  certain  lands 
which  were  in  the  hands  of  the  receiver  ;^  as  also  proceed- 

Courts  of  Bankruptcy,  see  exparte  necessary  to  observe  that  in  a  coun- 

Dltton ;  In   re   Woods,   1   Ch.  D.,  try  where  law    and  equity  are  ad- 

5o7  ;     Exparte    Reynolds;    In   re  ministered  by  the  same  Courts  the 

Baniefi,  lo  Q.  B.  D.,  169.  subject  of  staying  legal  proceed- 

'  Clarke's  Rules  and  Orders,  1829;  ings   need     not  be    dealt  with  at 

Preface,  p.  x ;  Cowell's  Tagore  Law  much  length." 
Lectures,  1872,  p.  5.3  ;  see  the  Char-  ^  Beer  Chunder  Jhoorjraj  Gohas- 

ters,  13   Car.  II  ;  35  Car.    II,  9th  7iee\.Hofjg,  Cor.   56  (1861).     The 

Aug.  1683  ;  13  Geo.  I;   Borrodaile  Injunction  in   this  case  went  not 

V.  Chainsooh  Buxiram,  1  Hyde,  60-  only  against  the    defendant    but 

61;   13  Geo.  Ill,  c.  63,  s.  18,  26th  also  enjoined  the  Principal  Sudder 

March  1774  ;   Charter  establishing  Ameen  in  whose  Court  the  suit  was 

Supreme  Court  at  Fort  William,  instituted  from  proceeding  in  the 

Bengal  ;   39  and  40  Geo.  Ill,  c.  79,  matter,  until  the  further  orders  of 

s.  2,  26th  Dec.    1801   (id.  Madras) ;  the  High  Court.    In  Dhurunidhiir 

4  Geo.    IV,  c.   71,   s.   7,   1823   (id.  Sen  \.  A(jra  Bank,l.lj.-R.,  4,Cq\., 

Bombay).    See  pp.  6—8,  ante.  380  (1878) ;  S.  C.  in  review,  I.  L.  R., 

^  See    Objects   and  Reasons   to  5  Cal.,  86(1879)the  execution  sought 

Specific  Relief  Bill.    "  It  is  hardly  to  be  restrained  was  also  pending. 
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ings  not  instituted  but  threatened/  and  prohibited  the  exe- 
cution of  a  decree  which  had  ah-eady  been  obtained,^  and 
any  decree  that  might  be  obtained  in  a  contemplated  suit, 
until  a  certain  date  fixed  by  the  order  of  the  Oourt.^  In  the 
last  cited  case  the  proceedings  were  threatened  to  be  taken 
in  a  Court  subordinate  to  that  from  which  the  Injunction 
issued.*  In  a  subsequent  case^  the  proceeding  sought  to 
be  restrained  was  both  instituted  and  pending,  and  the 
decree  in  respect  of  which  the  Injunction  was  sought  was 
that  of  a  Court  exercising  co-ordinate  jurisdiction  with 
the  Court  in  which  the  Injunction  was  applied  for.  In 
the  first  instance  the  Injunction  was  refused,^  but  subse- 
quently upon  review  of  judgment  the  Injunction  was 
issued  upon  grounds  which  it  is  not  easy  to  understand  in 
so  far  as  the  distinction  made  by  the  Court  of  Review''' 
between  an  Injunction  issued  to  or  affecting  the  Court 
itself  and  an  Injunction  issued  against  the  party  himself 
is  one  common  to  all  Injunctions  in  restraint  of  judicial 
proceedings.  The  ratio  decidendi^  however,  appears  to 
have  been  that  the  order  complained  of  was  a  mere 
nullity  inasmuch  as  the  plaintiff  Bank  was  no  party  to  the 
original  suit  in  which  the  decree  sought  to  be  executed 
was  made  and  was  not  the  legal  representative  of  such 
party.  The  order  was  in  effect  an  order  that  a  decree 
should  be  executed  against  a  person,  who  was  not  in  fact  a 
party  to  the  suit.  The  property  therefore  sought  to  be 
attached  in  execution  was  the  property  of  the  plaintiff 

*  Moran  v.  River  Steam  Naviga-  *  See  Dlmruniihur  Sen  v.  Agra 

dtoMCorn^xtwi/,  14B.  L.  R.,352,  361  Bank,   I.  L.   R.,  4  Cal.  at  p.  397 

(1875)  [judgment  of  the  Court  of  (1S78). 
first  instance].  *  DhurunhUmr    Sen     v.      Agra 

»  Anantnath  Dei/ v.  Mackintosh,  Bank,  I.  L.  R.,  4  Cal.,  .380  (1878), 

6B.  L.  R.,571  (1871).    The  execu-  S.   G.   in  review,  I.  L.  R.,  5  Cal., 

tion  restrained  in   this  case  does  86  (1879). 
not  appear  to  have  been  pending,  '  id.,  I.  L.  R.,  4  Cal.,  380. 

'  Moran  v.  River  Steam  Naviga-  '  id.,  I.  L.  R.,  5  Cal.,  96 ;  see  Ven- 

tion   Companij,   supra,  366   [judg-  katesa  Tawker  v.  Ramasami  Chet- 

ment  in  appeal].  tiar,  I.  L.  R.,  18  Mad.,  .341  (1895). 


ixjrycTioxs  in  respect  of  judicial  proceedings.  177 

bank  and  the  defendant  was  wrongfully  attempting  to  sell 
that  property  before  any  adjudication  had  been  made  of 
his  right  so  to  do  and  he  was  so  acting  in  a  suit  brought 
against  a  third  person  to  which  suit  the  Bank  was  in  point 
of  law  no  party.  ^  It  is  to  be  noted  moreover  with  regard 
to  wrongful  sales  in  execution  of  a  decree  that  section  92 
of  the  Civil  Procedure  Code  (Act  VIII  of  1859)  corre- 
sponding with  section  492  of  the  present  Code  contained 
no  provision  with  reference  thereto.^ 

It  was  also  held  that  the  purchaser  of  a  share  of  a  decree 
who  has  failed  in  the  endeavour  to  get  the  Court  executing 
it  to  put  him  upon  the  record  for  the  purpose  of  obtaining 
the  benefit  of  the  decree,  has  no  right  to  an  Injunction  to 
prevent  the  decree-holder  from  executing  the  whole  decree 
without  regard  to  the  sale  even  if  the  purchase  is  made 
on  behalf  of  the  judgment-debtor  :  he  could  only  get  a 
right  to  an  Injunction  of  the  kind,  if  the  sale  amounted  to 
a  release  from  the  decree-holder  to  the  judgment-debtor 
from  his  liability  under  the  decree.^ 

§  49.  The  Specific  Relief  Act  passed  in  1877*  and  Present  law. 
sections  492  and  493  of  the  present  Code  of  Civil  Procedure 
contain  the  law  now  in  force  upon  this  subject.  Section  56 
of  that  Act  applies  no  doubt  in  terms  only  to  perpetual 
Injunctions,  temporary  Injunctions  being  left  by  section 
53  to  be  regulated  by  the  Code  of  Civil  Procedure.^  Sec- 
tion 56  therefore  does  not  affect  temporary  Injunctions 
against  wrongful  sale  in  execution  of  a  decree  applied  for 
under  section  492  of  the  Civil  Procedure  Code.^  In  a 
general  manner  however  the  same  principles  must  equally 

*  As  to  the  order  beinof  a  nullity  ^  Mussamut     Bohimunnissa    v. 

all  Courts  wereagreed,  see  I.  L.R.,  NawabLeakut  AH  Khan,22  W.  R., 

4Cal.,383,i:»fe/-  White,  J.;  i6.395,  per  506  (1874). 

Markby,  J.,  ib.  o91,  pe?'  Ainslie,  J.;  *  Act  I  of  1877,  s.  56,  els.  (a),  {b) 

I.  L.  R.,  5  Cal.,  95,  97,  per  Garth,  and  {e). 

C.  J.  For  a  somewhat  analogous  '  Amir  Dulhin  v.    Administra- 

case,  see  Krishnaji  v.  Vitfialrav,  I.  tor-General  of  Bengal,  I.  L.  R.,  23 

L.  R.,  12  Bom.,  80  (1887).  Cal.,  351  (1895). 

V.  post.  '  id. 

W,  IR  12 
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apply  to  the  grantin*^  of  a  temporary  as  to  a  perpetual 
Injunction  and  these  princi})les  must  therefore  be  sought 
in  the  Specific  Relief  Act  itself.^ 

As  the  subject-matter  of  complaint  may  be  either  a 
breach  of  contract,  or  civil  wrong,  or  an  act  which  is 
criminal,  so  judicial  proceedings  may  be  either  civil  or 
criminal.  An  Injunction  cannot  ))e  granted  to  stay  pro- 
ceedings in  any  criminal  matter."  But  if  an  Act  which 
is  criminal  touches  also  the  enjoyment  of  property,  the 
Court  has  jurisdiction,  but  its  interference  is  founded  solely 
on  the  ground  of  injurj^  to  property .^  With  regard  to 
civil  "judicial  proceedings  "  a  term  which  includes  both 
an  action  and  proceedings  taken  in  execution*  of  a  decree 
obtained  therein,  the  rule  is  that  a  judicial  proceeding  not 
pending  but  contemplated  and  threatened  only  may  be 
restrained  as  also  a  pending  proceeding  provided  that 
such  proceeding  is  pending  in  a  Court  subordinate  to  that 
from  which  the  Injunction  is  sought,  and  such  restraint 
is  necessary  to  prevent  multiplicity  of  proceedings.^  In 
other  cases  no  Injunction  will  issue. 

Injunctions  of  this  class  which  will  be  granted  may 
thus  be  divided  into  (1)  Injunctions  in  restraint  of  suits 
or  applications  for  execution  which  are  not  instituted  and 
pending,  but  are  contemplated  and  threatened  only.^  And 
Injunctions  in  restraint  of  such  applications  for  execu- 
tion may  be  (a)  Injunctions  restraining  the  execution  of 
any  decree  which  might  be  obtained  in  a  contemplated 


»  V.  ante,  p.  9.  kei-  v.  Eamasami  Chettiar,  I.  L.  R,, 

2  Act  I  of  1877,  s.  56,  cl.  (e) ;  see  18  Mad.,  338  (1895). 

KeiT,  Inj.,  5;  Joyce's  Doctrines,  *  Act  I  of  1877,  s.  56,  els.  («)  &  (^>). 

291,  292  ;  Snell's  Equity,  lltli  ed.,  *  Moran  v.  River  Steam  NavUja- 

582;    and  ante,   pp.  40,   il.     See  tion   Company,    14  B.  L.    R.,  352 

Madras  L.  J.,  p.  165,  Parts  v  and  (1875)  ;  Appii  v.  Raman,  I.  L.  R., 

vi.  Vol.  V,  May  and  June  1895.  14  Mad.,  425,429,4.30(1891).    [See 

'  V.  ante,  pp.  40,  41.  Venkatesa    Taioker    v.    Ramasami 

*  Apjm  V.    Raman,  I.  L.  R.,  14  Chettiar,   I.    L.    R.,   18   Mad.,  341 

Mad.,  425  (1891) ;   Venkatesa   Taiv-  (1895).] 
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action  ;'  (/>)  restraining  the  execution  of  a  decree  wbich 
has  ah'eady  been  obtained,  but  in  respect  of  which  at  the 
date  of  the  issue  of  the  Injunction  no  application  for 
execution  has  yet  been  madc.^  (2)  Injunctions  in  res- 
traint of  pending  suits  and  pending  applications  for  execu- 
tion, that  is  Injunctions  in  restraint  of  the  execution  of 
decrees  already  made  and  upon  which  decrees  at  the  date 
of  the  application  for  an  Injunction,  steps  have  been 
already  taken  in  execution  ;^  (3)  Injunctions  which  are 
issued  not  in  general  restraint  of  execution  whether 
pending  or  not,  but  in  prevention  of  wrongful  sale 
in  execution  of  a  decree,  may  be  conveniently  con- 
sidered separately  from  the  two  classes  above  men- 
tioned.* 

In  the  case  of  a  fraudulent  decree  the  remedy  would 
appear  to  be  by  way  of  Injunction  to  restrain  the  party 
from  executing  the  decree.^ 

The  Specific  Relief  Act  only  forbids  the  issue  of  Injunc-  n\  contem- 
tions  in  restraint  of  pending  proceedings.^     So  in  England  pi-'^tf.^  p™- 

•^  "^    ^  °  ^  ceedings  may 

it  has  been  held  that  although  the  Court  has  no  longer  be  stayed. 
jurisdiction  to  restrain  a  pending  action  yet  an  Injunction 
may  be  granted  to  restrain  the  institution  of  proceedings.'^ 
Thus  an  Injunction  has  been  granted  to  prevent  a  wife 
from  instituting  proceedings  against  her  husband  in  the 
Divorce  Court  for  restitution  of  conjugal  rights  f  and  a 
person  claiming  to  be  a  creditor  of  a  company  was  restrain- 
ed by  Injunction  from  presenting  a  petition  for  winding- 
up  the  company  when  the  debt  was  disputed  and  the  com- 


*  Moran  v.  River  Steam  Naviga-  *  v.  iwst,  p.  181. 

tion  Company,  14  B.   L.   li.,  352  *  v.  post,  p.  184. 

(1875).  *  Kunhamed  v.  Kutti,  I.  L.  R., 

••«  Appu  V.   Raman,  I.  L.  R.,  14  14  Mad.,  167  (1891). 

Mad.,  4-25, 4.30  (1891).  The  decisions  «  s.  56,  cl.  («). 

Kunhamed  v.  Kutti,   I.    L.  R.,  14  ^  £e«m<  v.  TFoorf,  12  Ch.D.,  630; 

Mad.,  167  (1891)  ;  Anantnath  Dey  Hart  v.  Hart,  18  Ch.  D.,  671 ;  Kerr, 

V.  Mackintosh,  6  B.L.R.,  571  (1871),  Inj.,  8. 

appear  also  to  be  cases  of  this  kind.  ^    Besant  v.  Wood,  stipra. 
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puny  was  solvent.'  If  the  proceeding  be  not  pending  at 
the  date  of  the  institution  of  the  suit  in  which  the  Injunc- 
tion is  sought,  but  is  contemplated  and  threatened  only, 
there  is  nothing,  the  case  being  otherwise  proper,  to  prohi- 
bit an  Injunction  being  granted  against  the  actual  insti- 
tution of  such  threatened  proceedings.''^  And  this  is  so, 
whether  such  proceedings  be  an  intended  suit  ^  or  in- 
tended application  for  execution  of  any  decree  which 
may  be  obtained  in  a  contemplated  action,*  or  which  has 
already  been  made.^  In  the  first  of  the  cases  last  cited 
a  Subordinate  Judge  prohibited  certain  parties  from  exe- 
cuting a  decree  which  had  been  passed  in  their  favour, 
and  which  was  on  the  file  of  the  District  Judge,  it  appear- 
ing that  no  application  for  execution  had  yet  been  made. 
It  was  held  that  the  prohibition  was  not  an  Injunction  to 
stay  proceedings  in  the  Court  of  the  District  Judge,  but 
that  the  effect  of  the  Injunction  granted  by  the  Subor- 
dinate Judge  was  to  prevent  those  parties  from  applying 
to  the  District  Court  to  (execute  its  decree.  As  no  appli- 
cation for  execution  had  yet  been  made,  and  as,  so  long  as 
the  Injunction  was  in  force,  none  could  be  made,  therefore 
no  pending  proceeding  of  a  Court  was  restrained  by  the 
Injunction.^ 

>  Circle  RpMaurant,  d-c,  Co.  v.  Mad.,  425,  430(1891) ;  seeVenkate, 

Larery,  18  Ch.  D.,  555.  sa  Taioker  v.   Ramasami  Chettiar, 

2  See  Moran  v.  Pdvfr  Steam  Na-  I.  L.  R.,  18  Mad.,   341   (1895).     It 

viffation  Compayiy,  14  B.  L.  R.,  352  has  been  suggested  that  the  deci- 

(1875)  ;  Appii  V.  Raman,   I.  L.  R.,  sion  first  cited  is  erroneous   inas- 

14  Mad.,  425,  430(1891).  much  as   s.   56,   cl.    (6),    refers  to 

'  See  Moran  v.  River  Steam  JVa-  proceedings  whether    i)en(U)irf  or 

rlgation    Companij    (judgment  of  not  and    prevents  an   injunction, 

Oi-iginal  Court).  whereas  in  the  case  cited  tlie  Court 

*  See  id.  (judgment  of  Court  of  was  not  subordinate,  and  that 
Appeal).  clause   permits  an   injunction    to 

*  Appii  V.  Raman,  I.  L.  R.,  14  stay  the  institution  of  proceedings 
Mad.,  425,  430  (1891) ;  and  see  also  in  a  Subordinate  Court  oidj'  (Mad- 
Anantnath  Dey\.  Marlintos-h,  6  B.  ras  Law  Journal,  Vol.  v.  May  and 
L.  R.,  571  (1871)  Knnhamed  v.  June  1895.  pp.  162,  165).  But  it  is 
Kntti,  I.  L.  R.,  14  Mad.,  167  (1891).  admitted  that.  Injunctions  acting 

*  Appu  V.  Raman,  I.  L.  R.,  14  merely  in  2}ersonam,  it  is  difficult 
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An  Injunction  cannot  he  granted  to  stay  a  judicial  (ii)  but  not 
proceeding  2^endln<j  at  the  institution  of  the  suit  in  which  ceed/n|sun*iess 
the  Injunction  is  sought  unless  such  restraint  is  neces- ^^^° '®  *^^"^®'" 
sary  to  prevent  a  multiplicity  of  proceedings/  and  the 
proceeding  sought  to  be  restrained  is  that  of  a  Court 
subordinate  to  that  from  which  the  Injunction  is  sought.^ 
These  provisions  of  the  Specific  Relief  Act  have  in  view 
two  important  prerogatives  of  the  (Jourt  of  Chancery, 
ciz.  : — Firstly,  that  of  staying  pending  proceedings  at  law 
by  what  was  known  as  a  common  Injunction  in  all  cases 
where  the  defendant  would  show  a  good  equitable  defence  ; 
a  prerogative  which  has  now  been  abolished  by  the  Judi- 
cature Act  though  the  equitable  plea  upon  which  such  an 
Injunction  would  formerly  have  been  based  may  be  relied 
on  by  way  of  defence  in  the  action.^  Secondly,  that  of 
suppressing  useless  litigation  and  of  preventing  a  multi- 
plicity of  suits,  the  design  being  to  procure  repose  from 
perpetual  litigation.'''  •'  Clause  {af  of  section  56  of  the 
Specific  Relief  Act  is  apparently  taken  from  s.  21  (5)  of 
the  English  Judicature  Act  of  1873  which  was  as  fol- 
lows : — '  No  cause  or  proceeding  at  any  time  pending  in 
the  High  Court  of  Judicature  or  before  the  Court  of 
Appeal  shall  be  restrained  by  prohibition  or  Injunction.' 
The  object  of  the  enactment  appears  to  have  been  to  do 
away  with  the  use  of  Injunctions  as  a  means  for  con- 
trolling proceedings  in  other  Courts  and  it  has  been 
adopted  in  Act  I  of  1877  to  prevent  in  the  Courts  of  this 
country  the  use  of  any  such  jurisdiction."^     Where  judicial 


to  undei'stand  this  departiu-e  from  *  ih.,  cl.  [h). 

English  law,   accordinj;-  to  which  »  y_  ante,  p.  172. 

the  institution  of  proceedings  in  *  Story,  Eq.,  §  852,   et  seq.,  2nd 

any  Court  can  be  stayed.     It  is  English      ed. ;    Nelson's     Specific 

submitted     that    the    decision    is  Relief  Act,  290,  291. 

correct  and  that  the  proceeding  *  The  report  has   "  cl.  (/*) "   but 

referred  to  in  cl.  (b)   is  a  pending  this  is  an  error, 

proceeding.  «  Appu  v.   Raman,   I.  L.  R.,  11 

'  Act  I  of  1877,  s.  56,  cl.  (a).  Mad.,  125,  429  (1891). 
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proceedings  arc  pending,  as  where  a  decree  has  been 
made  and  at  the  date  of  the  application  for  an  Injunction 
proceedings  have  been  commenced  and  are  pending  to 
execute  that  decree  then,  unless  the  proceedings  arc 
pending  in  a  subordinate  Court  and  restraint  is  necessary 
to  prevent  a  multiplicity  of  proceedings,  no  Injunction 
can  issue  to  restrain  such  execution.' 
(iii)  inultii.ii-         Particularly,   since  the  ])assino;  of   the   Specific  Relief 

city  of  pre-  ^     •''  _  1  »  1.  _ 

ceedings—  Act  an  Injunction  may  properly  be  granted  if,  on  a  con- 
sideration of  the  facts  of  the  case,  the  Court  thinks 
that  that  remedy  is  necessary  in  order  to  prevent  repeti- 
tion of  injury  and  multiplicity  of  suits. ^  The  Specific 
Relief  Act  in  this  provision  has  in  view  the  jurisdiction 
of  Courts  of  Equity  by  Bills  of  Peace  bearing  some  resem- 
blance to  Bills  quia  timet  to  suppress  useless  litigation 
and  to  prevent  multiplicity  of  suits,  the  design  being  to 
procure  repose  from  perpetual  litigation.^  It  enacts  that 
when  the  defendant  invades  or  threatens  to  invade  the 
plaintiff's  right  to,  or  enjoyment  of,  property  the  Court 
may  grant  a  perpetual  Injunction  where  it  is  necessary  to 
prevent  such  multiplicity.*  Where  in  England  a  Bill  of 
Peace  would  have  lain,  or  as  now,  an  action  in  the  nature 
of  such  a  Bill,  that  is  (1)  where  there  is  one  general 
right  to  be  established  against   several  or  a  number  of 

•  VenkatesaTmvkerv.  Ramasami  which  the  Injunction  was  granted 

Chettiar,!.   L.  R.,   18  Mad.,    338  was  the  prevention  of  simultane- 

(1895) ;    and   see  Mahip    Sinrjh  v.  oiis  litigation   in   the   High  Court 

Chotu,  I.  L.  R.,  5  All.,  429  (1883).  and  the  Mofussil  between  the  same 

^  Act  I  of  1877,  s.  56,  el.  (a) :  Ram  parties. 

Chand  Datt  v.  Watson  cb  Co.,  I.  L.  »  See  SneU's  Eq.,  629,  630;  Kerr, 

R.,  15  Cal.,  220  (1887)  per  Wilson,  Inj.,  586—588  ;  Story,  Eq.,  §  852,  et 

J.  "It  is  most  desirable  to  guard  as  seq ;  Nelson's  Specific  Relief  Act, 

far  as  possible  against  a  multipli-  291. 

cation  of  suits."  PerStraight,  J.,  in  ••  In  Venkatesa  Tawker  v.  Rnma- 

Kirpa    Dayal    v.    Rani    Kishori,  saini  Chettiar,   I.    L.  R.,  18  INIad., 

I.  L.  R.,  10  All.,  80,  82  (1887).    So  .338,  341,  342  (1895),    it   was    held 

also  in  Moran  v.  River  Steam  Na-  that  the   Injunction  there  prayed 

vigation   Company,   14   B.    L.  R.,  for    was    not    necessary    on    this 

359  (1875),  one  of  the  grounds  upon  ground. 
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distinct  persons,'  or  (2)  where  the  plaintiff  after  repeated 
and  satisfactory  trials  has  established  his  right  and  yet  is 
in  (lanoer  of  further  litigation  and  obstruction  to  his 
rights  from  new  attempts  to  controvert  it  ;^  mider  either 
of  these  circumstances  an  Injunction  staying  a  pending 
judicial  proceeding  may  be  granted.  By  the  Act,  how- 
ever, an  Injunction  against  pending  proceedings  is  only 
granted  to  prevent  multiplicity,"''  and  only  in  cases  where 
the  Court  in  which  the  proceedings  are  to  be  stayed  is 
subordinate  to  that  in  which  the  Injunction  is  sought.* 

Even   if  a   proceeding  be  pending  which  it  is  necessary  (iv)  and  the 
to    restrain    to    prevent    multiplicity   of   proceedings    no  stayed  are* 
Injunction  can  issue  unless  the  proceedings  sought  to  be  su°bordinate 
stayed  are  those  of  a  Court  subordinate  to  that  from  which  Court, 
the  Injunction  is  sought.^     Under  no  circumstances  can  one 
Court  restrain    by    Injunction  proceedings  pending  in  an- 
other Court  which  is  not  subordinate  to  it.      The  proceed- 
ing which  is  mentioned  in  clause  (/*)  is  a  pending  proceed- 
ing.^    If  the  effect  of  the  Injunction  is  merely  to  prevent 
the  institution  of  })roceedings  in  a  C'ourt    wdiether  subordi- 
nate or  not  subordinate,  or  to  restrain  pending  proceedings 
in  a  Subordinate  Court,  it  may  go.''     But  if  the  proceed- 
ing is  pending  in  a  non-Subordinate  Court^  or  in  the  same 
Court^  the  Injunction  cannot  issue.     This  provision  does 
not  apply  to  temporary  Injunctions  against  wrongful  sale 
in  execution  of  a  decree. '° 

•  Story,  Eq.,  §§  854-856  ;  Kei  r,       s.  56,  Act  I  of  1877,  was  held  not  to 
1 11  j.,  586 — 588;  Nelson,  o;j.  aY.,  291.       be  applicable  as  the  proceedings 

^  .Story,   Eq.,  §859;  Nelson,  o^a  sought  to   be  restrained  were  not 

cit.,  '291.  pending. 

^  Dhiirunidhiir  Sen  \\  Agra  Bank,  '  ib. 

I.  L.  R.,  4  Cal.,  at  p.  891  (1878).  »  Mahip  Sinrjh  v.    Chotu,  I.  L. 

"  id.,  at  p.  .396;  Act  I  of  1877,  R.,  5  All.,  429  (1883). 

s.  56,  cl.  (6).  *  Venkatesa  Tawker  v.  Ramasa- 

»  Act  I  of  1877,  s.  56,  cl.  (6).  See  mi  Chettiar,  I.  L.  R.,  18  Mad.,  338 

DImrunidhur  Sen  v.   Ayra   Bank,  (1895). 

I.  L.  R.,  4  Cal.,  380  (1878).  '«  AmirDuUiin  v.  Administrator- 

*  Appu  V.  Raman,  I.  L.  R.,  14  General  of  Bengal, \.lj.l&.,,2'dC-3l. , 
Mad.,  425  (1891)  in  which  cl.  (b)  of  351  (1895):  v.  post. 
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Wrongful  sale       §  50.     If  ill   iiuy  suit  it  is  proved  that  any  pro{)ei'tj  in 

ill  execution  of    ■,.  i-ii  'l  •      •         i  ri*  "         r-n  ii 

a  decree.  dispute  in  tue  suit  IS  in  danger  or  bemg  wrongruliy  sold 

in  execution  of  a  decree,  the  Court  may  issue  an  Injunction 
to  restrain  such  sale.'  Section  92  of  the  old  Code  (VIII 
of  1859)  contained  no  such  provision,  and  it  was  accord- 
ingly held  that  })ropcrty  which  was  about  to  be  sold  in 
execution  could  not  be  said  to  be  in  danger  of  being 
"  wasted,  damaged  or  alienated  by  any  party  to  the  suit."*^ 
Under  the  old  law,  the  procedure  was  by  application  to 
the  Court  of  execution  to  stay  the  sale  of  the  attached 
property  pending  the  determination  of  title  in  the  regular 
suit  which  was  brought  to  establish  it.^  But  the  Legisla- 
ture has  deliberately  altered*  the  law  as  laid  down  in  the 
first  and  second  of  the  cases  last  cited.  In  section  492 
of  the  present  Code,  other  words  have  been  introduced, 
namely,  "  or  wrongfully  sold  in  execution  of  a  decree," 
and   these   words   must   be  read  with  the  previous  part  of 


'  Civ.  Pr.  Code,  s.  492.  The 
words  *' or  wrongfully  sold  in  exe- 
cution of  a  decree "  wei-e  first 
added  to  the  section  by  the  Code  of 
1877  (Act  X  of  1877);  see  Brojendra 
Kumar  Eal  Ghoivdlmriw.  Riip Lull 
Dass,  I.  L.  R.,  22  Cal.,  515, -jl? 
(1886). 

2  Jtoy  Luchmiput  Singh  v.  Serve- 
t-ary  of  State,  II  B.  L.  R.,  App.  27, 
(1873);  .S.C.,20  W.  R.,  II ;  followed 
in  Dior/n  Chnrn  Cludterjee  v. 
Ashoo'.osli  Dtilt,  24  W.R.,  70  (1875). 
An  Injunction  however  of  this 
character  appears  to  have  been 
granted  in  two  earlier  cases  ;  Sree- 
narahi  Chiickerhittty  v.  A.B.  Miller, 
5  B.  L.  R.,  254  note  (1870)  ;  linp 
Lull  KItettry  v.  Mahhiia  Chititder 
Roy,  5  B.  L.  R.,  254  (1870).  In  the 
latter  case  the  defendant  who 
claimed  through  persons  who 
were  alleged  to  have  no  title  was 
threatening  to  sell  in  execution  of 
a  decree   against    those    jjersons, 


property  in  the  possession  of  the 
plaintiff  under  a  decree  of  Court 
obtained  upon  a  mortgage  execut- 
ed in  his  favour  by  a  person  hav- 
ing title.  See  also  Anantnath  Dey 
V.  Mackintosh,  6  B.  L.  R.,  571 
(1871). 

^  Door<ia  Churn  Chatter jee  v. 
Ashootosh  Dull,  24  W.  R.,70  (1875); 
Roy  Luchmiput  Sinr/h  v.  Secretary 
of  State,  II  B.  L.  R.,  App.  27  ;  S. 
C.,  20  W.  R.,  II  (1873)  ;  Brojendra 
Kumar  Rai  Chomdhuri  v.  Ruj) 
Lull  Das,  I.  L.  R.,  12  ("al.,  515,  517 
(1886). 

'*  See  report  of  Select  Committee 
on  the  Civil  Procedure  Bill—"  We 
have  empowered  the  Court  to 
giant  an  Injunction  to  stay  a 
wrongful  sale  in  execution  of  a 
decree.  We  liave  been  informed 
that  the  corresponding  clause  of 
Act  VIII  of  1859  has  been  held  not 
to  apply  to  such  a  case. — "  Gazette 
of  India,  30th  Sept.  1876,  p.  947. 
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the  section,  that  is,  "  that  any  property  in  dispute  in  a 
suit  is  in  danger."  The  hiw  does  not  say  that  a  property 
is,  or  is  about,  to  be  wrongfully  sold,  but  that  it  is  in 
danger  of  being  wrongfully  sold.'  These  words  are  wide 
enough  to  include,^  and  the  section  is,  in  fact,  most  com- 
monly applicable  to  claims  in  execution  made  under  section 
278  of  the  Civil  Procedure  Code.  If  a  claimant  under  that 
section,  whose  claim  has  been  disallowed,  institutes  a  re- 
gular suit  against  the  decree-holder,  the  Court  has  power 
under  section  492  of  the  Code  to  grant  an  Injunction  staying 
the  sale  pending  the  decision  of  the  suit.^  And  the  Code 
having  been  amended  so  as  to  admit  of  the  grant  of  an 
interlocutory  Injunction  in  such  a  case,  the  procedure 
indicated  by  section  492  should  be  followed  and  a  sale 
should,  in  the  case  of  applications  by  third  parties,  be  res- 
trained by  Injunction  in  the  suit  brought  to  ti-y  the  title 
and  not  by  the  order  of  the  Court  executing  the  decree.* 
And  in  the  execution  of  a  decree  ordering  the  sale  of 
property,  it  is  not  competent  for  a  Court  to  refuse  to  sell 
it  because  a  stranger,  who  is  in  possession  of  such  property, 
impeaches  the  decree  :  the  course  open  to  him,  if  he 
wishes  a  stay  of  execution,  being  to  file  a  suit  and  obtain 
an  Injunction  for  that  purpose.^  But  though  where  pro- 
perty is  in  danger  of  wrongful  sale  the  Court  may  issue 
an  Injunction  restraining  the  defendant  from  enforcing 
his  decree  against  the  property,  yet  when  the  Court  dis- 
misses the  suit  in  which  the  Injunction  is  sought  and  has 
been  granted,  it  has  no  right  to  further  restrain  the  defend- 
ant from  execution  upon  the  mere  possibility  of  the  Appel- 
late C'Ourt  reversing  its  decree.  Once  the  suit  is  dismissed 
the  ( 'ourt  has,,  in  point  of  law,  no  power  at  all  to  deal  with 


•  Brojeiidra   Kumar  Rai  Chow-  phazises  the  difference  between  the 

dhuri  V.  Rup  Lall  Dans,  I.    L.  R.,  foiuier  and  present  law. 

12  Cal.,  515,  517,  518  (1880).  *  Purshottam  Vithal  v.  Purshot- 

2  ib.                                        3  ib.  tarn  Iswiu;  I.  L.  R.,  8  Bom.,  532 

''  ib. ;    a  case  which  clearly  em-  (1881). 
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he  proceedings  in  the  suit  in  which  execution  has  issucil.^ 
Upon  the  dismissal  of  a  suit  for  an  Injunction  restraining 
the  sale,  the  Appellate  Court  may,  under  section  492  of  the 
Code,  issue  a  temporary  Injunction  restraining  the  decree- 
holder  from  proceeding  with  execution  pending  the  appeal  f 
and  the  a})plication  may  be  granted  subject  to  the  terms 
of  the  applicant  giving  such  security  as  the  Court  thinks 
fit.^  The  Code  directs  that  ordinarily  before  granting 
an  Injunction,  notice  of  the  application  should  be  given 
to  the  opposite  party.''  AVhere  a  Court  made  an  order 
oranting  a  temporary  Injunction  without  directing  notice 
of  the  application  for  an  Injunction  to  be  issued  to 
the  other  side,  and  its  order  directing  stay  of  sale  of 
property  in  execution  was  passed  ex  ])arte,  without 
the  other  side  being  given  an  opportunity  to  show 
cause,  it  was  held  that  the  order  was  irregular.^  The 
application  should  be  made  without  unnecessary  delay^  and 
should  on  the  face  of  it  disclose  a  sufficient  ground  to 
warrant  an  order  under  section  492  being  made  as  prayed.''' 
The  meaning  of  the  word  '  wrongfully  '  may,  in  certain 
cases,  be  open  to  doubt.^  It  is  however  clear  that  property 
is  not  in  danger  of  being  wrongfully  sold  wdien  the  [)lain- 
tiflf  has  no  title  to  or  interest  in  it,  or  if  he  has  an  alleged 
interest,  when  such  interest  is  not  the  subject  of  sale  in 
execution.''  So  where  ancestral  pro})erty  was  attached  in 
execution  of  a  decree,  and  a  son  of  the  judgment-debtor 
instituted  a  suit  to  establish  his  rights  to  the  proj)erty  and 
made  an  application  for  a  temporary  Injunction  directing 
stay  of  sale  pending  the  decision  of  the  suit,  it   was   held 

»  Gossain  Money  Puree  v.  Gour  '»  Civ.  Pr.  Code,  s.  494. 

Pemhad    Singh,     I.     L.     R.,     11  *  Amolak  Ram  v.  Sahib  Singh, 

Cal.,    146   (1884)  ;  referred    to   in  I.  L.  R.,  7  All.,  oof)  (1885). 

Yamin-nd-DoiNuh  v.    Ahmed  Ali  *  '''•,  w-. 

Khan,    I.     L.    R.,    21    Cal.,    561  '  /''• 

(1894).  '  Kirjia  Daijal  v.  Rani  Kinhori, 

a  Kirpa  Dayal  v.  Rani  Kishori,  I.  L.  R..  10  All.,  80,  82  (1887). 

1    I    R     10  AH.,  8(J  (1887).  ^  Amolak  Ram   v.  Sahib  Singh, 

'  »  'ib.  at  p.  83.  I.  L.  R.,  7  All.,  550  (1885). 
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that,  inasmuch  as  what  was  advertised  to  be  sold  was  the 
right  and  interest  of  the  plaintiflf's  father  in  the  property 
it  could  not  be  said  that  the  property  was  being  wrong- 
fully sold  in  execution  of  a  decree,  and  the  temporary 
Injunction  ought  not  to  have  been  granted.^  It  has  been 
said  that  in  interpreting  this  portion  of  the  Code,  a  Judge 
cannot  be  too  careful  as  to  the  mode  in  which  he  permits 
the  machinery  of  the  Courts  to  be  used  for  the  purpose  of 
enabling  a  plaintiff  in  one  suit  to  delay  a  decree-holder  in 
another  from  obtaining  the  fruits  of  his  judgment  by  exe- 
cuting his  decree  in  ordinary  course  against  the  property  of 
his  judgment-debtor.  At  the  same  time  it  is,  of  course,  most 
desirable  to  guard,  as  far  as  possible,  against  a  multiplicity 
of  suits,  which  was  one  of  the  objects  the  Legislature  had  in 
view  in  passing  section  492  in  its  present  shape.  The  Courts 
will  therefore,  amongst  other  things,  consider  whether  the 
refusal  to  grant  the  application  for  an  Injunction  will  result 
in  farther  litigation,  and  whether  any  practical  injury  will 
result  to  any  one  if  the  Injunction  be  allowed.^  It  has  been 
held  by  the  Allahabad  High  Court  that  the  term  "  decree," 
as  used  in  the  Code  of  Civil  Procedure,^  does  not  include 
the  decree  of  a  Court  of  Revenue,  and  that  therefore  an 
application  under  section  492  of  the  Civil  Procedure  Code 
for  stay  of  sale  in  execution  of  a  decree  of  a  Court  of 
Revenue  in  a  suit  under  section  93  of  Act  XII  of  1881 
cannot  bo  entertained  hy  a  C^ivil  Court.* 

Section  5G  of  the  Specific  Relief  Act  was  not  intended  to, 
and  does  not,  affect  temporary  Injunctions  applied  for  under 
section  492  of  the  Code  against  the  wrongful  sale  of  pro- 
perty in  execution  of  a  decree.  Therefore  a  Subordinate 
Court  may  issue  an  Injunction   restraining  proceedings  in 


■  Amolak  Ram  v.    Sahih    Singh,  10  All.,  80,  82  (1887). 

I.  L.  R.,  7  All.,  550  (1885).  "  s.  2. 

®  Per    Straight,    J.,    in    Kirpa  "  (Jiihar  Siiir/h   v.   Bhu}^  .Singh, 

Dcujal  V.   Rani  Kishori,  I.  L.  R.,  I.  L.  R.,  16  All.,  496  (1891). 
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execution  ])eiiding  before  a  Superior  Court.'  Though,  as 
a  general  rule,  the  principles  governing  the  grant  of  tem- 
porary and  permanent  Injunctions  are  the  same,^  yet  the 
substantial  difference  which  exists  between  an  Injunction 
in  general  restraint  of  execution  and  an  Injunction  against 
wrongful  sale  in  execution  only,  affords  a  reason  for  deal- 
ing with  an  Injunction  of  the  latter  class  on  a  special 
footing.  That  difference  lies  in  the  nature  of  the  subject- 
matter  of  the  Injuuclion  and  of  the  proceedings  restrained. 
In  the  case  of  an  Injunction  in  general  restraint  of  exe- 
cution, the  applicant  may  have  himself  been  a  party  to  the 
suit  in  which  execution  has  issued,  and  what  is  sought 
to  be  restrained  is  execution  of  the  decree  ni  its  entirety. 
A  wrongful  sale  is  generally  threatened  when  the  property 
of  some  third  person  is  taken  in  execution  of  a  decree  in 
a  suit  between  others  to  which  he  was  no  party .^  In  such 
a  case  an  application  by  a  third  person  for  an  Injunction 
is  in  effect  an  application  for  restraint  of  execution  only  in 
so  far  as  such  execution  involves  the  wrongful  sale  of  pro- 
perty belonging  to  the  applicant.  The  Injunction  there- 
fore is  primarily  directed  against  the  sale,  and  not  the  exe- 
cution generally  which  may,  even  when  an  Injunction  has 
been  granted,  proceed,  except  with  respect  to  the  parti- 
cular property  the  subject  of  the  Injunction.  Further, 
as  was  pointed  out  in  the  case  last  cited,*  the  Court 
of  execution  deals  with  the  matter  only  in  a  summary 
way,  and  it  is  therefore  not  anomalous  or  inconvenient,  if 
its  order,  even  if  it  be  the  order  of  a  superior  Court, 
should  be  made  subject  to  the  result  of  a  regular  suit 
which  may  lie  in  a  Court  of  an  inferior  grade.  On  the 
other  hand,  when  an  Injunction  is  sought  restraining  exe- 


'  Amir  Dulhhi  v.  Administrator-  Hilliard,  Inj.,  p.  249. 

Ocneral  of  Be)i(/al,I.  L.  R.,  23  Cal.,  *  Amir  Diilhiu  v.  Admiiiintrator- 

351  (1895).  General  of  Bengal,   I.   L.   R.,  23 

«  ante,  p.  9,  Cal.,  351  (1895). 

»  See  High,  Inj.,  §§  119,  et  se(j.  ; 
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cution  in  its  entirety  by  ;i  person  cagainst  wlioni  and  whose 
property  generally  execution  has  been  directed  to  issue 
in  a  suit  to  which  he  was  a  party,  there  is,  in  fact,  a  sub- 
stantial interference  in  a  judicial  proceeding,  for  what  is 
put  in  issue  by  the  application  for  an  Injunction  is  not 
whether  a  particular  proj)erty  is  liable  to  be  sold  or  not, 
but  whether  execution  should  proceed  against  a  particular 
person  at  all.  In  the  one  case  the  Injunction  is  directed 
against  the  sale  as  an  incident  of  execution,  in  the  other 
against  the  execution  itself.  In  the  first  case  the  person 
seeking  the  Injunction  does  not  dispute  the  decree  or  the 
issue  of  execution  against  the  property  of  the  judgment- 
debtor,  but  contends  that  his  own  property  is  being  wrono-- 
fully  sold  as  that  of  the  judgment-debtor.  In  the  second 
case  the  applicant  contends  for  the  special  reasons  alleged 
that  execution  should  not  issue  against  him  at  all. 
In  the  latter  instance,  if  the  execution  proceedino-s  be 
not  pending,  their  institution  may  in  a  proper  case  be 
restrained,  but  if  they  be  pending,  they  can  only  be 
sta^^ed,  if  there  be  danger  of  multiplicity  of  proceed- 
ings, and  the  proceeding  in  question  is  that  of  a 
Court  subordinate  to  that  from  which  the  Injunction  is 
sought. 

Where  a  decree  has  been  obtained  against  a  person 
based  on  a  personal  obligation  which  ceases  at  his  death 
and  such  obligation  is  not  binding  on  and  cannot  be 
enforced  against  his  heir  and  representative,  an  Injunction 
will  issue  restraining  the  execution  of  that  decree  against 
such  heir  and  representative.  The  latter  was  no  party  to 
the  suit  in  which  the  decree  was  passed,  and  as  he  bears 
no  representative  liability,  there  is  no  decree  enforceable 
against  him.^ 

In  the  case  of  suits  to  restrain  execution  of  adjusted 
decrees,  it  is  now  established  that  section  244  of  the  Civil 

»  Krishnaji  v.  Vithnlrao,  I.  L.  R.,  12  Bom.,  80  (1887). 
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Procedure  Code  is  to  be  liberally  construed,  and  that  any 
suit  wbicb  interferes  witb  tbe  conduct  of  execution  pro- 
ceedings by  the  Court  executing  tbe  decree  is  prohibited, 
such  as  a  suit  for  an  Injunction  restraining  execution  of 
an  alleged  adjusted  decree.^ 

^  Azhan  v.    Matiik  Lall    Sa/m,  tion  against  a  particular  property, 

I.  L.  R.,  21  Cal.,  437  (1893)  :  as  to  see      Kalyanbhai     Dipchaud     v. 

Injunctions      against    breach    of  Ghanashum  Lall  JndiuKdhji,  I.  L. 

covenant  not  to  proceed  in  execu-  R.,  5  Bom.,  29,  31  (1880). 


CHAPTER  V. 

Injunctions   against  Alienation,  Waste,,  Damage  or 
Fraudulent  Disposition  of  Property  Pendente  lite. 

§51.     Injunctions  AGAINST  Aliena-  lite. 

TioN,    Waste,   Damage    or  (ii)  Fraudulent  disposition  of  pro- 

Fracdulent      Disposition  perty  by  the  defendant  ^je?i- 

OF  Property  Pendente  lite.  denle  life. 

(i)  Injunctions   against  waste,  da-  §52.     Appeal  from  such    Injunc- 

magc   or    alienation    pend':nfe  TIONS. 

§  51.  Sometimes  an  Injunction,  whether  temporary  or  injunctions 
perpetual,  is  the  instrument  by  which  the  Court  specifi- tion,  waste, 
cally  enforces  the  obligation  if  arising  in  contract,  or  spe-  frauduLn't 
cifically  restrains  the  violation  of  those  other  oblioations,  disposition  of 

.1  o  '  property 

which  are  the  subject  of  the  law  of  tort,  in  other  cases,  a  pendente  lite. 
temporary  Injunction  is  merely  incident  or  ancillary  to 
the  general  relief  in  this  sense  that  it  seeks  merely  to 
preserve  the  status  quo,  enjoining  interference  2)endente  lite 
by  waste,  damage  or  alienation  with  the  subject  of  litiga- 
tion or  the  fraudulent  disposition  of  his  property  by  a 
party  defendant  to  a  suit.  Sections  492  and  493  of  the 
Code  regulate  the  grant  of  temporary  Injunctions,  the 
latter  relating  to  temporary  Injunctions  in  cases  of  con- 
tract or  tort,  the  former  relating  to  Injunctions  against 
interference  with  the  subject  of  litigation  here  spoken  of 
as  Injunctions  pendente  lite. 

In  the  succeeding  consideration  of  Injunctions  in 
cases  of  contract  and  tort,  it  has  not  been  thouoht 
necessary  to  separate  the  consideration  of  temporary 
and  perpetual    Injunctions    in  cases  of  contract  or  tort, 
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but  to  discuss  the  cases  together  without  regard  to  the 
kind  of  Injunction  sought  ;  for  the  kinds  of  cases, 
whether  of  contract  or  tort,  in  which  an  Injunction, 
either  temporary  or  perpetual,  may  be  granted,  do  not 
differ  from  each  other.  If  the  case,  as  alleged,  be  such 
that  at  the  hearing  a  perpetual  Injunction  would  not 
be  granted,  then  clearly  a  temporary  Injunction  ought 
not  to  be  granted  before  the  hearing  ;  though,  of  course? 
it  does  not  follow  that  a  temporary  Injunction  W\\\  be 
granted,  before  the  hearing,  in  every  case  in  which  a 
perpetual  Injunction  might  fitly  be  granted  at  the  hear- 
ing ;  for  to  justify  a  temporary  Injunction,  not  only  must 
the  case  be  such  that  an  Injunction  is  the  appropriate 
relief,  but  there  must  be  the  further  ingredient  that,  unless 
the  defendant  is  at  once  restrained  by  Injunction,  irrepara- 
ble injury  or  inconvenience  may  result  to  the  plaintiff, 
before  the  suit  can  be  decided  upon  its  merits.' 

In  the  limited  class  of  cases  which  are  now  to  be  con- 
sidered, the  Injunctions  are  always  from  the  nature  of  the 
case  of  a  temporary  character  and  may  thus  be  separately 
considered. 

Injunctions  may  thus  be  roughly  divided  into  fl)  Injunc- 
tions whether  temporary  or  perpetual  in  cases  of  (a)  con- 
tract or  (Jj)  tort  (which  classes  of  cases  are  dealt  with  in 
the  succeeding  chapters),  and  (2)  temporary  Injunctions 
against  (a)  interference  with  the  subject-matter  of  liti- 
gation or  (Jj)  fraudulent  disposition  of  property  pending 
litigation. 

With  respect  to  these  latter,  the  Code  provides  that  if  in 
any  suit  it  is  proved  by  affidavit  or  otherwise,  (a)  that  any 
-properly  in  dispute  in  a  suit  is  in  danger  of  being  loasted, 
damaged,  or  alienated  by  any  party  to  the  suit,  or  lorong- 
fidhj  sold  in  execution  of  a  decree,  or  (6)  that  the  defend- 
ant threatens  to  remove  or  dispose  of  his  property  with 

»  Collett's  Specific  Reliaf,  263.  264. 
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intent  to  defraud  his  creditors,  the  Court  may  by  order 
grant  a  temporary  Injunction  to  restrain  such  act,  or 
give  such  other  order  for  the  purpose  of  staying  arxd  pre- 
venting the  wasting,  damaging,  alienation,  sale,  removal 
or  disposition  of  the  property  as  the  Court  thinks  fit,  or 
refuse  such  Injunction  or  other  order.' 

The  power  given  by   section  492,    cl.    (a)  of  the   Civil  {^J^wasTe! 
Procedure   Code,  is  substantially   the  same   as    that  bug  damage  or  alie'- 

'  o  .  .  .  nation /^e/(ae«fr 

exercised  by  English  Courts  of  Equity.  The  object  is  to  lite. 
restrain  the  defendant  from  doing  anything  which  may 
prevent  the  property  remaining  in  statu  quo  during  the 
pendency  of  a  suit,  upon  the  principle  that  when  the 
plaiiitiff  seeks  to  recover  propert}'-  in  specie  the  defendant 
shall  not  be  allowed  to  decide  the  question  in  his  own 
favour  by  dealing  or  making  away  with  the  property,  the 
right  to  which  is  the  question  in  dispute.  So  the  Court 
will  restrain  not  only  waste  or  damage  to  the  subject  of 
litigation  whether  moveable  or  immoveable  property,  but 
may  also  restrain  the  mere  alienation  of  property  whether 
moveable  or  immoveable.  For  in  every  case  the  plaintiff 
might  be  put  to  the  expense  of  making  the  vendor  a 
party  to  the  proceeding,  and  at  all  events  his  title,  if  he 
prevails  in  the  action,  may  be  embarrassed  by  such  new 
outstanding  title  under  the  transfer.^  The  Court,  even 
though  it  acts  on  the  doctrine  of  lis  j^endens,  will  prevent, 
if  possible,  the  necessity  of  proceeding  on  such  a  principle, 
and  will  not  in  a  proper  case  deprive  a  suitor  of  the  more 
effective  protection  of  an  Injunction.^ 

Clause  (a)  of  section  492  of  the  Code  deals  with  suits 
in  which  a  claim  is  made  for  specific  property  in  the  hands 
of  the   defendant,   and   it   is  only   in  such   suits  that  any 

'  Civ.  Pr.  C'oile,  s.  492.  one   of  the  lai'ge  number  of  cases 

3  See    Collett's    Specific   Perfor-  dealing  with  Injunctions  restrain- 

raance,   265—273;  Story  Eq.   Jur.,  ing  the  negotiation   of  negotiable 

§§    906  — 90S,    2nd     English     Edi-  instruments  and  the  transfer    of 

tion.  stock,    securities   and   other   like 

^  Hood  V.    Aston,  \  Riiss.,   412;  <«c<'('c/«  of  property. 

W.  IE  13 
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■question  can  arise  of  waste,  daniaoe  or  alienation.  The 
object  of  the  exercise  of  the  jurisdiction  is  to  secure  the 
safety  of  that  specific  pro])erty  which  is  in  dis})ute  in  the 
«uit  pending  the  litigation  as  also  at  its  close  to  secure  that 
any  decree  which  may  be  made  with  reference  thereto 
shall  not  prove  unfructuose. ' 

The  power,  however,  of  issuing  an  Injunction  [lendente 
lite  ought  to  be  most  cautiously  exercised.  It  is  only  in 
cases  where  property  which  it  is  essential  should  be  kept 
in  its  existing  condition  during  the  pendency  of  the  suit, 
is  in  danger  of  being  destroyed,  damaged  or  put  beyond 
the  power  of  the  ( *ourt,  that  the  latter  ought  to  interfere 
so  as  to  restrain  persons  who  may  turn  out  in  the  final 
event  of  the  litigation  to  be  the  actual  owners  of  the 
property  from  proper  enjoyment  and  possession  of  it.^ 

Immoveable  property  should  always,  if  possible,  be 
retained  in  statu  (pio^  until  the  suit  which  is  to  determine 
the  title  to  it  shall  have  been  decided.^ 

The  restraint  imposed  need  not  necessarily  be  absolute, 
but  should  be  such  as  the  circumstances  require.  So  where 
the  subject-matter  of  the  Injunction  comprised  mortgage 
bonds  and  Government  Promissory  Xotes,  the  order  of 
Injunction  while  prohibiting  any  alienation  of  or  dealing 
with  the  bonds  or  notes  by  the  defendant,  permitted  him 
to  sue  upon  tlie  mortgage-bond  and  take  ste|)s  to  realize 
the  amoimt  covei-ed  thereby,  and  ordered  the  money  when 
realized  to  be  kept  in  Court,  until  the  disposal  of  the  suit  ; 
and  as  regards  the  Promissory  Xotes  permitted  him  to 
draw  the  interest  as  it  fell  due  from  time  to  time.* 

In  granting  a  temporary  Injunction  restraining  the 
alienation   of  property,  the  subject  of  suit,  the  Court  will, 


*  Goluck  Clmnder  Gooho  v.  Mo-  '  Gomes  v.    Carter,   1  Ind.  .(ur., 

him  Chunder  Ghose,   13  W.  R.,  95,  X.  S.,  411  (1866). 

96  (1870).  *  Chandidat  Jha  v.  Padmanand 

2  Man  Mohinee  Dossee  v.  Icha-  Sm(/h  Bahadur,    1.    L.   R.,  22  Cal., 

vioi/ee  Dassee,  13   W.   R.,  00  (lf<70),  459,  467  (1895). 
per  I'heai-,  J. 
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as  in  the  case  of  other  Injunctions,  first  see  that  there  is  a 
hond  pile  contention  between  the  parties,  and  then  on 
whicli  side,  in  the  event  of  obtaining  a  successful  result 
to  the  suit,  will  be  the  balance  of  inconvenience^  if  the 
Injunction  do  not  issue,  bearing  in  mind  the  principle 
(already  alluded  to)  of  retaining  immoveable  property 
in  statu  (juo.^ 

The  wrongful  sale  of  property  in  execution  of  a  decree 
IS  only  one  form  of  alienation  which  may  be  restrained 
pendente  lite.^  Even  a  judicial  sale,  if  wrongful,  will  be 
restrained  upon  principles  and  under  circumstances  which 
have  been  dealt  with  in  the  preceding  Chapter  of  this 
book.^ 

In  order  to  obtain  an  Injunction  under  this  section 
there  must  be  (1)  a  suit  in  which  the  Injunction  may 
be  granted,^  and  (2)  the  threatened  danger  of  Avaste, 
damage  or  alienation  must  be  alleged  and  proved,^  (3)  in 
respect  of  property  which  is  in  dispute  in  that  suitJ 

Firstlij,  the  order  of  Injunction  must  be  made  in  a  regu- 
lar suit  brought  to  try  the  title  to  the  property  in  dispute. 
It  cannot  be  made  sammarily.  So  it  was  held  that  the 
Lower  Court  could  not,  in  the  Summary  Department, 
pass  an  order  declaring  invalid  a  sale  of  a  house  made  by 
u  manager  and  granting  an  Injunction  to  prevent  the 
demolition  of  sucb  house,  but  should  have  left  the  title  of 
the  parties  to  be  established  in  a  regular  suit.^  And 
where  there  is  a  remedy  b}'  a  regular  suit,  the  High  Court 
will  not  exercise  its  extraordinary  powers  under  section  15 
of  the  Charter.     So,  where  money  due  to  an  insolvent  was 


»  See  Goliick  Chunder  Gooho  v.  *  lb.,  v.  jiost ;  Proaitnno  Moyee 

Mohim  Chunder  Ghose,  13  W.  R.,  Dossee  v.  Wooma  Moyee  Dossee,  14 

•95,96(1870).  W.  R.,  409  (1870). 

»  Gomes  v.    Carter,  1  Ind.  Jur.,  ">  lb.,  v.   post;   Goluck  Chunder 

N  S.  411  (1866),  ^)«r  Phear,  J.  Gooho  v.    Mohim   Chunder  Ghose, 

8  Collett  op.  rit.,  265.  13  W.  R.,  95,  96  (1870). 

4  y,  ante,  ®  MuArumnnnissav.  Abdool  Sub- 

s  Civ.  Pr.  Code,  s.  492,  v.  post.  bar,  17  W.  R.,  171  (1872). 
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deposited  in  (Joiirt,  and  the  latter  ordered  it  to  be  paid  to 
creditors  who  had  attaclied  the  money  instead  of  to  the 
OtHeial  Assignee,  the  High  Court  refused  to  interfere  under 
those  powers,  liolding  tbiatthe  remedy  open  to  the  assignee 
was  a  suit  for  an  Injunction  to  restrain  the  creditors  and 
an  order  for  an  Injunction  under  the  Civil  Procedure 
Code.'  A  Court  has  no  jurisdiction  to  issue  an  Injunc- 
tion to  stay  Avaste,  damage  or  alienation  with  respect 
to  property  in  dispute  in  a  suit  pending  in  another, 
even  though  it  be  a  Subordinate,  Court.  If  the  suit  be 
first  withdrawn  from  such  last  mentioned  Court  to  the 
first  Court,  the  latter  may  then  issue  an  Injunction.^ 
Where  a  Court  has  no  jurisdiction  to  make  an  order 
of  Injunction,  it  can  have  no  jurisdiction  to  modify  such 
order.^ 

Secondlii,  the  applicant,  for  the  Injunction  must  allege 
that  the  property  in  dispute  in  the  suit  is  in  danger  of 
being  wasted,  damaged  or  alienated.  Accordingly  where 
the  applicant  made  no  such  allegation  but  merely  stated 
that  the  defendant  wished  to  realize  the  debts  due  to  her 
by  brijiging  actions  in  Court,  and  no  proof  whatever  was 
given  of  any  intention  to  waste,  damage  or  alienate,  an 
Injunction  which  had  been  granted  was  set  aside.* 
Not  only  must  there  be  an  allegation  but  proof  must 
be  given  by  affidavit  or  otherwise  of  that  allegation  of 
d^anger  of  waste,  damage  or  alienation.^  Some  reason 
should  be  shown  why  the  property  to  which  the  plaintiff 
lays  claim  should,  pending  the  dispute,  be  kept  from 
alienation.^ 


1  In  the    matter  of  Mr.   A.  B.       Wooma  Moi/ee  Dossee,liVt\'R.,  4.09 
Miller,  Official  Assignee,  12  W.  R.,       (1870), 

103  (1869).  *  Civ.  Pr.  Code,  s.  492  ;    Prosiin- 

2  Dhundiram       Santuhram  v.       no  Moyee  Dossee  v.   Wooma  Moyee 
C/iandaiiahai,   2  Bom.  H.  C.  I.',,  98       Dossee,  14  W.  R.,  409  (1870). 
(1865).  ®  Mun   Mohinee  Dossee  v.  Icha- 

8  lb.  moyee  Dossee,  13  W.  R.,  60  (1870). 

*  Pros II 11 110     Moyee     Dossee  v. 
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A  Court  Laving  jurisdiction  to  make  an  order  of  Inji,inc- 
tion   should  not  do   so   without  some  evidence    that   the 
property   in   dispute   in  the   suit   is  in    danger   of  being 
wasted,   damaged  or  alienated  by  any  party  to  the  suit.' 
The  necessary  proof  may  be  afforded   by  the  admission  of 
the  defendant.     So.  where  it  was  admitted  by  the  defendant 
that  he  intended  to  take  away  the  money  in  question  in  the 
suit  (which  money  had  been  attached  by,  and  was  in  deposit 
with,  the  Magistrate)  for  the  purpose  of  investing  it  in  trade  ; 
the  Court  held  that  this  admission  was  sufficient  evidence 
to  show  that  that  money  was  in  danger  of  being  alienat- 
ed within  the  meaning  of  the  Code.     If  the  suit  had  Ijeen 
an  ordinary  suit  for  money,  the  case  would  have   stood  on 
quite  a  different  footing  ;  for  then  it  would  not  have  been 
a  suit  for  a  specific   property,  and   consequently  no  ques- 
.tion  as  to  whether  that  property  was  in  danger  of  being 
wasted  or  alienated  could  haA''e  arisen.     In  the  case  now 
cited,  how^ever,    the    subject-matter  of    contention  was  a 
specitic  sum  of  money  in  the  custody  of  the  Magistrate  ; 
and   when   the  defendant  admitted  that  he  intended  to  use 
that  money  for  the  purposes  of  trade,  thnt  admission  was 
held  sufficient  to  show  that  he  intended  to  alienate  it.     It 
■was  possible  that  the  contemplated  trade  might  be  success- 
ful, but  it  was  also  under  the  circumstances  probable  that 
it  would  not  be  so,  and  that  the  money  in  suit  being  spent 
the    plaintiff   would    be    unable    to    recover   that    specific 
object  for  which   it  had   been   brought.     If  the   plaintiff 
ultimately  obtained  a  decree  for  this  sum  of  money  and 
the  defendant  was  allowed  to  take  it  away  in  the   mean- 
time to  invest  it  in  trade,  the  decree,  so  far  as  this  parti- 
cular item  of  property  was  concerned,  would  probably  be 
infructuose,  and  the  loss  likely  to  accrue  to  the  defendant 
by  its  being  retained  under  attachment  being  compara- 
tively  small   compared  with  the  difficulty  there  might  be 

'  Dhundiram  Santukram  v.  Chandanahai,  2  Bom.  H.  C.  R.,  98  (1865). 
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iu  realizing  the  sum  tVoiii  the  det'endant,  if  once  it  was 
expended  for  any  purpose,  the  Court  upheld  the  Injunc- 
tion which  had  been  granted  against  its  alienation.^ 

Thinll//,  the  property  must  he  tliatiu  suit.  AVhere,  how- 
ever, it  was  admitted  on  the  part  of  the  plaintiff  that  one 
of  the  defendants  was  equally  interested  with  herself  in 
the  subject  of  suit,  the  plaintiff's  own  case  being  that  she- 
bad  only  an  undivided  half-share  of  the  property  in  ques- 
tion ;  it  was  held  that  to  issue  an  Injunction  which  should 
affect  an  undivided  half  share  only  was  an  impossibility  ;. 
that  the  Injunction  must  have  the  effect  of  infringing  the 
right  of  property  of  the  one  defendant,  who  was  admitted 
by  the  plaintiff"  to  be  a  part  owner  with  her  ;  that  there  was 
nothing  in  the  case  to  warrant  so  extreme  a  step  as  that, 
and  therefore  that  the  Injunction  which  had  been  granted 
should  be  dissolved.^ 

Whether  a  Receiver  will  be  appointed  or  an  Injunction 
granted  in  a  case  of  waste  or  alienation  will  depend  upon 
the  particular  facts  proved.  When  in  dealing  v/ith  the 
question  raised  before  it,  the  Subordinate  Court  seemed  to 
have  been  of  opinion  that  the  plaintiffs  were  entitled  to- 
have  a  Receiver  appointed,  if  it  appeared  that  they  had  a 
fair  question  to  raise,  and  if  there  was  strong  ground  of 
apprehension  that  the  property  in  dispute  would  be  lost 
or  wasted,  if  not  placed  in  the  hands  of  a  Receiver  whom. 
it  accordingly  appointed  ;  it  was  held  in  appeal  that  in 
thus  dealiuo-  with  the  matter,  the  Lower  Court  had  fallen 
into  an  error  ;  and  that  though  it  would  no  doubt  have 
been  right,  if  it  had  made  an  order  for  an  Injunction,  the 
distinction  which  exists  between  the  case  of  an  Injunction 
and  Receiver  had  not  been  kept  in  view.  That  distinction 
is  that  while  in  either  case  it  must  be  shown  that  the 
property  should  be  preserved  from  waste  or  alienation  ;: 

•  Goluck  Chunder  Gooho  v.   Mo-  ^  Man  Mohinee  Dossee  v.  Icha- 

him  Chunder  Ghose,  13  W.  R.,  95       moyee    Dossee,    13     W.     E.,     6a. 
(1870).  (1870). 
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in  the  former  case  it  would  be  sufficient  if  it  be  shown 
that  the  plaintiff  in  the  suit  has  a  fair  question  to  raise  as 
to  the  existence  of  the  right  alleged  ;  while  in  the  latter 
case  a  good  prhnu  facie  title  has  to  be  made  out.^  The 
Appellate  Court  accordingly  set  aside  the  order  for  the 
appointment  of  a  Receiver  and  in  lieu  thereof  granted  a 
temporary  Injunction  in  the  terms  of  the  section  now 
considered. 

If  in  any  suit  it  be  proved  by  affidavit  or  otherwise  (ii)  Fraudulent 
that  the  defendant  threatens,  or  is  about  to  remove  or  property  by  ° 
dispose  of  his  property  with  intent  to  defraud  his  creditors,  ^p^^ferdc'titT^ 
the  Court  may,  by  order,  grant  a  temporary  Injunction  to 
restrain  such  act  or  give  such  other  order  for  the  purpose 
of  staying  and  preventing  the  removal  or  disposition  of 
the  property  as  the  Court  thinks  fit  or  refuse  such  In- 
junction or  other  order.^'  This  provision  differs  from  that 
enacted  by  section  492,  clause  (a)  of  the  Code  in  that  the 
property  dealt  with  by  the  Injunction  is  not  the  property 
in  dispute  in  the  suit,  namely,  that  to  which  both  parties 
lay  claim  and  the  title  to  which  has  to  be  decided,  but  is 
property  the  title  to  which  is  admittedly  in  the  defendant, 
and,  therefore,  not  in  dispute  in  the  suit.  It  presupposes 
a  general  intention  on  the  part  of  the  defendant  to  defeat 
and  defraud  his  creditors  and  permits  of  an  Injunction 
analogous  to  the  remedy  of  attachment  before  judgment 
provided  for  in  Chapter  XXXIV  of  the  Code.^  The  ordi- 
nary rule  is  that,  pending  a  suit  to  enforce  a  general  claim 
against  a  person  there  cannot  be  an  Injunction  to  restrain 
him  from  parting  or  dealing  with  his  property,  not  being- 
property  specifically  in  dispute  in  the  suit.*  When,  how- 
ever, such  intended  parting  and  dealing  with  property  is 

*  Chandidat   Jha  v.  Padmanand  this,  clause    was    first  added   by 

Sinrjh  Bahadur,  I.  L.  R.,  22  C'al.,  the    Code     of    1877    (Act    X    of 

459,  464,  465   (1895),  citing  Kerr  on  1877). 

Receivers,   3-4  ;    Kerr   on   Injunc-  '  CoUett  o}}.  cit.,  265. 

tion,  10-11.  '*  See  Robinson  v.  Pickering,  16- 

2  Civ.  Pr.  Code,   s.   492,  cl.  [h) ;  Ch.  D.,  606. 
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not  done  in  the  bond  jide  exercise  of  ownership,  but  with  an 
intent  to  defraud  persons,  who  being  creditors  of  the  owner, 
have  or  might  have  the  right  to  resort  to  such  property 
in  satisfaction  of  their  claim,  there  arises  in  their  behalf  an 
equity  to  restrain  such  threatened  dealing  with  the  pro- 
perty even  as  against  its  legal  owner.  Both  an  attach- 
ment under  section  483  of  the  Civil  Procedure  Code  and 
Injunction  under  section  492,  clause  (/>)  have  as  their 
subject-matter  not  the  ])roperty  in  suit,  but  the  property 
of  the  defendant;  therefore,  a})plications  under  these  sec- 
tions are  clearly  distinguishable  from  an  application  for 
an  Injunction  under  section  492,  clnuse  (a),  against  the 
waste,  damage  and  alienation  of  property  which  is  in 
dispute  in  the  suit.  And  as  applications  under  section  483 
and  section  492,  clause  (h)  are  both  distinguishable  from 
an  application  under  section  492,  clause  {a),  so  also,  appli- 
cations under  sections  483  and  492,  clause  (/>),  respectively, 
ure  clearly  distinguishable  from  each  other.  Section  483 
is  applicable  only  to  cases  where  it  is  probable  that  the 
defendant  is  about  to  make  away  w^ith  his  property  so  as 
to  make  it  impossible  for  the  plaintiff  to  execute  any  pos- 
sible decree  against  him,  and  empowers  the  Court  in  such 
a  case  to  make  an  order  calling  upon  the  defendant  for 
security,  and  in  default,  thereof,  to  attach  the  property.  It 
has  no  application  where  the  proj^erty  is  the  propevf)/  in 
suit  which  must,  if  necessary,  be  followed  under  the  provi- 
sions of  section  492,  clause  (a).  The  latter  section  applies 
to  a  :ase  where  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  defendant  in  possession  is  likely  to  damage  and 
make  away  with  any  property  in  dispute  in  the  suit,  and 
empowers  the  Court  in  such  a  case  to  issue  an  Injunction 
to  the  defendant  to  refrain  from  the  particular  act  com- 
plained of.'  But  though  sections  483  and  492,  clause  fa), 
have  both  this  in  connnon  that  the  })roperty  to  be  dealt  with 


•  Joynarain  Geeree  v.  Shibpersad  Geeree,  6  W.  R.,  Misc.,  1  (1866). 
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by  the  Court  is  not  tLiit  in  dispute  in  the  snit,  the  following 
important  differences  exist  between  these  sections.  In  the 
first  place,  the  property  is  actually  attached  in  the  one 
case,  while  in  the  other  the  property  is  left  in  the  owner's 
hands  subject  only  to  the  prohibition  enjoined  by  the 
Injunction.  Secondly,  the  provisions  as  to  attachment  are 
generally  limited  to  property  sufficient  to  satisfy  the  decree, 
which  may  be  passed  in  the  suits  in  which  the  application 
for  attachment  is  made.  Thirdly,  there  can  be  no  attach- 
ment where  the  property  is  beyond  the  jurisdiction  of  the 
Court  in  which  the  suit  is  pending. ^  Whereas  an  Injunc- 
tion, in  so  far  as  its  action  is  in  personam  i^,  not  so  limited. 
Lastly,  any  private  alienation  made  subsequent  to  attach- 
ment is  null  and  void;  ^  but  such  is  not  the  case  with  aliena- 
tions made  subsequent  to  the  issue  of  an  Injunction  either 
under  clauses  (a)  or  (li)  of  section  492  of  the  Civil  Proce- 
dure Code.'* 

§  52. — An  appeal  lies  from  an  order  passed  either  Appeal  from 
under  clause  (a)  or  clause  (]>)  of  section  492  of  the  Code  tions.  ^^^^^ 
of  Civil  Procedure  dealt  with  in  this  Chapter.'^ 


'  See  O'Kinealy'.s  Civ.  Pr.  Code,  ranted  the  order.    That  clause  re- 

4th  ed.,  p.446,  and  cases  there  cited.  quires  not  only  proof  of  attempted 

^  76.,  p.  448,  and  cases  there  cited.  alienation,   but  of    intent  to  de- 

*  V.  ante,  p.  80;  Delhi  and  London  fraud.     The  High  Court  appears 

Bankv.  Bamnca-ain,!.  L.B..,9  A\].,  to  have  considered  that  the  In- 

497,  499   (1887).     [In  this  case  the  junction  was  not  legally  issued,  but 

Lower  Court  issued   an  Injunction  disj^osed  of  the  case  upon  another 

under  s.  492,  cl.  (ft),  but  the  facts  point.] 

proved  do  not  appear  to  have  war-  *  Civ.  Pr.  Code,  s.  588,  cl.  (24).  • 
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Injunctions  in  the  case  of  obligations  arising  from 
Contract,  Transfer  of  Property,  or  Trust. 


§53. 

(i) 

(») 

§54. 

(i) 

(ii) 

(iii) 

§55, 
§56. 


(i) 
(ii) 


(iii) 


(iv) 


Contracts,     Transfers     of 

Property,  and  Trusts. 
Law  in  India  relating  thereto; 
and  the   relief   applicable    in 

respect  thereof. 
Relief  by  Injunction. 
Temporary. 
Perpetual. 
Mandatory. 
Relief  by  Damages. 
Conditions  upon  which  In- 
junctions    IN      CASES     OF 
Contract  will  be  granted. 
.Jurisdiction. 

The   agreement  must    consti- 
tute a  contract : 
(a)  Void  agreements  ; 
(h)  Voidahle  agreements. 
Such  contract  must  not  be  one, 
the  performance    of    which 
would    not     be    specifically 
enforced  : 
((()  Contracts  which  cannot  be 

specifically  enforced  ; 
(h)  No  Injunction  will  be  grant- 
ed   in     respect    of    the 
breach  of  such  contracts; 
(e)  Except  in  certain  cases  of 
negative         agreements 
coupled  with  affirmative 
agreements  not  specifi- 
cally forceable. 
The    operation    of     the    law 
relating  to  the  registration 
of  documents  must  not  le 
affected. 


§  57.    Varieties  of  Covenants. 
(i)  Affirmative, 
(ii)  Negative. 

(iii)  Aftirmative  coupled  with  ne- 
gative. 
§  58.  Specific  Performance  of 
Affirmative  Agreements. 
§  59.  Injunctions  in  aid  of  and 
ancillary  to  Specific  Per- 
formance. 

§  60,  Injunctions  to  restrain  the 
breach  of  Negative 
Agreements. 

§  61.      In   THE    CASE    OF   OBLIGATIONS 

arising    IN   Contract  the 
Court  will  be  guided  by 
the  rules  and  provisions 
relating  to  specific  per- 
formance. 
(i)  Cases  in  which  sjiecific  perform- 
ance is  enforceable, 
(ii)  Contracts  of  which    the     sub- 
ject has  jiartially  ceased  to 
exist  ; 
(iii)  Specific  performance    of   part 
of  contract ; 
((<)    where  part  unperformed  is 

small; 
(l>)  where  part  unperformed  is 

large  ; 
((■)  independent    part   of  con- 
tract, 
(iv)  Liquidation  of  damages  is  not 
a    bar    to    specific    j)erfor- 
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(v)  Of  the  discretion  of  the  Court : 

(a)  Delay  ; 

(h)  Unfair  advantage. 

Calliaiijt  Harjimit    v.   iViiVf^i 

Trkuiii  ; 
((■)  Hardship  ; 
{({)  Partial  performance, 
(vi)  For   whom   contracts   may   be 

specifically  enforced, 
(vii)  For  whom  contracts  cannot  be 

specificall}'  enforced  : 
(o)  Personal  bars  to  the  relief ; 

(b)  Contract   to   sell   pi'operty 

by  one  who  has  no  title 

or  is  a  voluntary  settler. 

(viii)  Non-enforcement  except   with 

variation. 

(ix)  Against  whom   contracts  ma}- 

be  specifically  enforced, 
(x)  Against  whom   contracts   can- 
not be  specifically  enforced. 


§  62.  Injunctions  in  certain  parti- 
cular CASES    OF  Contract 
(iR  Transfer  of  Property- 
(i)  Injunctions  between  partners. 
(«)  Without    a  view   to  disso- 
lution. 
(li)  Pending   and   after  disso- 
lution, 
(ii)  Injunctions  against  Companies, 
(iii)  Injunctions      against      Clubs, 

Societies,  &c. 
(iv)  Injunctions  between  mortgagor 

and  mortgagee, 
(v)  Injunctions  between  lessor  and 
lessee. 
§  63.   Injunctions  in  cases  op  Trust 
OR  other  fiduciary  rela- 
tion. 
(i)  Injunctions  against  trustees, 
(ii)  Injunctions  against  executors, 
(iii)  Injunctions     against    corpora- 
tions. 


§  53.  Every  promise  and  every  set  of  promises  tormiiig  Contracts, 

•  1         J-  I'  1        ji  •  1  Transfers  of 

the  consideration   lor  each  other  is  an  agreement  ;  and  an  Property,  and 

agreement  enforceable  by  law  is  a  "contract."  ^     "Trans-    '^^^*'^' 

fer  of  property  "  within  the  meaning   of  the   Act  dealing 

with  the  same  ^  (which  regulates  the  transfer   of  property 

from  one  living  hand  to  another  as  the  Indian   Succession 

Act^   regulates  its   transmission  after  the  owner's  death) 

means  an  act  by  which  a  living  person  conveys  property, 

in   present    or    in    future,  to    one    or   more    other  living 

persons,  or  to  himself  and  one  or  more  other  living  persons 

and    to    "  transfer    property  "    is   to    perform    such    act.* 

A    trust  is   created   by   the  declaration   of  the  author  of 

the  trust  or  by  a  transfer  by  him  of  the  trust  property 

to   another  as    the  trustee  thereof.^     The  English  law  of 

trusts  which  is  applicable  to  persons  governed  by  English 


'  Act    IX    of    1872, 


2    (6), 


{h). 


2  Act  IV  of  1882. 
^  Act  X  of  1865;  as  to  cases  in 
which  that  Act  does  not  apply ;  see 


Acts  V  of  1881  (Probate  and  Ad- 
ministration) ;  XXI  of  1870  (Hindu 
Wills). 

'»  Act  IV  of  1882,  s.  5. 

*  See  Act  II  of  1882. 
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law  in  tliose  parts  of  India  to  which  the  Indian  Trusts  Act 
does    not    extend   recou;nises  two    estates  or   interests  in 
the  subject-matter  of  the  trust,  namely,  the  "legal"  estate 
of  the  trustee    and   the   "equitable"  estate  of  the  bene- 
ficiary or   cestui.  <jue  trust.     According  to  that  law  there 
may  therefore  be  two  persons  holding  different  estates  in 
the    same    property.'      But  trusts    in    the    sense  of   con- 
fidences   to  the    existence    of  which    a     ''  legal "  and   an 
'■equitable"  estate  are  necessary  are   unknown  to  Hindu 
and    Mahommedan   law.^     Trusts  howeyer   in  the   wider 
f>ense    of  the    word,  that  is   to  say,    obligations   annexed 
to    the    ownership     of    pro[)erty    which    arise  out    of    a 
confidence     reposed     in,    and     accepted     by,    the   owner 
for    the     benefit    of     another,     are    constantly    created 
by  the  natives  of  India  and  are  frequently  enforced  by  the 
Courts.     Trusts   of  various   kinds  have    been    recognised 
and  acted  upon   in   India  in  many  cases.^     So  also  in  the 
territories  to  which  the  Indian  Trusts  Act  extends,  a  "trust" 
is  an  obligation  annexed  to  the  ownership  of  property  and 
arising  out  of  a  confidence  reposed  in,  and  accepted  by,  the 
owner,  or  declared  and  accepted  by  him,  for  the  benefit  of 
another,  or  of  another  and  the  owner.* 
t'\^^^^  /'!•  The  law  of  contract  is  largely,  though  not  exhaustively, 

India  relating  &     j  '  o  j  5 

thereto,  dealt  with  by  the  Indian  Contract  Act.^      It  does  not  pro- 

fess to  be  a  complete  C'ode  dealing  with  the  law  relating 
to  contracts.  It  purports  to  do  no  more  than  to  define  and 
amend  certain  parts  of  that  law,  and   there  is  nothing  to 

1  See  Agnew's  Law  of  Trusts  in       W.li.,^o9  {1872} ;  Gazette  of  Inrlia, 
British  India  (1882),  p.  8;  Spence's       Nov.  13,  1880. 

Equity,  875.  "  Act  II  of  1882,  s.  3 ;  see  also 

2  Kumara  Anima   Krisfma   Deb       Act  I  of  1877,  s.  3. 

V.  Kmimra  Kumara  Krishna  Deb,  *  Act    IX  of    1872  extends    to 

2  B.  L.  R.,  ().  C,  36  (18G8)  ;    Sree  the  whole  of  British  India,  and  is 

Krishuanami     Dasi     v.     Aiiauda  applicable   in  all   Courts   and    to 

Krishna  Bose,  4  B.  L.  R.,   ().   C.  people    of    all    races    within    the 

231,  278  (1809).  British  territories.    MadhnhChtin- 

^  Taijore  v.  Tagore,  i  B.  L,  R.,  der Puramanickw.  Rajcoomar  Doss, 

().  C  131(1869);  S.  C.  in  appeal,  18  14  B.  L.  R.,  76(1874). 
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sliow  tli:it  the  Leoislaturc  intended  to  deal  exluin.stively  vvitli 
any  particular  chapter  or  siih-division  of  the  law  relating 
to  contracts.^  It  treats  of  certain  general  rules  applying  to 
all  contracts  and  of  certain  particular  forms  of  contract 
such  as  the  sale  of  goods,^  indemnity  and  guarantee,^  bail- 
ment,* agency^  and  partnership^  other  than  extraordinary 
partnership,^  the  subject-matter  of  the  Indian  Companies' 
Act.^  It  does  not  affect  the  provisions  of  any  Statute,  Act, 
or  Regulation  not  thereby  expressly  repealed,^  nor  any 
usage  or  custom  of  trade,  nor  any  incident  of  any  contract, 
not  inconsistent  with  the  provisions  of  the  Act.^*^  The 
Act  does  not  treat  at  all  of  certain  forms  of  Contract  the 
substantive  law  relatino-  to  which  must  be  souoht  for 
either  in  special  enactments  passed  prior  or  subsequent  to 
the  Act,   or  in  English  text-books.'^     The  law  relating  to 


•  The  Irrawaddy  Flotilla  Co.  v. 
Blmrjwandas,  I.  L.  R,  18  Cal., 
620,  62S,  629  (1S91) ;  the  Act  pur- 
ports to  be  only  a  partial  measure : 
Motlioora  Kant  Shaw  v.  The 
India  General  Steam  Navigation 
Company,  I.  L.  R.,  10  Cal.,  181 
(1883) ;  Kuverji  Tuhidus  v.  The 
Great  Indian  Peninsida  Railway 
Company,  I,  L.  R.,  3  Bom.,  113 
(1878).  It  can  hardly  be  called  a 
complete  Code,  but  it  may  be  ta,ken 
as  a  kind  of  summary  of  the  main 
principles  which  govern  contracts. 
Kaiidhiya  Lai  v.  C/uuidar,  I.  L.  R., 
7  All.,  313,  321  (1884). 

2  Act  IX  of  1872,  Ch.  VII. 

8  lb.,  Ch.  VIII. 

"  lb.,  Ch.  IX. 

»  lb.,  Ch.  X. 

6  76.,Ch.  XI. 

'  lb.,  s.  266. 

8  Act  VI  of  1882. 

9  See  Acts  XXXII  of  1839 
(Interest) ;  XXVIII  of  1855  ;  XIV 
of  1870  (Usury)  ;  IX  of  1856  (Bills 
of    Lading) ;   Merchant    Shipping- 


Act,  1834  ;  Acts  I  of  1859  ;  V  of 
1883  (Seamen's  Contracts) ;  XIII  of 
1859  (Breaches  of  Contract  by  Arti- 
ficei's  and  others ;  as  to  crimi- 
nal breaches  of  contract,  see  Penal 
Code,  Ch.  XIX);  III  of  1865  (Com- 
mon Carriers) ;  Acts  V  of  1863, 
Mad.  C,  VI  of  1865  B.  C.  (Con- 
tracts for  Labour)  and  others. 

'°  e.g.,  pre-emption,  maritime 
law  as  to  bottomry,  salvage,  etc.  ; 
attorney's  lien  (In  the  matter  of 
McCorkindale,  I.  L.  R.,  6  Cal., 
1  (1880)  ;  rules  of  Hindu  law  not 
affected  by  the  Contract  or  other 
Act  [Nohin  Chunder  Bannerjee  v. 
Romesh  Chunder  Ghose,  I.  L.  R., 
14  Cal.,  781  (1887) ;  the  common  law 
relating  to  carriers (il/o//ioo?-rt  Kant 
Shatv  V.  The  India  General  Steam 
Nacigation  Comj^any,  I.  L.  R.,  10 
Cal.,  166  (1883)  ;  The  Irrawaddy 
Flotilla  Co.  V.  BhugvHinDas,  I.  L. 
R.,  18  Cal.,  620  (1891) ;  customs  and 
usages  regarding  negotiable  in- 
struments, etc. 

^'  Such  as  insurance,  shipping 
and  carrier's  contracts,  negotiable 
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relief  in  the  case  of  contracts  is  contained  in  the  Contract 
Act,  in  portions  of  the  (,'ivil  Procedure  Code,  and  in  the 
provisions  of  the  Specific  Relief  Act  dealing  with  Injunc- 
tion and  Specific  Performance.^  As  to  that  i)art  of  the 
law  of  contract  which  is  contained  in  the  Contract 
Act  the  English  and  Indian  law  are  substantially 
the  same.  In  some  respects,  however,  the  Contract  Act 
establishes  a  different  rule  from  that  which  prevails  in 
England,  and  in  construing  it  the  Courts  must  not  adopt 
as  a  rule  of  construction  that  it  was  intended  to  make  the 
contract  law  of  India  the  same  as  the  law  of  England, 
but  must  look  at  the  words  of  the  law  and  gather  from 
them,  as  well  as  they  can,  what  was  the  intention  of  the 
Legislature.^ 

The  Transfer  of  Property  Act  of  18823  deals  with 
transfers  of  property,  but,  save  as  provided  by  section  57 
and  Chapter  IV,  does  not  aiiect  transfers  by  operation  of 
law  or  by,  or  in  execution  of,  a  decree  or  order  of  a 
(.*ourt  of  competent  jurisdiction,  and  nothing  contained  in 
the  second  chapter  of  that  Act  aflPects  any  rule  of  Hindu, 
Mahommedan  or  Buddhist  law.  The  chapters  and  sections 
relating  to  contracts  are  to  be  taken  as  part  of  the  Indian 
(Contract  Act  as  those  which  relate  to  registration  are  to 
be  read  as  supplemental  to  the  Registration  Act  of  1877. 
The  Act  after  first  dealing  with  the  general  principles  re- 
lating to  the  transfer  of  property,  whether  moveable  or 
immoveable  l)y  act  of  parties,  treats  in  particular  of  sales 
of   immoveable    property,*    mortgages     of,    and    charges 

instnmieuts  and  others.     See  as  to  W.  R.,  467.     Thus  in  India  there 

subsequent  Acts,    XXVI   of   I88I  is   no  Statute  of  Frauds  affecting 

(Negotiable  Instruments),  XXI  of  questions  of  contract  and  no  dis- 

1883  (Contracts  with  Emigrants),  tinction  as  to  proof  of  considera- 

IX  of  1890  (Carriers  by  Railway),  tion   between  contracts  under  real 

and  othei's.  and  simple  contracts. 

'  V.  i^ost.  ^  Act  IV  of  1882,  amended  by 

2  GrefMcood  d-  Co.  v.  Holqmtle,  ^ct  III  of  1885. 

12  B.  L.  R.,  42,46  (1873) ;  S.  C,  20  '*  lb.,  Ch.  III. 
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u])on,  iinnioveiiblo  ])ropei-ty,'  leases,^  exchanges,^  gitts  * 
and  transfer  of  cliosea  in  action  or  actiouable  claims.^ 
The  Law  of  Trusts  for  the  territories  to  which  the  Indian 
Trusts  Act^  extends^  is  mainly  contained  in  that  Act. 
With  some  exce})tions  the  Uiw  therein  contained  is  sub- 
stantially the  same  as  that  which  is  now  administered  by 
English  Courts  and  (under  the  name  of  "justice,  equity 
and  good  conscience  ")  by  the  Indian  Courts  in  those 
territories  to  which  the  Act  does  not  extend.  Nothino- 
however  in  the  Act  contained  affects  the  rules  of  Mahom- 
medan  law  as  to  «'«<//',  or  the  mutual  relations  of  the 
members  of  an  undivided  family  as  determined  by  any 
customary  or  personal  law,  or  applies  to  public  or  private 
religious  or  charitable  endowments,  or  to  trusts  to  distri- 
bute prizes  taken  in  war  among  the  captors.  Portions  of 
the  law  relating  to  trusts  are  also  contained  in  the  Spe- 
cific Relief  Act,^  the  Code  of  Civil  Procedure,^  the 
Limitation  Act,^*^  the  Official  Trustees'  Act,'^  the  Mortga- 
gees and  Trustees'    Act,^^  the  Trustees  and  Mortoaoees' 


'  lb.,  Cli.  IV.  No  provision  is 
made  in  this  Act  or  in  the  Contract 
Act  with  i-egard  to  mortgages  or 
hypothecations  of  moveable  pro- 
perty, and  there  is  no  enactment  in 
this  country  analogous  to  the  Eng- 
lish Bills  of  Sale  Acts  ;  see  also  as 
to  mortgages,  Acts  XXVII  and 
XXVIII  of  1866. 

^  lb.,  Ch.  V. 

3/fe.,Ch.  VI. 

''lb.,  Ch.  VII.  This  Chapter 
saves  donationes  tnurtis  rausd  (as  to 
which  see  Act  X  of  1865,  s.  178)  and 
rules  of  Mahommedan,  Hindu  and 
Buddhist  law. 

»  lb.,  Ch.  VIII. 

«  Act  II  of  1882.  See  Agnew's 
Law  of  Trusts  in   British   India 

(1882). 


'  The  Act  extends  in  the  first 
instance  to  the  Madras  Presidency, 
the  North-Western  Provinces, 
Punjab,  Oudh,  Central  Provinces, 
Coorg  and  Assam. 

«  Act  I  of  1877,  s.  3  ;  Part  II,  Ch. 
I ;  ss.  10,  11  (a),  12  («),  21  {e),  42, 
explanation,  43,  54  (a),  56  (/). 
Act  II  of  1882  repeals  the  first 
illustration  in  s.  12. 

*  Act  XIV  of  1882,  ss.  15, 16,  437, 
502,  539. 

'°  Act  XV  of  1877,  ss.  3, 10 ;  Arts. 
98,  100,  133,  134. 

"  Act  XVII  of  1864. 

'2  Act  XXVII  of  1866,  consoli- 
dating and  amending  the  laws  re- 
lating to  the  conveyance  and 
transfer  of  property  vested  in 
mortgagees  and  trustees  in  cases 
to  which  English  law  is  applicable. 
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(n)  and  the  re- 
lief  applicable 
i  11 
thereof. 


Powers  Act,^  the  Literary,  Scientific,  and  Charitable 
Societies'  Act,^  the  Statute  of  Frauds,^  the  Religious 
Endowments  Act,*  the  Religious  Societies'  Act,^  and 
the  Penal  Code.^ 

The  ordinary  remedy  for  the  breacli  of  any  contract  is 
respect  tlie  grant  of  compensation  for  any  loss  or  damage  caused 
by  such  breach.^  A  person  who  rightfully  rescinds  a 
contract  is  also  entitled  to  compensation.^  The  extraordi- 
nary remedies  available  are  Specific  Performance,^ 
Rectification.^^  Rescission,^^  Cancellation,'^  Appointment 
of  Receiver'^  and  Injunction.^*  Any  person  suing  for 
the  specific  performance  of  a  contract  may  also  ask 
for  compensation  for  its  breach,  either  in  addition  to, 
or  in  substitution  for,  such  performance.  If  in  any 
such  suit  the  Court  decides  that  specific  performance 
ought  not  to  be  granted,  but  that  there  is  a  contract 
between  the  parties  which  has  been  broken  by  the 
defendant   and   that  the   plaintiff  is   entitled  to  compen- 


»  Act  XXVIII  of  1868.  an  Act 
to  giro  trustees,  mort'j.'aq'ees  and 
others  in  cases  to  which  English 
law  is  applicable,  certain  powers 
now  commonly  inserted  in  settle- 
ments, mortgages  and  wills,  and 
to  amend  the  law  of  property  and 
relieve  trustees.  In  those  parts  of 
India  to  which  Act  II  of  1S82  ex- 
tends, ss.  2 — 5, 32—37,  and  the  por- 
tions of  ss.  39  and  43  dealing  with 
trusts  are  i-epcaled  ;  but  Act  II  of 
1882  embodies  and  re-enacts  the 
substance  of  ss.  2,  3,  5,  32,  33,  36, 
37,  and  those  portions  of  ss.  39  and 
43  dealing  with  trusts. 

2  Act  XXI  of  1860. 

3  29  Car.  II,  c.  3,  ss.  7—11,  relat- 
ing to  declarations  of  trust,  result- 
ing trusts,  transfer  of  trusts,  and 
cestui  que  trust  are  in  force  only 
in  the  Presidency-towns  of  Cal- 
cutta and  Bombay. 


"  Act  XX  of  1863. 

5  Act  I  of  1S8(J. 

6  Ss.  405-409. 

■>  Act  IX  of  1872,  ss.  73,  74. 

8  lb.,  s.  75. 

»  Act  I  of  1877,  Ch.  II.  Except 
where  otherwise  expi'essly  enacted 
nothing  in  the  Specific  Relief  Act 
shall  be  deemed  to  deprive  any 
person  of  any  right  to  relief  other 
than  Specific  Performance  [lb.,  s. 
4),  but  the  dismissal  of  a  suit  for 
specific  performance  bars  a  suit  foi* 
damages  {ib.,  s.  29). 

^0  Ih.,  Ch.  III. 

i>  lb.,  Ch.  IV. 

'2  lb.,  Ch.  V. 

"  lb.,  Ch.  VII ;  Civ.  Pr.  Code, 
Ch.  XXXVI. 

"»  Act  I  of  1877,  Chapters  IX 
and  X;  Civ.  Pr.  Code,  Ch.XXXV. 
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sation  for  that  breach,  it  shall  award  him  compensation 
accordingly.^  Compensation  awarded  under  the  section 
now  cited  may  be  assessed  in  such  manner  as  the  Court 
may  direct.  The  circumstance  that  the  contract  has 
become  incapable  of  specific  performance  does  not  pre- 
clude the  Court  from  exercising-  the  jurisdiction  conferred 
by  this  section.-  The  dismissal  of  a  suit  for  specific  per- 
formance of  a  contract  or  part  thereof  will  bar  the  plaintiff's 
right  to  sue  for  compensation  for  the  breach  of  such  con- 
tract or  part  as  the  case  may  be.^  Liquidation  of  damages 
is  not  a  bar  to  specific  performance.* 

Similarly  in  the  case  of  agreements  to  transfer  property 
the  remedy  lies  either  in  damages  or  specific  performance. 
Instruments  of  transfer  may  also  be  rectified  or  cancelled, 
and  protection  may  be  given  to  rights  of  property  by  the 
appointment  of  a  Receiver  or  the  issue  of  an  Injunction.  A 
person  entitled  to  the  possession  of  specific  property 
moveable  or  immoveable  may  sue  to  recover  the  same  ;  ^ 
and  any  person  entitled  to  any  right  as  to  any  property 
may  institute  a  suit  to  obtain  a  decree  declaratory  of 
such  right.^  In  the  case  of  mortgages  the  mortgagor 
may  sue  for  redemption  and  the  mortgagee  for  sale  or 
foreclosure." 

In  the  case  of  trusts  a  trustee  who  commits  a  breach 
of  trust  is  liable  to  make  good  the  loss  which  the  trust 
property  or  the  beneficiary  has  thereby  sustained.^ 
The  beneficiary  has  a  right  that  his  trustee  shall  be 
compelled  to  perform  any  particular  act  of  his  duty  as 
such  and  restrained  by  Injunction  from  committing  any 


*  Act  I  of  1877,  s.  19.  to     sales     and     exchanges,      ib., 
3  lb.  Ch.  Ill,   s.   120  ;  Leases,  Cli.  IV  ; 

*  lb.,  s.  29.  Uifts,   Ch.  VII ;   Transfer  of  Ac- 

*  lb.,  s.  20.  tionable  Claims,  Ch.  VIII. 

»  Act     I     of     1877,  Part    II,          •  Act    II    of    1882,    ss.    23-30, 

Ch.  I.  33  ;   as  to  liability  of  beneficiary 

"  /b.,  Ch.  VI.  joining    in    breach    of  trust,    ib., 
'  Act  IV  of  1882,  Ch.  IV  ;  as       s.  68. 

W,  IR  14 
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(•onteini»l;ited  or  ])roltablo  broach  of  triist.^  He  miiv  follow 
the  trust  property,-  and  institute  a  suit  for  a  declaration 
of  bis  riglit,^  and  the  trustee,  if  dispossessed  of  iho  trust 
property,  may  sue  to  recover  the  same.*  The  Court  will 
also  in  proper  cases  dispossess  a  trustee  of  the  trust  estate 
by  appointing  a  Receiver  of  the  trust  property.^ 

Of  the  abovementioned  forms  of  relief  only  those  by 
Injunction  and  Receiver  are  directly  dealt  with  in  the  fol- 
lowinii"  i)ao;es  though  incidental  reference  is  also  made  to 
relief  by  Specific  Performance,  since  the  rules  touching 
this  remedy  govern  also  the  issue  of  Injunctions  in  cases  of 
breach  of  contract.^ 

Injunctions    in    respect    of  torts  to  property  other  than 
breaches  of  trust  are  dealt  with  in  subsequent  Chapters. 
Relief  i)y  s  54^     The  Court  will  often  interfere  bv  Injunction  to 

Injunction.  •"  .    1      .  1  i  • 

prevent  the  violation  of  contracts  and  to  compel  parties  to 
])erform  their  covenants  and  agreements.  In  the  case  of 
the  breach  of  an  obligation  arising  from  contract  or  trust, 
an  Injunction,  temporary  or  perpetual,  mandatory  or 
otherwise,  may  be  granted. 
(<•)  Temporary.  jj^j  ^y^y  g^,it  foj.  restraining  the  defendant  from  commit- 
ting a  breach  of  contract  or  other  injury  (such  as  a  breach 
of  trust)  whether  compensation  be  claimed  in  the  suit  or 
not,  the  plaintiff  may,  at  any  time  after  the  commencement 
of  the  suit,  and  either  before  or  after  judgment,  apply  to 
the  Court  for  a  temporary  Injunction  to  restrain  the  defend- 
ant from  committing  the  breach  of  contract  or  injury 
complained  of,  or  any  breach  of  contract  or  injury  of  a 


»  Act  II  of  1882,  s.  61.  (Act  I  of  «  Act  I  of  1877,  s.  42. 

1877,   ss.   51  (o)  [Injunction],  12  {a  ♦  lb..  Part  II,  Ch.  I  ;  see  further 

[.Specitic  Performance],)   Chapters  as  to   the  rights  and   powers    of 

II,   IX  and   X  2Jassim  ;  Civ.  Pr.  trustees.  Act  II  of  18S2,  ss.  .31—45. 

Code,  Ch.  XXXV.  »  Civ.   Pr.  Code,  Ch.  XXXVI  ; 

2  Act  II  of  1882,  ss.  63,64,  et  seq.,  Act  I  of  1877,  Ch.  VII ;  as  to  suits 

s.  96  and   Ch.   VI    2^«**'""'     >^6e  relating    to   public  charities,   see 

Act    XV    of    1877    (Limitation),  Civ.  Pr.  Code,  s.  539. 

s.  10.  «  Act  I  of  1877,  s.  54. 
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like  kiml  arisiiin-  (uit  of  the  same  conti-act  or  relating  to 
the  same  property  or  right.  The  (jotii't  may  by  order 
grant  such  Injunction  on  such  terms  as  to  the  duration  of 
the  Injunction,  keeping  an  account,  giving  security  or 
otherwise  as  tlie  Court  thinks  fit,  or  refuse  the  sanie.^ 

Where  any  property  in  dispute  in  a  suit  is  in  (hmger  of 
being  wasted,  damaged,  or  alienated  by  any  party  to  the 
suit,  the  Court  may  by  order  grant  a  temporary  Injunction 
to  restrain  such  act,  or  give  such  other  order  for  the  pur- 
pose of  staying  and  preventing  the  wasting,  damaging  or 
alienation  as  the  Court  thinks  fit,  or  refuse  such  Injunction 
or  otlier  order. ^  In  case  of  disobedience  an  Injunction 
granted  may  be  enforced  by  the  imprisonment  of  the 
defendant  for  a  term  not  exceeding  six  months,  or  the 
attachment  of  his  projierty  or  both.  But  no  such  attach- 
ment shall  remain  in  force  for  more  than  one  year,  at  the 
end  of  which  time,  if  the  defendant  has  not  obeyed  the 
Injunction,  the  property  attached  may  be  sold,  and  out  of 
tlie  proceeds  tlie  Court  may  award  to  the  plaintiff  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if 
any,  to  the  defendant.^ 

The  words  of  the  Code  will  enable  the  ('Ourts  to  cast 
their  orders  in  a  mandatory  form,  if  the  circumstances  of 
the  case  so  require  it. 

Subject  to  the  other  provisions  contained  in  or  referred  (//)  Perpetual. 
to  by  Chapter  X  of  the  Specific  Relief  Act,  a  perpetual 
Injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favour  of  the  applicant,  whether 
expressly  or  by  implication.  When  such  obligation  arises 
from  contract  the  Courts  are  required  to  guide  themselves 
by  the  rules  and  provisions  contained  in  Chapter  II  of  the 
Act  relating  to  the  subject  of  specific  performance.'*     The 

'  Civ.  Pi-.  Code,  s.  493.  there  referred  to,  that  a  breach  of 

^  76.,  s.  492.  covenant    is  in  itself  apart  from 

*  Ih.,  s.  493.  damage  a  ground  for  Injunction, 

*  Act  I  of  1877,  s.  54 ;  see  Kerr,  seems  not  to  be  law  in  this  coun- 
Inj.,   480,481.    The  rule,  however,  try;  v.  ;jos/!. 
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contract  may  be  expressed  or  it  may  be  implied.^  Of  the 
illustrations  to  section  54  of  the  Specific  Relief  Act  deal- 
ing with  the  issue  of  perpetual  Injunctions,  Illustrations 
(a),  (  /),  (/i-),  (/),  are  purely  cases  of  contract.^  Provision  is 
also  made  for  the  issue  of  an  Injunction  in  the  case  of  a 
breach  of  trust.  When  the  defendant  invades  or  threatens 
to  invade  the  plaintiff's  right  to,  or  enjoyment  of,  property, 
the  Court  may  grant  a  perpetual  Injunction  where  the 
defendant  is  trustee  of  the  property  for  the  plaintiff.^  Of 
the  illustrations  to  the  abovementioned  section  those  let- 
tered (h) — (?)  are  examples  of  breaches  of  duty  arising 
out  of  contract  or  trust,  being  breaches  of  trust  or  other 
fiduciary  relation.* 

A  perpetual  Injunction  being  in  substance  a  decree,  such 
an  Injunction  in  the  case  of  contract  or  trust  should  be 
enforced  by  the  execution  of  the  decree  by  which  it  is 
given. ^ 
tory.      ^"  *       When,   to  prevent  the  breach  of  an  obligation  arising 
from  contract,  trust,  or  otherwise,  it  is  necessary  to  com- 
pel the  performance  of  certain  acts  which  the   Court  is 
capable    of   enforcing,  the  Court   may,  in  its  discretion, 
grant  a  perpetual  Injunction  to  prevent  the  breach  com- 
plained of,  and  also  to  compel  performance  of  the  requisite 
acts.^     The  Court  may  also,  if  the  circumstances  so  require 
it,  grant  a  temporary  Injunction  in  the  mandatory  form.'' 
The   mode   of  enforcement   of  a   mandatory   Injunction 
depends  upon  its  nature  as  being  either  temporary  or  per- 
petual.    A  mandatory  Injunction  may  be  granted  to  re- 
strain a  breach  of  contract,  if  the  circumstances  warrant  its 
issue.     But  there  must  have  been  no  acquiescence  and  the 


•  lb.,  illus.  (k),  V.  post.  R.,  13  All.,  98  (1890) ;    see  Civ.  Pr. 

»  Collett  02).  at.,  278;  Nelson  op.  Code,  s.  260,  &  ante,  p.  81. 

cit.,  281.  "  Act  I  of  1877,  s.  55. 

8  Act  I  of  1877,  s.  54  (a).  '  Civ.  Pr.  Code,  ss,  492,  493,  by 

'^  Collett  0^7.  rit.,  278;  Nelson  02).  which  the  form  of  the  order  or  In- 

dt.,  281,  junction  is  left  to  the  discretion  of 

>  Jatoatri  v.  H.  A.  Emile,  I.  L.  the  Court. 
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consequences  of  the  breach  of  the  agreement  must  be  such 
as  cannot  adequately  be  compensated  by  damages.^ 

So  where  the  plaintiff  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
immediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the  verandahs  open  and  not  build  upon  them 
or  divide  them  by  a  wall  :  It  was  held  that  the  mere  fact 
that  the  defendant,  when  re-building  his  house,  built  its 
new  front  wall  in  advance  of  the  plaintiff's,  thus  encroach- 
ing on  the  defendant's  own  verandah  in  breach  of  the 
agreement,  was  not  sufficient  in  itself  to  justify  the  Court 
in  granting  a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satisfied  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plaintiff, 
that  the  consequences  of  the  breach  of  agreement  could 
not  adequately  be  compensated  by  damages.  It  should 
also  satisfy  itself  whether  the  plaintiff  protested  against 
the  new  wall  being  built,  whilst  in  course  of  erection,  or 
quietly  acquiesced  in  what  the  defendant  was  doing,  and 
only  objected  when  the  wall  was  completed.  In  the  latter 
case,  the  Court  should  only  award  damages.^ 

A  mandatory  Injunction  may  also  be  granted  in  the 
case  of  breaches  of  trust  or  other  fiduciary  relation.  So  in 
the  case  put  as  illus.  (i)  to  section  54  of  the  Specific  Relief 
Act,  the  Court  may  also  order  all  written  communications 
made  by  B,  as  patient  to  A^  as  medical  adviser,  to  be 
destroyed.^  And  if  a  person,  being  the  medical  adviser  of 
another,  threaten  to  publish  the  latter's  written  communi- 
cations with  him,  showing  that  he  has  led  an  immoral  life, 
the  latter  may  obtain  an  Injunction  to  restrain  the  publi- 
cation ;  *  and  the  Court  may  also  order  the  communication 
to  be  given  up  or  destroyed.^ 

*  Ranchhod  Jamnadas  v.   Lallu  (1873).     See   as  to  Mandatory  In- 
Haridas,   10  Bom.    H.    C.  R.,   95  junctions,  Kerr,  Inj.,  480—484. 
(1873).  3  Act  I  of  1877,  s.  55,  illus.  (r). 

*  Ranchhod  Jamnadas  v.  Lallii  *  lb.,  illus.  (/;. 
Haribhai,  10   Bom.   H.   C.  R.,  95  »  76.,  illus.  (j/). 
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Relief  by  §55.     ^lie  Coiirt  iiiav,  wlien  it  is  satisfied  that  such  a 

course  will  be  justified  by  the  circumstances  of  the  case, 
instead    of   granting  an    Injunction,   substitute    damages 
therefor.'      But  a  person   may  by  acquiescence  in  a  breach 
of  covenant  not  only   deprive  himself  of  his  right  to  an 
Injunction,  but  also  of  his  right  to  recover  damages.^' 
on^wMrh^h"-^'       §   '^^'     (Certain  common  conditions  are  essential  to  the 
junctions  in     grant  of  relief  in  respect  of  obligations  arising  from  con- 
cases  of  con-      1  •  \     1      r 
tract  will  he     tract,  vfz. : — (I)  the  Court  must  be  one  of  competent  _/?<r/.9- 

gr.m  ec,  dictloR  to  grant  the  relief  prayed  ;  (2)  the  agreement  must 

constitute  a  fo//^>'rtf^;  (3)  such  contract  must  not  be  one 
the  performance  of  which  would  not  be  specifically  enforc- 
ed :  (4)  the  grant  of  relief  must  not  affect  the  operation  of 
the  Indian  Registration  Act. 

(i)Junsdiction.  jj^  ^\^\^  country  the  power  to  make  orders  in  personam, 
though  the  subject-matter  of  the  suit  is  without  the  juris- 
diction, is  determined  in  the  case  of  the  High  Courts  by 
their  respective  Letters  Patent,^  and  in  the  case  of  other 
Civil  Courts,  by  the  Civil  Procedure  Code.*  Suits 
respecting  immoveable  property  must  in  general  be  insti- 
tuted where  the  subject-matter  is  situate  ;  in  other  cases 
the  jurisdiction  is  determined  by  the  ])lace  of  origin  of  the 
cause  of  action  or  residence  of  the  defendant.^  It  is  doubt- 
ful whether  the  Courts  in  this  country  are  empowered  to 
entertain  suits  for  specific  performance  of  contracts  relat- 
ing to  land  which  is  situate  without  the  jurisdiction.^ 
The  decisions  cited  were  the  subject  of  consideration  in  the 
case  undermentioned  ^  in  which   it   was  pointed   out  that 

*  See  Leader  \.  Moody,  20  Eq.,       Nohumoney  Dossee,    Bourke,    218 
154  and  ante.  (1865) ;  H.  H.  Holkar  v.  Dadabhai 

«  A>/«e//v.Z»ofW,52L.J.  Ch.,34.  I.  L.  R.,  14  Bom.,  353  (1890),  the 

*  Letters  Patent,  1865  (Calcutta),  Court    was  held  to  Iiave,  and  in 
cl.  12.  Sreenath  Roy  v.  Cally  Doss  Ghose, 

*  Civ.  Pr.   Code,   ss.  16,  16A.,  v.  I.  L.  R.,  5  Cal.,  82  (1879),  not  to 
ante,  §§  19—22.  have,  jurisdiction. 

»  lb.,  s.  17;  Letters  Patent,  1865,  '  Land  Mortyaije  Bankw  Siidar 

cl.  12.  iideen  Ahmad,  I.    L.   R.,   19  Cal., 

*  In  Ramdhone  Shaw  V.  SreetniiUy      358,  366  (1892). 
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there  is  a  distinction  between  a  vendor's  suit  for  specific 
performance  as  to  which  the  Court  has  jurisdiction  and  a 
purchaser's  suit  as  to  which  a  Court  may  not  have  juris- 
diction.' In  the  matter  of  Injunctions  suits  under  the 
Civil  Procedure  Code  to  obtain  relief  respecting  innnove- 
able  property  situate  in  British  India  held  by  or  on  behalf 
of  the  defendant,^  "^fiy,  when  the  relief  sought  can  be  entirely 
obtained  tbrough  his  })ersonal  obedience,  be  instituted  either 
in  the  Court  within  whose  jurisdiction  the  property  is  situate 
or  in  the  Court  within  whose  jurisdiction  the  defendant 
resides  or  carries  on  business  or  personally  works  for  gain.^ 
Similarly  it  has  been  held  under  the  High  Court  Charter 
that  where  the  suit  is  exclusively  directed  in  personam, 
and  the  person  against  Avhom  rehef  is  sought  is  within 
and  subject  to  the  jurisdiction,  the  Court  will  have  juris- 
diction to  grant  an  Injunction,*  In  cases,  therefore,  other 
than  those  subslantially  falling  within  the  sco})e  of  suits' 
respecting  immoveable  ])roperty  or  suits  "  for  land,"  the 
Court  will  have  jurisdiction  to  grant  an  Injunction,  if  the 
cause  of  action  has  arisen  or  the  defendant  resides,  carries 
on  business  or  works  for  gain  within  the  jurisdiction.^ 

The  agreement  in  respect  of  which  relief  by  specific  per-  (ii)  Theagree- 

,.  T    •  1-  •  1  J.  X  lU    I  ment  must 

lormance  or  injunction  is  sought  must  constitute  a  con-  constitute  a 
ti'act,  that  is^  an  agreement  enforceable  by  law  ;  for  by  '=°"^'"^^*- 
the  terms  of  the  Specific  Relief  Act  nothing  in  that  Act 


'  On  the  basis  of  the  classifica-  The  English  Courts  have  jurisdic- 
tion  suggested    it    would    appear  tion    in    either  case.     Story,   Eq. 
that  a  vendor's  suit  will  lie  (I.L.R.,  Jur.,  gg  743,  744. 
19  Cal.,  358);    that  a  purchaser's  2  Crisi)   v.    Wutsou,   I.  L.  R.,  20 
suit  will  lie  in  Bombay   (I.  L.  R.,  Cal.,  689  (1893). 
14  Bom.,  353),  but  it  is   doubtful  »  Civ.  Pr.  Code,  s.  16. 
whether  that    be    so    in  Calcutta  *  Hajmohau  Bose  v.  East  Indian 
since  it  has  been  held  both  that  such  Puiiltmy  Co.,    10    B.    L.    R.,    241 
a  suit  will  (Bourke,   218)  and  will  (1872) ;  v.  ante,  pp.  49—52. 
not  (I.  L.  R.,  5  Cal.,  82)  lie.     The  *  Civ.  Pr.   Code,  s.  17  (See  also 
decision   in   the  last  case  appears  ss.    18—24) ;   Letters  Patent,  1865, 
to  have  been  obiter,  and  the  most  cl.  12. 

recent  decision  (I.  L.  R.,  19  Cal.,  "  Act  IX  of  1872  (Contract),  s. 

353)  did    not    decide   the     point.  2  (h). 
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shall  be  deemed,  (unless  otherwise  expressly  enacted  there- 
in,) to  give  any  right  to  relief  in  respect  of  any  agree- 
ment which  is  not  a  contract.^  Every  promise  and  every 
set  of  promises  forming  the  consideration  for  each  other, 
is  an  agreement!^  And  all  agreements  are  contracts  if 
they  are  made  by  the  free  consent^  of  parties  competent 
to  contract,*  for  a  lawful  consideration  and  with  a  lawful 
object,^  and  are  not  by  the  Contract  Act  expressly  de- 
clared to  be  void.^ 

The  effect  of  the  failure  of  one  or  other  of  the  condi- 
tions last  mentioned  is  either  to  render  the  agreement  toid, 
that  is,'^  not  enforceable  by  law,  and  therefore  ^  not  a 
contract,  or  to  render  it  voidahle,  that  is,^  enforceable  by 
law  at  the  option  of  one  or  more  of  the  parties  thereto, 
but  not  at  the  option  of  the  other  or  others,  and  an  agree- 
ment of  this  kind  is  a  voidable  contract. 
(«)  Void  agree-      The  Specific  Relief  Act  excludes  from  its  oiieration  all 

ment.  .  ^  ^ 

void  agreements,  and  therefore  no  Injunction  will  be 
granted  in  respect  of  such  an  agreement.'^  Every  agree- 
ment of  which  the  object  or  consideration  is  unlawful  is 
void  '}^  as  where  the  consideration  or  object  of  an  agree- 
ment is  forbidden  by  law,  or  is  of  such  a  nature  that,  if 
permitted,  it  would  defeat  the  provision  of  any  law  ;  or 

»  Act  I  of  1877,  s,  4  (a).  not  disqualified  from  contracting 

"  Act  IX  of  1S72,  s.  2  {e) ;  and  by  any  law  to  which  he  is  subject 
as  to  the  definition  of  'promise,'  (ib.,  s.  11).  Every  person  com- 
'promisor,'  '  promisee,'  see  ih. ,  a.  2,  petent  to  contract  and  entitled  to 
els.  (b),  (c),  and  of  'consideration'  or  authorized  to  dispose  of  trans- 
see  ib.,  s.  2,  cl.  (c^.  Promises  which  fei-able  property  is  competent  to 
form  the  consideration  or  part  of  transfer  that  property  (Act  IV  of 
the  consideration  for  each  other  1882,  s.  7). 
are  called  reciprocal  promises,  ib.,  *  v.  ib.,  ss.  23,25,  expl.  (2). 
cl»  (/)•  *  lb.,  s.  10,  and  see  as  to   void 

8  V.  ib.,  ss.  1.3—18.  agreements,  ib.,  ss.  24—30. 

*  V.  ib.,  a.  11.     Every  person  is  ^  Act  IX  of  1872,  s.  2  {g). 

competent  to  contract,  who  is  of  »  lb.,  s.  2  (li). 

the  age  of  majority  (see  Act  IX  of  »  lb.,  s.  2  {i). 

1875),  and  who  is   of  sound  mind  »<>  Act  I  of  1877,  s.  4,  cl.  («). 

(see  Contract  Act,  s.  12),  and  who  is  "  Act  I  of  1872  (Contract),  s.  23. 
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is  fraudulent  or  involves  or  implies  injury  to  the  person 
or  propert}^  of  another  ;  or  the  Court  regards  it  as  im- 
moral or  opposed  to  public  policy.^  And  except  in  the 
three  instances  specified  by  the  Contract  Act  an  agree- 
ment made  without  consideration  is  void.^  So  too  an 
agreement  in  restraint  of  the  marriage  of  any  person, 
other  than  a  minor,  is  void.^  And,  saving  three  specified 
exceptions,  an  agreement  in  restraint  of  trade  is  void  ;* 
as  also,  saving  two  exceptions,  an  agreement  in  restraint 
of  legal  proceedings.^  Further,  agreements,  the  meaning 
of  which  is  not  certain,  or  capable  of  being  made  certain^ 
and  agreements  by  way  of  wager  are  void.''^  Lastly, 
where  both  the  parties  to  an  agreement  are  under  a  mis- 
take as  to  a  matter  of  fact  essential  to  the  agreement, 
the  agreement  is  void.^ 

Thus  when  an  Act  has  declared  an  association  to  be 
illegal,  no  rights  can  be  acquired  by  any  of  its  members, 
which  are  founded  upon  that  which  is  so  declared  to  be 
illegal  ;  nor  will  the  Court  take  notice  of  their  agreement 
for  the  purpose  of  establishing  a  right  in  a  Court  of  law.^ 
An  association  ofartizans  for  the  purpose  of  enhancing  the 
price  of  their  work  by  bringing  all  the  business  of  the 
trade  into  one  shop  and  dividing  the  prices  of  the  work 
done  amongst  the  members  according  to  their  skill,  is  an 
association  that  has  for  its  object  the  acquisition  of  gain, 
and,  if  consisting  of  more  than  twenty  persons,  must  be 
registered.  When  more  than  twenty  artizans  signed  an 
agreement  whereby  they  constituted  themselves  an  associa- 
tion for  the  above  purpose,  but  which  association  was  not 
registered  as  a  company  under  the  provisions  of  section  4  of 

'  lb. ;  an  agreement   is  void  if           *  Ih.,  s.  29. 

the  consideration  or  object  is  un-  '  lb.,  s.  30. 

lawful  in  part ;  ib.,  s.  24.  ^  /^.^  g.  20,  and  see  ib.,%%.  21,  22. 

*  lb.,  s.  25.  *  Harris  v.  Amery,  L.  R.,  1  C. 
^  76.,  s.  26.  P.,148,cited  and  followed  in  5/i/toii 

*  lb.,  s.  27  ;   V.  pod,  p.  238.  Sabaji   v.  Bapu  Sajtc,  I.  L.  K.,  1 
»  lb.,  s.  28.  Bom.,  550,  554  (1877). 
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Act  X  of  1866  (Trading  Companies),^  it  was  held  that  the 
Court  could  not  grant  an  Injunction  to  restrain  the  breach 
of"  such  agreement.^  In  this  case  there  was  a  partnership, 
or,  at  any  rate,  an  association,  for  the  purpose  of  carrying 
on  a  business  that  had  for  its  object  the  acquisition  of 
gain,  and  consisting  of  more  than  twenty  persons,  and 
being  unregistered,  it  was  an  illegal  association.  There- 
fore none  of  the  parties  acquired  any  rights  under  their 
agreement  which  could  be  enforced  in  a  Court  of  law. 
(/))  Voidable  Though  the  Specific  Relief  Act  excludes  from  its  oper- 

agreemen  s.  .^j.Jqjj  ^jq\i\  agreements,  it  does  not  so  exclude  voidable 
agreements,  for  such  are  contracts,  being  enforceable  by 
law,  though  at  the  option  of  some  or  one  of  the  parties 
only  \^  such  as  agreements  made  without  free  consent, 
being  induced  by  coercion,  undue  influence,  fraud,  or 
misrepresentation;*  contracts  as  to  which  one  of  the  parties 
thereto  has  refused  to  perform  his  promise  wholly  ;^  or  has 
prevented  the  other  from  performing  his  ])romise  ;^  or 
has  failed  to  perform  his  })art  at  a  fixed  time  when  time 
is  of  the  essence  of  the  contract.'^  The  subject-matter  of 
Injunctions  therefore  in  the  case  of  obligations  arising 
out  of  contract  are  agreements  bilaterally  binding  and 
voidaljle  ao;reements  which  the  i)arties  who  have  the 
power  to  avoid  them  have  elected  to  make  binding.  The 
distinction  between  a  void  and  a  voidable  agreement  is  that 
that  which  is  void  has  never  had  any  legal  existence  and 
can  therefore  never  be  confirmed  ;  while  that  which  is 
voidable  is  valid  as  long  as  it  is  not  impeached  by  the 
party,  who  has  it  in  his  power  to  avoid  it.^  But,  though 
valid,   a  contract    so    long    as    it    is    voidable    cannot    be 

•  Repealed  by  Act  VI  of  1882  ;  »  76.,  s.  39. 
correspondins  with  s.  4,  Act  VI  of  •  76.,  s.  53. 
18S2  (Indian  Companies).  ''  76.,  s.  55. 

2  Bhihaji   Sabaji  v.  Bapu   Sajit,  «  Chenterfield  v  Janssen,  1  White 

I.  L.  R.,  1  Bom.,  550  (1877).  and    Tudor's    L.     C. ;     Oakes    v. 

8  Act  IX  of  187-2,  s. -2  (/(),  (0.  Turquaml,     L.     R.,     2     H.      L., 

*  76.,  s.  19.  375. 
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specificallj  enforced.^  In  the  event  of  u  person  electing 
to  treat  the  contract  as  a  binding  one  be  may  sue  for  its 
specific  performance,  and  may  also  ask  for  compensation 
for  its  breach,  either  in  addition  to,  or  in  substitution  for, 
such  performance,^  or  if  he  so  chooses  may  sue  for  dam- 
ages only.^  And  if  the  person  at  whose  instance  the  con- 
tract is  voidable  has  elected  to  ratify  it,  and  to  treat  it  as 
binding  upon  himself  a  suit  for  specific  performance  and 
Injunction  may  lie  against  him  in  respect  of  such  contract. 
But  as  a  minor  cannot  elect  to  ratify  a  contract  so  as  to 
be  bound  by  the  ratification  no  decree  for  specific  perform- 
ance can  be  made  against  him  :  ^  and  it  would  follow 
therefore  that  an  Injunction  cannot  be  granted  to  prevent 
the  breach  of  a  contract  entered  into  by  a  minor. '^ 

The  agreement  in  respect  of  the  breach  of  which  an  In- (iii)  Such  con- 
junction is  sought  must  not  only  constitute  a  contract,  but  i^^^j^g""']^^,"" 
such  contract  must  not  be  one  which,  thouoli  of  an  affirma-  performance 

,  ^  ,  or  which  would 

five  character,  is  inca{)able  of  specific  performance.     When  not  be  specifi- 

T    .  ,.         .  ,  ,    .  1       ,•  1  T       J-  •    •         cally  enforced. 

an  Injunction  is  sought  m  respect  of  an  obfigation  arising 
from  contract,  the  (_^ourt  is  to  be  guided  by  the  rules  and 
]»rovisions  contained  in  the  ^Specihc  Relief  Act  relating  to 
Specific  Performance.*^  It  ibllows  as  a  necessary  deduc- 
tion from  this  rule  that  an  Injunction  cannot  be  granted 
to  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specifically  enforced.^     When  specific 


*  Jurjul  Kishori  ChoxccUiuratii  v. 
Aniinda  Lai  ChoiDdhnri,  I.  L.  11., 
•22Cal.,  e45,  550  (1895). 

2  Act  I  of  1877,  s.  19. 
»  lb.,  s.  4,  cl.  [b). 

*  Jurjid  Khhari  Chowdhurani  v. 
Anunda  Lcdl  Chowdhuri,  I.  L.  R., 
22  Cal.,  515,  519,  550  (1895) ;  and  in 
FlifjM  V.  Bolland,  4  Russ.,  l'9S,  it 
was  held  that  an  infant  coidd  not 
maintain  a  suit  for  specific  per- 
formance, the  remedy  not  being 
mutual  ;  cited  ib.,  549;  and  if  the 
contract  be  entered  into  by  a  guar- 


dian it  must  be  shown  that  it  was 
for  infant's  benefit,  ib. 

*  Act  I  of  1877,  s.  56,  cl.  (/). 

«  Act  I  of  1877,  s.  54. 

^  lb.,  56  (/),  as  to  the^  excep- 
tion contained  in  s.  57, i  v.  post. 
See  High  Inj.,  §  1162;  Joyce's 
Doctrines,  204.  So  an  Injunction 
will  not  be  granted  against  the 
sale  of  goods  or  any  chattels  where 
specific  pei'forniance  of  a  contract 
for  their  sale  cannot  be  enforced, 
ib.;  Folhergillw  Evwland,  22  W.R. 
(Eng.),  42. 
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porformanco  will  not  bo  granted,  the  C/onrt  will  not  grant 

an  Injunction  in  aid  of  the  contract,  for,  while  damages  are 

the  proper  and  available  remedy,  such  an  Injunction  might 

practically  effect  the  same  results  as  a  decree  for  specific 

performance. 

{")  Contracts        The  following  contracts  cannot  be  specifically  enforced, 

he^'spcciticaHy  ''^"'^  therefore  an  Injunction  cannot  be  granted  in  respect 

enforced.         ^f  their  breach  : — 

(rt)  A  contract  for  the  non-performance  of  which  com- 
pensation in  monei/  is  an  adequate  relief.^  The  grant  of 
specific  relief  being  dependent  upon  the  inadequacy  of 
the  ordinary  legal  remedy,  specific  performance  and 
Injunction  will  in  all  cases  be  refused  where  the  breach 
of  contract  is  satisfied  by  the  mere  payment  of  money .^ 
So  specific  performance  will  not  be  enforced  of  a  contract 
for  the  transfer  of  stock  in  the  public  funds,  though  the 
rule  is  otherwise  in  the  case  of  shares  in  private  com- 
panies.® Thus  if  A  contracts  to  sell,  and  B  contracts  to 
buy,  a  lakh  of  rupees  in  the  four  per  cent,  loan  of  the 
Government  of  India,  the  contract  cannot  be  specifically 
enforced.*  So  the  Court  for  the  most  part  refuses  to 
interfere  in  respect  of  chattels  :^  and  prima  facie  the 
breach  of  any  purely  mercantile  contract  is  capable  of 
being  adequately  relieved  by  damages.^     Thus  if  A  con- 

>  Act  I  of  1877,  s.  21,  cl.  (a) ;  this  Bom.,  5,  7  (1881)  ;   Callianji  Harji- 

is  the  converse  proposition  of  s.  1*2,  van  v.  Narsi  Tririim,  I.  L.  R.,  19 

cl.  (c),  lb.  ;  see  also  explanation  to  Bom.,  764,  769,  770  (1895) ;  aliter  if 

s.  12,  *7;. ;  s.  54,  ib.  (c).  a  money  payment  is  insufficient  ; 

2  Fry  on  Specific  Performance,  Madras  Rnilway  Co.  v.  Rnst,  I.  L. 

§§66-71  ;  Kerr,  Inj.,428,429  ;  and  R.,  14   Mad.,  18,  22  (1899)  ;  In  re 

see  Maya  Earn  v.  Prag  Bat,  I.  L.  Parkin   Hill    v.   Schwarz,   L.   R., 

R.,  5  All.,  44,    51  (1882);    Ryan  1892,  3  Ch.,  510. 

V.   Mutual    Tontine     Westminttfer  ^  Fvy  o]^.  cit.,  ^%7S,  76. 

C/iambers Association, 'L.'R.,  1893;  "♦  Act  I   of  1877,  s.  21,    illus.  (1) 

1  Ch.,  116  ;  Ranchhod  Jamnadas  v.  to  cl.  (a). 

Lallu  Haribhai,  10  Bom.  H.  C.  R.,  *  Fry  op.  cit.,  §  78  ;  as  to  unique 

95  (1873) ;  In  the  matter  of  Gun-  chattels,  see  s.  12,  Act  I  of  1877. 

pxd  Narain  Singh,  I.  L.  R.,  1  Cal.,  »  Haji  Abdul  AUarakhi  v.  Haji 

74,  76  (1875)  ;  Haji  Abdul  AUarakhi  Abdul  Bacha,  I.  L.  R.,  6  Bom.,  5, 

V.  Haji  Abdul  Bacha,  I.  L.  R.,  6  7  (1881). 
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tracts  to  sell,  aud  B  contracts  to  buy,  40  chests  of  indigo 
at  Rs.  1,000  per  chest,  the  contract  cannot  bo  specifically 
enforced  -}  nor  will  the  Court  enforce  contracts  to  make 
or  accept  a  loan  of  money  ;  though  where  the  money  has 
been  actually  advanced  the  Court  will  specifically  enforce  a 
contract  to  execute  a  mortgage.^  So  if  in  consideration  of 
certain  property  having  been  transferred  by  ^L  to  B,  B 
contracts  to  open  a  credit  in  jVs  favour  to  the  extent  of 
Rs.  10,000,  and  to  honour  jVs  drafts  to  that  amount  ; 
the  contract  cannot  be  specifically  enforced.^  In  the  first 
and  second  of  the  above  illustrations  both  A  and  B,  and 
in  the  third  A,  would  be  reimbursed  by  compensation 
in  money. 

Q>)  A  contract  which  runs  into  such  mhmte  or  numer- 
ous details,  or  which  is  so  dependent  on  the  ^j^rsonaZ 
qualifications  or  volition  of  the  parties  or  otherwise  from 
its  nature  is  such,  that  the  Court  cannot  enforce  specific 
performance  of  its  material  terms.* 

"  The  terms  of  this  clause  are  very  wide,  and  the  num- 
ber of  Illustrations  show  how  varied  are  the  circumstances 
which  render  it  practically  impossible  for  the  Courts  to 
specifically  enforce  contracts.  Though  the  clause  men- 
tions two  special  reasons  yet  the  inability  of  the  Court  to 
enforce  specific  performance  is  not  limited  to  these  two 
special  grounds,  for  the  clause  goes  on  to  speak  of  a 
contract  which  otherwise  from  its  nature  is  such  that  the 
Court  cannot  enforce  specific  performance  of  its  material 
terms.  The  whole  question  is  a  practical  one,  and  it  is 
obviously  impossible,  in  the  face  of  the  enormous  diversity 
of  facts  and  circumstances  about  and  under  which  con- 
tracts take  place,  to  lay  down  a  rigid  rule  which  can 
embrace  all  possible  contingencies.  No  doubt  the  Courts 
could,  at  a  great  expenditure  of  time  and  money,  specifi- 


»  Act  I  of  1877,  s.  21,  illus.  (2)  to    »  Act  I  of  1877,  s.  21,  illus.  (3)  to 
cl.  (a).  cl.  (n). 

a  Fry  op.  cit.,  §  54.  "  Act  I  of  1877,  s.  21,  cl.  {b). 
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(•ally  onforee  nearly  every  contract,  but  such  a  cour>*e  i>; 
neither  necessary,  for  there  is  always  pecuniary  compen- 
sation available  for  the  injured  ]»arty,  nor  would  it  in  many 
cases  be  desirable  on  the  ground  of  public  policy.  Tlie 
line  must  be  drawn  somewhere,  and  it  is  drawn  at  prac- 
t/cal  imi)0ssibility,  and  whether  this  exists  or  not  must  be 
judo<'d  on  the  facts  and  cir(Mnnstances  of  each  case,  as  it 
arises."'  The  reason  for  refusal  of  specific  relief  is  thus  the 
practical  incapacity  of  a  Court  to  execute  in  such  cases  a 
decree  for  specific  performance.  Thus  A  coutracts  to  ren- 
der personal  service  to  7>  ;  or  .1  contracts  to  employ/? 
on  personal  service  :  or  .1,  an  author,  contracts  with  B, 
a  publisher,  to  complete  a  literary  work.  .1  contracts  with 
B  that,  in  consideration  of  Rs.  l.OOO  to  ))e  jjaid  to  him 
by  B,  he  will  paint  a  picture  for  B,  A  contracts  to  marry 
B.  A  contracts  to  buy  B'.-<  business  at  the  amount  of  a 
valuation  to  be  made  by  two  valuers,  one  to  be  namcnl  bv 
^land  the  other  by  B.  A  and  B  each  name  a  valuer,  but 
before  the  valuation  is  ma<Ie  .1  instructs  his  valuer  not  to 
proceed.^  The  abovemeutioned  contracts  cannot  be  spe- 
cifically enforced  as  the\-  are  all  dependent  upon  the 
personal  qualifications  or  volition  of  the  parties.  The 
Courts  will  not  enforce  contracts  of  hiring-  and  service,  and 
afencv  for  the  enforced  ])erformanc'e  of  such  a  contract 
would  be  worse  than  its  non-perfcrmance,^  nor  will  an 
Injunction  be  granted  in  the  abovemeutioned  cases.  So 
an  Injunction  will  not  be  granted  in  respect  of  a  breach  of 
promise  to  give  in  marriage:*  or  to  compel  a  person  to 


*  Nelson's    Specific   Relief  Act,  authors  and  artists.     Nuaserwauji 

165.  M/'riiHi7ijl   Pundai/    v.    Gordon,  I. 

2' Act   I  of    1877,   s.   21,   cl.    {h),  L.  R.,  6Bora.,  266  (18S1) ;  CVf///«»?J/ 

illustns.    (1)— (4),   (8),    (12);   as  to  Harjivanw  Nursi  Trieum,l.'L.R., 

last    cited    illus.,    see    Vickers    v.  18  Bom.,   702  (1891);  S.  C.  in  ap- 

Virkers,  L.  R.,  4  Eq.,  529:  Fry  op.  i)cal,  I.  L.  R.,  ]9  Rom.,  761  (1895). 

rlf..,  §§  361,  364.  *  In     the    matter    of      Onnput 

»  Fry  02>  «•)!.,  §§110— 115.     Illus.  Narnin,   I.    L.   R.,  1  Cal.,   74,76 

(3)  and  (8)  apply  the  same  principle  (1875);    Umed   Kika   v.   Nnfjindas 

to  professional  contracts  made  by  7  Bom.  H.C.R.,  O.Q.J. ,  122  (1870). 
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retain  another  in  his  employ  in  the  confidential  position 
of  an  agent  ;  ^  and  in  such  a  case  the  Court  will  not 
restrain  a  defendant  from  doing  that  which  is  only  a 
violation  of  what  is  ancillary  to,  or  incidental  to  the 
principal  ])art  of  the  contract.^  Again  a  contract  will 
not  be  enforced  which  runs  into  such  minute  or  numerous 
details  or  otherwise  from  its  nature  is  such  that  the  Court 
cannot  enforce  specific  performance  of  its  material  terms. 
By  a  charter-party  entered  into  in  Calcutta  between  ^1,  the 
owner  of  a  ship,  and  B,  the  charterer,  it  is  agreed  that 
the  ship  shall  proceed  to  Hangoon,  and  there  load  a  cargo 
of  rice,  and  thence  proceed  to  London,  freight  to  be  paid 
one-third  on  arrival  at  Rangoon,  and  two-thirds  on  deliver}- 
of  the  cnrgo  in  London.  A  lets  land  to  i)  and  7>  contracts 
to  cultivate  it  in  a  particular  manner  for  three  years 
next  after  the  date  of  the  lease.^  .1  and  7i  contract 
that,  in  consideration  of  annual  advances  to  be  made  by 
^4,  B  will  for  three  years  next  after  the  date  of  the 
contract  grow  particular  crops  on  the  land  in  Tiis  posses- 
sion and  deliver  them  to  ^L  when  cut  and  ready  for 
delivery.  A  contracts  to  supply  i?  with  all  the  goods  of  a 
certain  class  which  B  may  require.  .1  contracts  with  B 
to  take  from  B  a  lease  of  a  certain  house  for  a  specified 
term,  at  a  specified  rent,  "  if  the  drawing-room  is  hand- 
somely decorated.''*  A  contracts  with  B  to  execute 
certaiu  works  which  the  Court  cannot  superintend.^  None 
of  these  or  other  similar  contracts^  can  be  specifically 
enforced  :  nor  can  an  Injunction  be  granted  in  respect 
of  their  breach. 

"  By  the  last  illustration  the  law  is  left  in  much  the  same 
uncertainty  as  the   numerous   and  conflicting  decisions  in 

*  Nusserwanji    Merwanji    Pan-  *  See   Taylor    v.    Portivgfon,   7 

day  V.  Gordon,  supra  ;  Kerr,  Inj.,  DeG.  M.  &  G.,  328. 

429.  *  Act  I  of  1877,  s.  21,  illiistns.  (5) 

2  lb.  -(7).  (9)-(ll). 

8  See  Rayner  v.  Stone,  2  Eden,  •  Fry  oi).  ciL,  §§  90—93. 
128. 
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English  Equity  on  contracts  to  build  and  repair  have  left 
it  ;  for  the  real  question  is  what  is  the  limits  of  the  Coiirt's 
capacity  for  superintendence}  The  second  Illustration 
to  clause  (r)  section  12  and  the  Illustration  to  section  22 
III  (of  the  Specific  Relief  Act)  show  that  a  Court  is  con- 
sidered competent  to  superintend  some  rather  complicated 
works.  But  both  these  examples  contain  this  element, 
that  the  plaintiff  having  parted  with  his  land  had  no  oppor- 
tunity of  doing  the  work  which  the  defendants  had  con- 
tracted to  do,  and  so  ascertaining  the  amount  of  damages 
sustained  by  their  non-performance,  even  if  damages 
would  anyhow  be  an  adequate  compensation.^  The 
illustration  to  clause  (c)  of  section  12  assumes  that  the 
Courts  in  India  may  (as  the  Scotch  Courts  do)  appoint  some 
qualified  person  under  whose  superintendence  the  work 
is  directed  to  be  executed."  ^  Obviously,  however,  there 
must  be  a  limit  to  the  exercise  of  this  power,  and  it  is  now 
settled  that  subject  to  certain  exceptions  the  Court  will  not 
specifically  enforce  contracts  to  build  or  repair  or  grant 
an  Injunction  in  respect  thereof.* 

(fi)  A  contract  the  terms  of  which  the  Court  cannot 
find  with  reasonable  certainty  cannot  be  enforced  by  spe- 
cific performance  or  Injunction,  it  being  necessary  to  ascer- 
tain what  is  the  contract  which  is  to  be  performed.^ 
Thus  A,  the  owner  of  a  refreshment-room,  contracts  with 
B  to  give  him  accommodation  there  for  the  sale  of  his 
goods  and  to  furnish  him  with  the  necessary  appliances. 
A  refuses  to  perform  his  contract.  The  case  is  one  for 
compensation  and  not  for  specific  performance,  the  amount 
and   nature    of  the  accommodation  and  appliances  being 


»  See   Ryan    v.   Miifnal  Tontine.  »  Collett  op.  cit.,  104,  105. 

Westminster  Chamhers  Association,  "  See  rule  stated  with  its  excep- 

L.  R.,  1893,  1  Ch.,  123, 125.  tions  in  Fry  op.  cit.,  §§  98-109  ; 

*»  See  Stbrer  v.  G.  W.  Rij.  Co.,  Kerr,  Inj.,  429. 

1  Y.  &   C.  CC,  48  ;   Price  v.  Pen-  *  Act  I  of  1877,  s.  21,  cl.  (c)  ;  Fry 

zance,  4  Hare,  506.  op.  cit.,  §  380  ;  Kerr,  Inj.,  429. 
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undefined.^  It  is  not  possible  to  lay  down  any  generaf 
rule  as  to  what  is  sufficient  certainty  in  a  contract;  but  tlie 
certainty  reijuired  must  be  a  reasonable  one  having-  regard 
to  the  subject-matter  of  the  contract  and  the  circumstances 
under  which  and  with  regard  to  which  it  was  entered 
into.^ 

(d)  The  same  rule  applies  to  a  contract  which  is  in  its- 
nature  revocable}  The  interference  of  the  Court  in  such' 
a  case  would  be  idle,  inasnmch  as  what  it  had  done  might 
be  instantly  undone  by  one  of  the  parties.*  f>o  where  A 
and  B  contract  to  become  partners  in  a  certain  business* 
the  contract  not  specifying  the  duration  of  the  proposed 
partnership,  this  contract  cannot  be  specifically  performed  r 
for,  if  it  were  so  performed,  either  A  or  B  might  at  once 
dissolve  the  partnership.^ 

(e)  No  specific  relief  will  be  given  in  respect  of  a 
contract  made  by  trustees  either  in  excess  of  their  powers 
or  in  breach  of  their  trust.^  Thus  A  is  a  trustee  of 
land  with  power  to  lease  it  for  seven  years.  He  enters 
into  a  contract  with  B  to  grant  a  lease  of  the  land  for' 
seven  years,  with  a  covenant  to  renew  the  lease  at 
the  expiry  of  the  term.  This  contract  cannot  be  speci- 
fically enforced.'  So  where  the  Directors  of  a  company 
have  power  to  sell  the  concern  with  the  sanction  of 
a  general  meeting  of  the  shareholders,  and  they  contract 
to  sell  it  without  any  such  sanction,  this  contract 
cannot  be   specifically  enforced.^      And  if  two  trustees, 

\Ib.,  illus.  to  cl.  (c);  see  Paris  •  lb.,  cl.  [e);  Fryo/>.  cit.,  §§407— 

Chocolate  Co.  v.  Crystal  Palace  Co.,  416  ;  for  definition  of  "  trust "  and 

3  Sm.  and  Giff.,  119.  "  ti-ustee"  and  "  breach  of  trust," 

3  Fry  op.   cit.,  §§  380-386;  see  ^ee  Act  II  of  1882  dealing  with 

New  Beerbhoom  Coal  Co.  v.  Bula-  Pi'ivate  trusts  (v.  ante,  pp.  207)  : 

ram  Muhata,  I.  L.  R.,  5  Cal.,  932  ^s  to  the  duties  and  powers    of 

(  880)  trustees,  ib.,  Chs.  Ill,  IV. 

«  Act  I  of  1877,  s.  21,  cl.  (d),  ^  '  ^^f^  ^  ^'  l^'^'  '■  ^j}":^-    ^^l 

to  cl.  (e) ;  see  Harnet  v.  1  leldtug,  I 

*  Fry  op.  cit.,  §  94,  et  seq.  gpi,,  ^^^  l.,  549. 

*  Act  I  of  1877,  s.  21,   illus.  to  ^  7;,.^  nius.  (2)    to  cl.  {e).    See" 
cl.  ((/).                                                       Daniel  v.  Adams,  Amb.,  495. 

W,  IR  15 
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A  and  JJ,  empowered  to  sell  trust-property  worth  a  lakh 
of  rupees,  contract  to  sell  it  to  C  for  Rs.  30,000,  the  con- 
ttract  being  so  disadvantageous  as  to  be  a  breach  of  trust, 
C  cannot  enforce  its  specific  performance.^  Again  the 
promoters  of  a  company  for  working  mines  contract  that 
ihe  company,  when  formed,  shall  purchase  certain  mineral 
property.  They  take  no  proper  precautions  to  ascertain 
•the  value  of  such  property,  and  in  fact  agree  to  pay  an 
extravagant  price  therefor.  They  also  stipulate  that  the 
vendors  shall  give  them  a  bonus  out  of  the  purchase- 
money.      This  contract  cannot  be   specifically  enforced.^ 

(/)  Contracts  which  are  ultra  vires  are  void,  and  there- 
fore a  contract  made  by  or  on  behalf  of  a  corporation  or 
public  company  created  for  special  purposes,  or  by  the 
promoters  of  such  company,  which  is  in  excess  of  its 
powers,  cannot  be  specifically  enforced.  vSo  if  a  company 
existing  for  the  sole  purpose  of  making  and  working  a 
railway,  contracts  for  the  purchase  of  a  piece  of  land  for 
the  purpose  of  erecting  a  cotton-mill  thereon,  this  contract 
cannot  be  specifically  enforced.^ 

(g)  The  breach  of  a  contract  the  performance  of  which 
involves  the  performance  of  a  continuous  duty  extending 
over  a  longer  period  than  three  years  from  its  date  cannot 
be  specifically  relieved  against.  The  Court  refuses  to 
order  the  performance  of  continuous  acts  on  the  ground 
that  the  Court  cannot  see  to  and  enforce  such  performance. 
Thus  ^1  contracts  to  let  for  twenty-one  years  to  B  the 
right  to  use  such  part  of  a  certain  railway  made  by  ^1  as 
was  upon  S^s  land,  and  that  B  should  have  a  right  of 
running  carriages  over  the  whole  line  on  certain  terms, 
and  might    require  A  to    supply   the   necessary  engine- 

'  lb.,  illus.  (.S)  to  cl.   (e).     See  fiduciary  relation  to  the  company 

Mortlock    V,     Bnller,      10      Ves.,  which  he  pi'omotes.  Nev)  Somhrero 

292.  Phosphate  Co.  v.  Erhuujer,  5  Ch. 

3  /&.,  illus.  (4)  to  cl.  (e).     See  D.,  118. 

Emma  Silver  Mining  Co.  v.  Grant,  ^  Act  I  of  1877,  s.  21,  cl.  (/) ;  Fry 

U  Ch.  D.,  918.    A  promoter  is  in  a  op.  cit.,  §§  487—495,  246  et  seq. 
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power,  and  that  .1  should  duriiio-  tb*^  term  keep  the  whole 
railway  in  good  repair.  Specific  performance  of  this 
contract  must  be  refused  to  13} 

(A)  A  contract  of  which  a  material  part  of  the  subject- 
iniatter,  supposed  by  both  parties  to  exist,  has,  before  it 
lias  been  made,  ceased  to  exist,  cannot  be  specifically 
•enforced.  So  if  ^l  contracts  to  pay  an  annuity  to  B  for 
the  lives  of  (J  and  J)  and  it  turns  out  that,  at  the  date  of 
the  contract,  C,  though  supposed  by  A  and  B  to  be  alive, 
was  dead,  the  contract  cannot  be  specifically  performed.^ 

And,  save  as  provided  by  the  Code  of  Civil  Procedure, 
no  contract  to  refer  a  controversy  to  arbitration  will  be 
specifically  enforced  ;  but  if  any  person  who  has  made 
such  a  contract,  and  has  refused  ^  to  perforin  it  sues  in 
respect  of  any  subject  which  he  has  contracted  to  refer, 
the  existence  of  such  contract  will  bar  the  suit.*  The  con- 
tract the  existence  of  which  would  bar  a  suit  must  be  an 
operative  contract,  and  not  a  contract  broken  up  by  the 
•conduct  of  all  the  i)artie3  to  it.''  The  wording  of  the 
section  is  wide  enough  to  cover  contracts  to  refer  any 
■matter  which  can  legally  be  referred  to  arbitration,  and 
■one  of  such  matters  is  a  suit  which  is  proceeding  in 
Court.^  The  ground  upon  which  this  rule  proceeds  is  that 
it  is  deemed  to  be  against  public  policy  to  exclude  from 


•  lb.,  cl.    (fir);  a   clause     closely  a  refusal,  Tahal  v.  Bishes?iar,  I.  Ij. 

connectedinitssubject-matterwitli  R.,    8    All.,    57    (1S85) ;   Koomud 

cl.  [b)  ante,    fiee  Fry  o]).  cit.,  §9Q  ;  Ch under  Bass    v.    Ch under  Kant 

Rijanx.  Mutual  Tontine  Westmins-  Mookerjee,  I.    L.   R.,   5  Cal.,  498 

ter   Chambers  Association,   L.  R.,  (1879)  ;     but    an    application    for 

1893,  1  Ch.,  116:  if  the  contract  be  leave  to  withdraw  from  the  arbi- 

for  less  than  three  years,  relief  will  tration  is  evidence  of  such  refusal  ; 

yet  be  refused  if,  as  it  well  may,  Sheoambar  v.    Deodat,   I.  L.  R.,  9 

the  case  falls  within  cl.  (b)  of  s.  21.  All.,  168  (1886). 

«  Act  I  of  1877,   s.   21,   cl.  [h).  *  Act  I  of  1877,  s.  21.    See  Sati,j 

Fry  OiJ.  c/<.,  §  900  f<  5efir.;  astomis-  Ram   v.   Jhunnu   Kuar,   I.  L.  R., 

take,  see  Contract  Act,  s.  20.  4  All.,  546  (1882). 

■  It  must  be  proved  that  there  '  Tahal  v.  Bisheshar,  supra, 

has  been  a  refusal ;  the  mere  filing  ^  Sheoambar  \.  Deodat, l.'Li.'R., 

of  a  suit  does  not  constitute  such  9  All.,  168  (1886). 
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tlie  ;»])[) ropriate  judicial  tril)uiials  of  the  ^tate  any  pei'^ons- 
wlio,  in  the  oniiuary  course  of  tbiiios,  have  a  ri<>ht  to  sue- 
there.^  Upon  the  same  principle  agreements  in  restraint 
of  le<2;al  proceedings  are,  saving  certain  contracts  to  refer 
to  arbitration,  void.-  The  Code  of  Civil  Procedure,  how- 
ever, provides  for  the  carrying  out  of  certain  agreements 
to  refer  disputes  to  arbitration,^  and  for  the  execution  of  an 
award  already  made  under  any  agreement  to  refer  to  arbi- 
tration.* "  But  in  each  case  this  is  done  by  moulding  the- 
matter  intp  the  form  of  a  suit  between  the  parties,  and/ 
then  dealing  with  it  under  the  rules  for  arbitration  or 
awards  in  the  course  of  ordinary  suits."^ 

Awards  are,  however,  as  regards  specific  performance- 
placed  on  the  same  footing  as  contracts,^  for  an  "  award 
supposes  an  agreement  between  the  parties  and  contains- 
uo  more  than  the  terms  of  that  agreement  ascertained  by 
u  third  person."  ^  The  provisions  therefore  of  the  Specific- 
Kelief  Act  relating  to  contracts  apply,  )n>itatis  inutandis^- 
to  awards  as  well  as  to  directions  in  a  will  or  codicil  to- 
execute  any  particular  settlement.^  An  injunction  may 
yet  in  certain  cases  be  granted  to  restrain  an  arbitrator 
from  acting  and.  the  parties  from  proceeding  before  him 
for  an  award  under  the  agreement.^  With  regard  to  fur- 
ther rules  governing  the  grant  of  specific  performance  or 
Injunction  in  cases  of  contract  v.  post,  §  61. 
(b)  Noiniuiic-  Where  an  agreement  is  of  an  affirmative  character'"  the 
tioii  will  be     remedv,  in  a  proper  case,  lies  in  specific  performance,  and  an 

granted  in  re-  -^  .  ^       '^  ,     i   i       i      ,•         i 

spectof  the     Injmiction  may  also  be  granted  both  tor  the  entorcement 

breach  of  svich  __| 

contracts, 

•  Story  Eq.  Jur.,  ss.  1457,   670;  ^  fiee  Baijhubar  Dial  v.  Madan 

Fry  op.  ctf.,  §1600  and/oo<no<e  (2)  Mohan  Lai,   I.  L.   R.,   16  All.,  li 

et  seq.  (1893).     Fry  op.  cit.,  Ch.  viii. 

2  Act   IX    of    1872    (Contract),  '  Woodv.Griffith,!  Hw.,5i,  per 

no  Lord  Eldon. 

^'      '                               .„,     ,.  ^  Act  I  of  1877,  s.  ,30  ;  see  Fi-y 

»  Civ.  Pr.  Code,  ss.  523,  o24.  ^^_  ^..^_^  ^_  ^.93 .  ^^  ^^  settlements 

"  lb,,  ss.  525,  526.  v.  i^ost. 

*  Collett,    Specific   Relief    Act,  *  See  Kerr,  In j.,  600. 
118.  '°  V-  post,  p.  236. 
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of  negative  terms/  if  any,  and  also  in  aid  of  and 
ancillary  to  the  relief  songlit  by  way  of  specific  perform- 
tmce  of  tbe  contract.^  If,  however,  an  agreement  though 
•of  an  affirmative  character  is  such  that  the  Court  would 
not  under  the  rules  abovementioned  specifically  enforce  it, 
no  Injunction  will  be  issued  to  prevent  the  breach  thereof.^ 
In  such  a  case  the  contract  is  e.v  hijpotlieu  one  the  breach 
of  which  will  be  properly  relieved  by  the  grant  of  damages, 
and  no  Injunction  will  issue  where  the  remedy  by  com- 
pensation is  both  proper  and  available.  Moreover,  to  issue 
■an  Injunction  might  be  tantamount  to  specifically  enforc- 
ino-  ill  fact  an  aoreement  which  was  not  so  enforceable. 
It  is  obvious  also  that  no  Injunction  can  issue  in  aid  of  or 
ancillary  to  specific  performance,  where  the  latter  relief 
•<iannot  be  granted. 

Notwithstanding  the  general  rule  that  an  Injunction  (o)  Except  in 
cannot  be  granted  to  prevent  the  breach  of  a  contract  the  negativeagree- 
performance  of  which  would  not  be  specifically  enforced,  "^t'h  affirm?^ 

where  a  contract  comprises  an  affirmative  agreement  to  do  *^^^    agree- 

.  meiits  not  spe- 

41  certam  act  coupled  Avitii  a  negative  agreement  express  dficaiiy  en- 

•or  implied  not  to  do  a  certain  act,  the  circumstance  that  °^*^®^  ®* 
the  Court  is  unable  to  compel  specific  performance  of  the 
affirmative  agreement,  will  not  preclude  it  from  granting 
an  Injunction  to  perform  the  negative  agreement  ;  pro- 
vided that  the  applicant  has  not  failed  to  perform  the 
contract  so  far  as  it  is  binding  on  him.*  As  to  these  excep- 
tional cases  V.  post,  p.  240. 

Except  where  it  is  otherwise  enacted  nothing  in  the  (n)  The  opera- 
■>Specific  Relief  Act  shall  be  deemed  to  affect  the  operation  leMhig  to  the 
of  the  Indian  Registration  Act  (III  of  1^77)  on  documents.^  legistration  of 

,  \  ,  \  documents 

That  Act  declares  the  registration  of  certain  documents  to  m^ist  not  be 
be  compulsory  such  as  instruments**  of  gift  of  immoveable ' 

»  V.  post,  p.  236.  »  Act  I  of  1877,  s.  4,  cl.  {<■). 

*  V.  i^ost,  p.  s.  59.  *  ^^  ^^  *'^®  meaning  of  the  term 

«   A    I.  T    r  lo-rr,        ^..     ,    ,.>  "  instriimen  t "  SCO  .S'om«  GuruHal 

.     Act  I  of  1877,  s.  5b,  cl.  (/).  ^.  Ran.cunmal,  7  Mad.   H.  C.  R., 

-*  Act  I  of  1877,  s.  57.  13  (1871). 
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property  ;  certain  other  non-testamentary  instrument-?- 
(iealing  with  immoveable  property  ;  leases  of  immoveable 
property  from  year  to  year,  or  for  any  term  exceeding  one 
year,  or  reserving  a  yearly  rent  ;  and  authorities  to  adopt 
a  son  not  conferred  by  will.^  It  farther  declares  that  no 
document  which  is  required  to  be  registered  shall  affect 
any  immoveable  property  comprised  therein,  or  confer 
any  power  to  adopt  or  be  received  as  evidence  of  any  trans- 
action affecting  such  property,^  or  conferring  snch  'power, 
unless  it  has  been  registered  in  accordance  with  the  pro- 
visions of  this  Act.^  The  words  "  or  be  received  as 
evidence  of  any  transaction  affecting  such  property  "  mean. 
"'  or  be  received  as  evidence  of  any  transaction  so  far  as  it 
affects  such  property.*  An  unregistered  document,  the 
registration  of  which  is  compulsory,  is  admissible  in  evi- 
dence for  a  collateral  purpose.  So  an  unregistered  bond, 
containing  a  personal  undertaking  to  repay  money  borrow- 
ed, and  also  a  hypothecation  of  land  above  Rs.  100  in  value 
as  security  may  be  used  in  evidence  to  enforce  the  personal 
obligation.^  The  effect  of  the  abovementioned  words 
therefore  is,  that  documents,  the  registration  of  which- 
is   compulsory,  although  inadmissible,  unless  registered, 

»  Act  III  of  1877,  s.  17  ;  the  reg-  Mad.,  336,  340  (1892). 
istration   of  certain    other   docu-  »  Ulfattinnissa  Ekihijan  Blhi  v. 

ments  is  optional  ;  ib.,s,\%.  Hosain  Khun,    supra;    see    cases 

*  It  may,  however,  be  used  in  there  collected  and  in  Field,  Ev., 
evidence  in  support  of  a  claim  for  451—153  ;  see  last  note  and  Goma- 
mooeable  property  :  Tliandnvan  v.  ji  v.  Subharayappa,  I.  L.  E.,  15- 
ralliamma,  I.  L.  R.,  15  Mad.,  336  Mad.,  253  (1891) ;  Madras  DejwsU 
(1892)  ;  but  see  also  LaksJnnamma  and  Benefit  Society,  Ld.  v.  Oonnam- 
V.  Kameswara,  I.  L.  R.,  13  Mad.,  viafai  Ammal,  I.  L.  R.,  18  Mad.,. 
281  (1889).  29  (1894).   So  also  though  an  agree- 

8  Act  III  of  1877,  s.  49.  ment  may  not    be   admissible  in 

*  Ulfatunnissa  Elahijan  B'lbi  v.  evidence  as  creating  an  interest  in 
£ro«/(/(  ^/(OM,  I.  L.  R.,  9  Cal.,520,  land,  still  it  may  be  used  for  the 
525,  F.  B.  (1882),  12  C.  L.  R.,  209  ;  purpose  of  obtaining  specific  per. 
andseer/(e  Bengal  Banling  Cor-  formance :  Adakkalam  v.  Thee- 
poration  v.  S.  A.  Mackertir/,,  I.  L.  tf,an,  I.  L.  R.,  12  Mad.,  505  (1888) ; 
R.,  10  Cal.,  315,  322  (1883) ;  Than-  Naijappa  v.  Devu,  I.  L.  R.,  14 
davan  v.    Vitliamma,   I.  L.  R.,  15  Mad.,   55(1890). 
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as  evidence  of  any  transaction  affecting  immoveable  pro- 
perty or  conferring  a  power  to  adopt  will  yet  be  admis- 
sible for  other  purposes.^  By  the  terms  of  section  8,  Act 
III  of  1885,  section  54,  paragraphs  2  and  3,  sections  59, 107 
and  123  of  the  Transfer  of  Property  Act  (IV  of  1882)  are  to 
be  read  as  supplemental  to  the  Indian  Registration  Act. 
The  Transfer  of  Property  Act  requires  the  registration  of 
certain  sales,^  mortgages,^  leases,^  and  gifts/  Further 
a  transfer  of  property  in  completion  of  an  exchange  can  be 
made  only  in  manner  provided  for  the  transfer  of  such- 
property  by  sale.^  The  effect  of  the  combined  Acts  is  that 
the  registration  of  deeds  of  sale  or  of  mortgage  of  immove- 
able  property  of  the  value  of  Rs.  100  and  upwards,  of 
leases  year  by  year,  or  for  a  term  exceeding  a  year,  and- 
of  deeds  of  gift  of  immoveable  property  of  any  value,  is 
compulsory.  Deeds  of  sale  or  mortgage  of  immoveable 
property  of  less  than  Rs.  100  in  value,  and  deeds  of  gift 
of  moveable  property,  must  also  be  registered,  unless 
there  is  delivery  of  possession,  when  the  transfer  is  effected 
without  a  deed.  In  the  case  of  a  simple  mortgage,  there 
can  be  no  delivery  of  possession  ;  so  all  such  deeds  must 
be  registered.^ 

Documents  which  require  registration  under  the  com- 
pulsory provisions  of  the  Registration  Acts  are  (except 
for  collateral  purposes)  inadmissible  in  evidence  when  not 
registered.^  Documents  which  do  not  require  registration 
under  those  provisions  are  admissible  in  evidence,  for  all 
purposes,  even  though  not  registered.^  Section  17  of  the 
Registration  Act  (III  of  1877)  should  not  be  construed  as 
requiring   a  document  to  be  registered  which  would  not 

'  Field,  Ev.,  451,  452.  s  Act  III  of  1877,  s.  49 ;  v.  ante  ; 

"  Act  IV  of  1882,  s.  54,  §§  2,  3.  and  as   to  documents  which  have 

^  lb.,  s.  59.  been  held  to  require  registration, 

*  lb.,  s.  107.  see  cases  collected  in   Field,  Ev,, 

*  lb.,  s.  123.  447,448;  GurunathShrinivas Desai 

*  lb.,  s.  118.  V.  Chenbasapim,  I.  L.  R.,  18  Bom., 
■>  Field,  Ev.,  446,  447.  745  (1893). 

*  See  cases  collected  in  Field,  Ev.,  448,  449. 
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have  required  reoistration  when  it  was  executed.  So  an 
instrument  which  did  not  require  registration  mider  Act 
XX  of  1866  is  not  inadmissible  in  evidence  by  reason  of 
Act  III  of  1877.^  As  an  unregistered  document  which 
requires  registration  is  inadmissible  as  evidence  of  any 
transaction  affecting  immoveable  property  or  conferring  a 
power  to  adopt,^  oral  or  other  secondary  evidence  of  the 
.transaction  embodied  in  the  document  will  be  excluded  by 
sections  91  and  65  of  the  Indian  Evidence  Act.  The 
result  is  that  transactions  committed  to  writing  if  not  reg- 
istered, when  registration  is  necessary,  are  incapahle  of 
proof  and  wholly  inoperative,  as  indeed  was  held  to  be  the 
i'esult  of  the  Registration  Act  even  before  the  Evidence 
Act  came  into  operation.^  "  Where  a  party  comes  into 
C^ourt  resting  his  claim  on  a  written  title  which  the 
law  requires  to  be  registered,  he  cannot  when  he  has 
failed  to  register,  and  is,  in  consequence,  unable  to 
use  his  title-deed,  turn  round  and  say  I  can  j)rove  my 
title  by  secondary  evidence.  It  would  be  useless  to 
have  a  compulsory  Registration  Act,  if  such  a  course  were 
open    to    suitors.'*  *     Where   the  instrument  inadmissible 


*^  DesnlMotilalManrjnlji  \\  Dfsai  v.  Shumsheir  AH,  11  W.  R.,  16 
Parashotmn  NaiuUul,  I.  L.  R.,  18  (1869) ;  Dinanath  Mookerjeex.  Deb- 
Bom.,  92  (1893);  Ram  Coumar  ?(a//i -l/'»///'A-,  5  B.  L.  R.,  App.,  1 
Singh  V.  Ki.shari,  I.  L.  R.,  9  Cal.,  (1870)  ;  13  W.  R..  307  ;  Shekh  Ibra- 
^8  (1882) ;  but  see  also  Larhman  Das  him  v.  Parmta,  8  Bom.  H.  C,  A. 
V,  Diprhand,  I.  L.  R.,  2  All.,  851  C.  J.,  163  (1871);  Crou-diev.  Knllar 
{ISSO)  ■,JelhabaiDaijaljiv.Girdhar,  Chovdhry,  21  W.  R.,  .307  (1874); 
I.  L.  R.,  20  Bom.,  158(1894)  ;  r/an-  Shaikh  Mahomed  Ohid  v.  Kalee 
gar  urn  Ohose  Sirdar  v.  Kalipodo  Pe;-s/t«rY.S7«y/(,  29  W.  R.,320(1875); 
CAo*^,  I.  L.  R.,  11  Cal.,  661  (1885).  Ram   Chimder   Hatdar  v.   Gobind 

»  Act  III  of  1877,  s.  49.  Chnnder  Sen,  1  C.  L.  R.,  542(1878); 

8  Field,   Ev.,   449,    450;    Sheikh  DifethiVaradaA>jyangar\.  Krish- 

Rahmatulla    v.    Sheikh  SariutuUa  nasami  Ayya)igar,I.'L.'R.,GMad., 

Kagchi,  1  B.  L.  R.,  F.  B.,  58 (1868) ;  117  (1882). 

Monmohinee  Dosseex.  BishenMoyee  ^  Monmohinee  Dossee  v.   Bishen 

JDossee,  7  W.   R.,  112  (1867) ;  So7nii  Moyee  Dossee,  7  W.  R.,  112  (1867), 

Qurukkal  v.  Rangammal,  7  Mad.  cited  and  approved  in  Sheikh  Eah 

C.  R.,  13  (1871),  [admissions by  matuUa  v.  Sheikh  Sariutulla  Kag- 

.defendant] ;    Mussamtit  Kahoolan  chi,  1  B.  L.  R.,  F.  B.,  58,  79  (1868). 
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lor  want  of  registration  was  a  receipt,  oral  evidence  ot 
the  payment  of  the  money  was  admitted  on  the  principle 
embodied  in  illustration  (e)  to  section  91  of  the  Indian 
Evidence  Act.'  Secondary  evidence  may  be  admissible  in 
the  case  of  a  document  which  is  unregistered  through  no 
fault  of  the  plaintiff.^  In  the  undermentioned  case  the 
defendant's  title-deed  was  inadmissible  in  evidence  as  it  was 
not  registered  ;  but  it  was  Jield  that  though  the  defendant 
could  not  prove  a  title  by  purchase,  it  was  open  to  him 
to  establish  his  title  without  the  aid  of  the  deed  of  sale  ; 
that  his  possession  of  the  premises  in  question  for  more 
than  twelve  years  prior  to  the  institution  of  the  suit  was 
adverse  to  the  predecessors  of  the  plain titf  whose  claim, 
as  assignee  of  their  interests,  was  consequently  barred.^ 
Where  the  defendants  purchased  land  from  the  plaintiff, 
and  gave  bonds  for  the  purchase-money  and  these  bonds 
were  not  registered  and  were,  therefore,  not  admissible  in 
evidence  ;  it  was  held,  that  the  plaintiff,  as  vendor,  was 
under  no  necessit}^  to  rely  on  the  bonds  in  order  to  estab- 
lish a  charge  on  the  propert}'  sold  in  respect  of  the  unpaid 
purchase-money.*  When  the  fact  is  admitted,  to  jM-ove 
which  it  woiild  be  necessary  to  use  in  evidence  a  document 
which  has  not  been  registered,  although  registration  there- 
of is  by  law  compulsory,  the  non-registration  cannot  affect 
the  decision  of  the  case.  The  question  of  registration  be- 
comes material  only  when  it  is  sought  to  use  the  document 
in  evidence.^  So  where  the  existence  of  the  agreement 
was  not   disputed  and  its  production  was  not  necessary, 

,    *  Soorjoo  Coomar  Bhuttacharjee  Mahomed  Naina  Mouthen,  o  M&iX. 

\\  Bhugwan   Chunder  Roy,  24  W.  H.  C.  R.,  123   (\%m)  ;  Nayappa  y. 

R.,  328  (1875) ;  Dalip  Siugh  v,  Dur-  Deru,  I.  L.  R.,  14  Mad.,  55  (1890). 

•ga  Prasad,  I.   L.    R.,   1  All., '442  '  Sambhnhhai  Karsatidasv.  Shh'- 

(1877);     Waman    Ramchandra    v.  laldas  Sadashirdas  Desai,  1,  Li,  Ji., 

Dhondiba   Krhhnaji,   I.  L.   R.,  4  4  Bom.,  89  (1879). 

Bom.,   126    (1879);    Venkayyar  v.  *  Vh-rhand  Lalchandv.  Kumaji, 

Venkatasuhhayyar,   I.     L.     R.,    3  I.  L.  R.,  18  Bom.,  48  (1892). 

Mad.,  53  (1881).  »  Siind  Reza  All  v.  Bhikun  Khan, 

*  Nynakka  Routhen  v.    Vavana  7  W.  R.,  3at  (1867). 
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it  was  held  that  tlie  i)laintiff  was  entitled  to  whatever 
relief  the  eti'ect  of  the  plaint  and  written  statement  taken 
together  would  entitle  him  on  the  admission  of  the  defend- 
ant.^  It  has,  however,  been  said  to  be  doubtful  whether, 
if  the  document  itself  is  tendered  in  evidence,  any  admis- 
sion of  its  execution  could  make  up  for  the  w^ant  of 
registration  ;  that  there  is  a  difference  between  admitting 
the  fact,  to  prove  which  the  document  is  sought  to  be 
used,  and  admitting  the  document  itself  when  offered  as 
evidence  and  rejected  for  want  of  registration.  Where, 
in  consequence  of  the  admission,  it  becomes  unnecessary 
to  use  the  document  at  all,  the  fact  of  non-registration  may 
be  immaterial ;  but  the  case  is  different  when  the  existence 
of  the  document  is  disclosed  and  the  document  itself 
produced.^  The  provisions  of  the  Registration  Act,  how- 
ever, will  not  be  permitted  to  be  used  to  subserve  fraud.^ 

The  effect  of  the  Specific  Relief  Act  therefore  is  to 
render  registration  a  sine  qua  non  to  the  validity  of  certain 
documents,  and  the  object  of  section  4,  clause  (c)  of  the 
Specific  Relief  Act,  would  appear  to  be  to  prevent  any 
specific  relief  being  given  either  by  specific  performance^ 
Injunction,  or  otherwise,  the  effect  of  which  would  be  to 
weaken  or  nullify  the  provisions  of  the  former  Act  as  also  to 
enjoin  that  a  specific  rule  of  the  statute  law  prescribing 
formalities  in  respect  of  the  execution  of  documents  shall 
not,  as  was  done  by  the  Court  of  Chancery  in  the  case  of 
the  Statute  of  Frauds,  be  evaded  under  the  cover  of  some 
apposing  equity  which  was  claimed  however  to  be  either 
subservient  to  the  true  objects  of  the  statute,  or  collateral  to 
it  and  independent  of  it.     These  exceptions  to  the  statute 

*  Chedmnbaram   Chetty  v.  Karu-  ■  See   cases  cited,    ib.,  459  ;  and 

nalyavalangapuhj   Taver,    3  Mad.  see  generally  as  to  the  Registration 

H.  0.  II.,  342  (1867)  ;  Hudlestou  v.  Act  and  cases  thereunder  ;  Field, 

Briscoe,  11  Ves.,  583-596  ;  and  see  Ev.,  443—459 ;  Rivaz,  Indian  Regis- 

Shekh  Ibrahim  v.  Parvata,  8  Bom.  tration  Act,   4th  Ed.  (1894).     See 

H.  C.  R.,  A.  C.  J.,  163  (1871).  Ameer  Ali  and  Woodroffe's  Indian 

«  Field,  Ev.,  453,  454.  Evidence  Act  (1898),  pp.  414—417. 
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Lave  been  held  to  lead  to  embarrassments  in  the  actual 
administration  of  equity  in  England  ;  and  although  in 
some  cases  no  great  mischief  can  occur  from  enforcing 
them,  yet,  in  others,  difficulties  may  be  stated  in  their 
practical  application  which  have  the  effect  of  questioning 
their  original  propriety.^  But  though  the  Courts  in  Eng- 
land have  granted  equitable  relief  in  cases  falling  within 
the  purview  of  the  statute  and  the  Courts  of  this  country 
are  prohibited  from  affecting  by  their  orders  the  operation 
of  the  Kegistration  Act,  it  is  of  course  none  the  less 
necessary  to  clearly  ascertain  whether  or  not  the  relief 
which  it  is  proposed  to  give  will  in  fact  affect  such  oper- 
ation. Therefore  though  a  document  which  purports  to 
create  an  interest  in  land  requires  registration,^  and  if 
it  be  not  registered  will  not  be  available  as  affecting  the 
property  comprised  therein  ^  yet  such  a  document  though 
inadmissible  in  evidence  as  creatiiKj  an  interest  in  land 
may  be  used  for  the  purpose  of  obtaining  a  specific 
performance  of  the  agreement  evidenced  by  it.*  In  such 
a  case  the  operation  of  the  Registration  Act  is  not  affect- 
ed because  it  has  been  held  that  that  Act  does  not  itself 
operate  to  exclude  unregistered  documents  except  when 
tendered  as  effecting  that  which  the  Act  says  they  shall 
not  effect,  viz.,  a  conveyance  as  distinct  from  a  contract 
to  convey.  They  will  not  operate  to  transfer  ownership 
and  cannot  be  received  in  evidence  to  show  that  the  owner- 
ship has  passed  from  one  person  to  another,  and  in  so  far 

>  CoUett  op.  cit.,  68;  Nelson  14  Mad.,  55  (1890) ;  C/Htm7rt«  Pan- 
op.  cit.,  79,114,  115;  Story's  Eq.  nakil  v.  Bomavji  Mancherji  Modi, 
Jur.,  §5  752—769.  I.  L.  R.,  7  Bom.,  310  (1883)  ;  Shri- 

'  Act  III  of  1877  s  17  cl   (b)  dhar  BaJlal  Kelkar  v.    Chintaman 

Sadashiv  Mehendale,  I.   L.  R.,  18- 

^  ^^•'  ^-  ^^-  Bom., 396(1893).  See  Purmanandas 

*  The.  Bengal  Banking  Corpora-  Jeioandasv.  Dharsey  Virji,  I.Li.^., 

tion  V.  S.  A.  Mackertich,  I.  L.  R.,  10    Bom.,    101     (1885)  ;    Horma.yi 

10  Cal.,  315  (1883) ;  Addakkalam  v.  Manekji    Dadachanji    v.     Keshav 

Theethan,  I.   L.   R.,  12  Mad.,  5()5  Purshotam,  I.  L.  R.,  18  Bom.,  13- 

(1888)  ;  Nagappa  v.  Devu,  I.  L.  R.,  (1893). 
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as  tbey  are  used  for  tbis  purpose  specific  relief  will  in 
respect  of  tbeiii  be  refused. 

Varieties  of  §  57.  Covenants  are  eitber  of  an  affirmative  or  negative 

nature.  Negative  covenants  may  be  eitber  express  or 
implied.  A  contract  or  conveyance  may  comprise  cove- 
nants of  botb  kinds,  tbat  is  an  affirmative  covenant  and 
a  negative  covenant  wbetber  express  or  implied.  Tbe 
ordinary  remedy  by  way  of  damages  is  available  for  tbe 
breacb  of  covenants  wbetber  affirmative  or  negative  in 
form.  Tbe  remedy  by  way  of  specific  relief  bowever 
diifers,  for  affirmative  covenants  are  enforced  by  specific 
performance  and  negative  covenants  by  Injunction. 

v(i)  Affirmative.  Wbcn  a  person  covenants  tbat  sometbing  bas  been  done 
or  sball  be  done  bereafter  tbe  covenant  is  said  to  be 
affirmative.  In  cases  wbere  tbe  covenant  is  affirmative 
specific  relief  is  given  Ijy  way  of  specific  performance/  tbat 
is  by  ordering  a  party  to  do  tbe  very  act  wbicb  be  is  under 
an  obligation  to  do.^  Tbe  question  wbetber  an  affirmative 
covenant  is  or  is  not  tbe  subject  of  specific  performance  is 
determined  by  tbe  rules  contained  in  Cbapter  II  of  tbe 
Specific  lielief  Act.  If  under  tbose  rules  a  Court  would 
not  specifically  enforce  a  contract,  it  cannot  grant  an ' 
Injunction  to  prevent  tbe  breacb  of  sucb  contract.^ 

,(ii)  Negative.  Wbere  a  man  covenants  tbat  a  tbing  bas  not  been  done 
or  sball  not  be  done  bereafter,  tbe  covenant  is  a  negative 
one.  In  cases  wbere  tbe  covenant  is  negative,  specific 
relief  is  given  by  way  of  Injunction.*  A  negative  agree- 
ment not  to  do  a  certain  act  may  be  eitber  express,^  or 
it  may  be  implied.^  So  if  A  contracts  witb  JJ  to  sing 
for  twelve  moutbs  at  J3's  theatre  and  not  to  sing  in   public 


'  Kerr,  Inj.,  439.  »  Act  I  of  1877,  a.  57,   illustns. 

a  Act  I  of  1877,  s.  5  (/>).  (^0  and  (r). 

«  Ih.,  s.  56  (/).  «  lb.,    illustns.    (  b  )     and    {  d  ) ; 

*  Kerr,  Inj.,  439  ;  see  ib.,  439—  Madras  Railiray  Cc.  v.  Hust,  I.  L. 

454,  for  inf^tances  illusti-atino-  the  R.,   14  Mad.,  18  (1890) ;   CaUianji 

issue  of  Injunctions  in  the  case  of  Harjii-anw  Narisi  Trkum,\,lj.'R.y 

negative  covenants.  18  Bom.,   702,711(1894). 
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elsewhere,'  the  covenant  hy  A  not  to  serve  others  than  B 
during  that  time  is  an  express  negative  covenant  ;  but  if 
B  contracts  with  A  that  he  will  serve  him  faithfully  for 
twelve  months  as  a  clerk,^  the  negative  covenant  not  to 
serve  others  than  A  during  that  time  is  implied  onl}'  ; 
an  exclusive  service  being  raised  by  implication  from  the 
affirmative  covenant  to  serve  B  during  the  period  men- 
tioned. 

In  restraining  by  Injunction  the  breach  of  a  negative 
covenant,  the  interference  of  the  (Jourt  is  in  eflFect  an 
order  for  specific  performance.  "  An  agreenient  may  be 
as  effectualh'  performed  in  this  way  as  by  an  order  for  the 
performance  of  the  thing  to  be  done."^  In  granting  In- 
junctions to  restrain  the  breach  of  negative  covenants  the 
Court  will  be  guided  by  the  rules  and  provisions  contain- 
ed in  Cha[)ter  11  of  the  Specific  llelief  Act  relating  to; 
specific  performance.*  The  cases  in  which  an  Injunction 
may  be  granted  against  breach  of  contract  are  substantially 
the  same  as  those  in  which  an  Injunction  may  be  granted 
aoainst  the  commission  of  a  tort.  The  case  must  be  one 
of  trust  or  a  case  where  damages  are  not  a  possible  or 
adequate  remedy.^  In  the  case,  however,  of  Injunctions 
against  the  breach  of  obligations  arising  out  of  contract 
the  Court  will,  unless  and  until  the  contrary  is  proved,  pre- 
sume that  the  breach  of  a  contract  to  transfer  inimoveabl& 
property  cannot  be  adequately  relieved  by  damages  and 
that  the  breach  of  a  contract  to  transfer  moveable  property 
can  be  thus  relieved.^ 

»  Act  I  of  1877,  s.  57,  illus.   {c),  the  parties:    Doherty  v.   AUman, 

and  see  ib.,  illus.  (a).  3  App.  Ca.,  720. 

2  lb.,  illus.  (a),  and  see  ib.,  illus.  *  Act  I  of  1877,  s.  5i. 

(6).  *  Compare  ib.,  s.   54,    els.  (a)  — 

»  Lumley  v.  Wagner,  1  D.  M.  &  [d),  and  s.  12,  els.  {a)—(d).    Clause 

G.,  615,  i)er  Lord  St.   Leonai-ds.  (f)  of  s.  54  relating  to  Injunctions 

The      Injunction     does      nothing  against  multiplicity  of  proceedings 

more  than  give  the  sanction  of  the  is  peculiar  to  Injunctions  against 

process  of  the  Court  to  that  which  Tort. 

already  is    the  contract    between  '  lb.,  s.  12,  E-xplamttiorit 
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The  books  contain  numerous  examples  of  Injunctions 
against  the  l)reacli  of  express  negative  covenants.^  If 
parties  for  valuable  consideration,  with  their  eyes  open, 
contract  that  a  particular  thing  shall  not  l^e  done  the  Court 
will  say  by  Injunction  that  the  thing  shall  not  be  done. 
The  Court  in  fact  specifically  performs  that  negative 
bargain  which  the  i)arties  have  made  between  them- 
selves.^ 

The  English  Courts  have  jurisdiction  on  a  proper 
case  being  made  out  to  restrain  parties  from  violating  an 
agreement  not  to  apply  to  Parliament.^  But  in  India  an 
Injunction  cannot  he  granted  to  restrain  persons  from 
applying   to   any  legislative  body.'*' 

A  class  of  covenants  which  the  English  Courts  are  con- 
stantly enforcing  by  Injunction  ai'e  covenants  in  partial 
restraint  of  trade  where  the  limitation  is  reasonable  ;  coven- 
ants in  total  restraint  of  trade  being  absolutely  void  on 
grounds  of  public  policy.^  The  subject,  however,  is  of  less 
importance  in  India  where  trade  is  in  its  infancy  and  the 
Legislature  has  wished  to  make  the  smallest  number  of  ex- 
ceptions to  the  rule  against  contracts  whereby  trade  may  be 
restrained.^  Under  the  Indian  Contract  Act'  every  agree- 
ment by  which  anyone  is  restrained  from  exercising  a  lawful 
profession,  trade,  or  business  of  any  kind  is  to  that  extent 
void  ;  saving  of  agreements  not  to  carry  on  a  business  of 
which  the  goodwill  is  sold  and  such  agreements  between 
partners  prior  to  dissolution  or  during  the  continuance  of 
the  partnership.  Save  therefore  in  the  case  of  the  except- 
ed agreements'  no  Injunction  can  issue.     It   is  clear  that 


'  See  Kerr,  Inj.,  439—454,  444—454,  and  in  Matthews  on  Re- 

^  Doheri!/    v.    Allman,    li  App.       >^traint  of  Trade  (1893). 

Cas    7'^  *  Oakes  v.   Jackson,   I.   L.  R.,  1 

'   ''    '  '  Mad.,  134,  145  (1876),  per  Kinders- 


»  Kerr,    Inj.,     4G0-4G2,     el    ibi 
rasas. 


ley,  J. 
'  Act  IX  of  1872,  s.  27. 
"  Act  I  of  1877,  s.  56,  cl.  (r).  a  gge    Act     I    of    1877,    s.    57, 

*  See  cases  cited   in  Kerr,  Inj.,       Illnstn.s.  (o),  (h),  (e). 
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the  restriction  aimed  at  by  the  Act  is  not  an  absolute  one 
only  and  that  an  agreement  may  still  be  void  though  it 
only  affects  to  create  a  partial  restriction.^  The  Indian 
Oontract  Act  does  away  with  the  distinction  between  total 
and  partial  restraint  ot"  trade  and  makes  all  contracts 
falling  within  the  terms  of  the  section,^  void  unless  they 
also  fall  within  the  terms  of  the  exceptions  to  that  section 
which  was  intended  to  prevent  a  partial  as  well  as  a  total 
restraint  of  trade. ^  A  stipulation  however  in  a  contract 
prohibiting  any  sales  of  goods  to  others  during  a  particular 
period,  of  a  similar  description  to  those  bought  under  the 
contract  is  not  a  stipulation  in  restraint  of  trade.*  Where 
a  person  having  a  license  for  the  manufacture  of  salt 
entered  into  a  contract  with  a  firm  of  merchants  whereby 
it  was  provided  that  he  should  not  manufacture  salt  in 
excess  of  the  quantity  which  the  firm,  at  the  commence- 
ment of  each  manufacturing  season,  should  require  him 
to  manufacture  ;  and  that  all  salt  manufactured  by  him 
should  be  sold  to  the  firm  for  a  fixed  price,  and  the  agree- 
ment was  to  be  in  force  for  a  period  of  five  years  ;  it  was 
held  in  a  suit  by  the  merchants  for  an  Injunction  restraining 


•  Madhub  Chwider  Poramanivk  employer  is   not  it  seems  within 

V.  Rajcoomar  Boss,  14  B.  L.  R.,  the    terms    of    the    section:     The 

76,   85,   86  (1874)  ;  Nm-  All  Dnbash  Brahmcqmtra    Tea     Co.,    Ld.     v. 

V.    Abdul  All,  I.   L.  R.,  19  Cal.,  Scarth,  I.   L.  R.,  11  Cal.,  545,  550 

765  (1892) ;  The  Brahmaputra  Tea  (1885) ;  Gallianji  Harjlcan  v.  Narsi. 

Co.,  Ld.  V.  dearth,   I.    L.   R.,  11  Trkum,   I.   L.   R.,   18  Bom.,  708 

Cal.,  545  (1885).  (1894).    As  to  contracts  restraining 

2  Sales  of   secret  processes  are  the  liberty  of  sale  of  goods,  v.  /jos^. 

not    within   the  principle  or  the  ^  Nur  All  Dubashv.  Abdul  AH, 

mischief  of   restraint  of  trade  at  I.  L.  R.,  19  Cal.,  765  (1892) ;  Mae- 

all ;  Leather  Cloth  Co.  v.  Lorsont,  Aenzie  v.  Striramiah,   I.  L.  R.,  13 

9Eq.,345;  Mathewso^>.  c«.  26,  27,  Mad.,    472    (1890);    The   Brahma- 

91,    92,    121,    129,    130,    209,   229;  putra  Tea  Co.,  Ld.  y.  Smrth,!.  Ij. 

Maxim  Nordenfelt  Guns  ami  Am-  R.,  11  Cal.,  515  (1885). 

munition  Company  v.  Nordenfelt,  "  Carlisles   Nephev^s    <L-    Co.     v. 

1893,  1  Gh.,  6.30.    An  agreement  of  Ricknauth  Bucltearmull,  I.  L.  R., 

service  by  which  a  person  binds  8  Cal.,   809  (1882)  ;  see  Sadagopa 

himself  during    the    term    of  his  Ramanjiah  v.  Mackenzie,  I.  L.  R., 

agreement  not  to  compete  with  his  15  Mad.,  79  (1891). 
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the  licensee  from  selling  bis  salt  to  others  and  for 
damages  ;  that  -whether  or  not  the  first  of  these  clauses 
was  invalid  under  section  27  of  the  Contract  Act,  it  was 
separable  from  the  second  clause  which  was  not  bad  as 
heing  in  restraint  of  trade.^  A  contract  under  which 
goods  are  purchased  at  a  certain  rate  for  a  certain  market, 
containing  a  stipulation  that  if  the  goods  go  to  another 
place  a  higher  rate  should  be  paid  for  them,  is  not  one  in 
restraint  of  trade. ^ 

Every  agreement  in  restraint  of  the  marriage  of  any 
person  other  than  a  minor  being  void  ;°  as  also,  saving- 
certain  exceptions,  every  agreement  in  restraint  of  legal 
proceedings,*  it  follows  that  no  Injunction  can  be  granted 
in  respect  of  the  breach  of  such  agreements. 

Though  affirmative  covenants  are  enforceable  by  specific 

performance  yet  contracts  and  covenants,  though  affirmative 

in  form,  may  often  involve  a  negati\e  in  substance.     When 

the  importation   of  a  negative  quality  into  an  affirmative 

agreement  is  not  against  the  meaning  of  the  agreement, 

the  Court  will  import  the  negative  quality  and  restrain  the 

doins  of  acts  which  are  inconsistent  with  the  agreement.^ 

But  if  an  agreement  affirmatiAC  in  form   is  of  such   a 

nature    that   it   cannot  be    specifically   enforced,  and  the 

application  for  an   Injunction   is  in  effect  and  spirit  an 

application  for  a  decree  for  specific  performance,  the  Court 

will  not  import  a  negative  quality  into  the  agreement,  but 

will  leave  the  plaintiff  to  his  remedy  by  damages.^ 

(iii) Affirmative      An  agreement  may  contain  both  aflfirmative  and  nega- 

negative,^^       tive  Covenants,  the  latter  of  which  may  be  either  express 

'  Sadcujopa  Ramanjiah  v.  Mac-  contracts  to  refer  to  ai'bitration. 

Tcenzie,  I.  L.  R.,  15  Mad,,  79(1891);  »  Kerr,    Inj.,    462—466,    et     ibi 

S.  C.  in  Lower  Court,  I.  L.  R.,   13  cams  [see  Nussericanji   Merwavji 

Mad.,  472(1890).  Panday   v.   Gordon,   I.   L.    R.,    6 

2  Prem  Sook  v.  Dhurum   Chanel,  Bora.,    266,    280    (1881) ;   CuUiauji 

I.  L.  R.,  17  Cal.,  320  (1890).  Harjivan  v.  Narsi  Tricum,  I.  L.  R., 

8  Act  IX  of  1872,  s.  26.  18  Bom.,  712,  713  (1894)]. 

*  lb.,  s.  28,  which  saves  certain  •  lb.,  466—468,  et  ibi  casas. 
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or  implied.  Where  the  affirmative  covenant  is  capable  of 
specific  performance  it  may  be  so  enforced  and  the  nega- 
tive covenant  may  be  enforced  by  an  Injunction.  AVhere 
however  the  affirmative  covenant  is  not  capable  of  specific 
performance,  it  was  formerly  a  matter  for  doubt  whether 
the  Court  would  enforce  by  Injunction  the  negative  part 
of  an  agreement  containing  both  affirmative  and  negative 
stipulations,  unless  the  affirmative  part  of  the  agreement 
was  of  such  a  nature  that  it  would  be  specifically  enforced 
b}'  decree.^ 

The  general  rule  is  that  -where  specific  performance  will 
not  be  granted  an  Injunction  will  not  be  issued  ;  and  that 
specific  performance  in  part  is  impossible,  for,  as  a  general! 
rule,  equity  will  not  enforce  part  of  a  contract  unless  the 
whole  can  be  performed.^  It  would  follow  strictly  there- 
fore that  the  Court  should  refuse  to  interfere  by  Injunction 
to  restrain  the  breach  or  non-performance  of  part  of  aH 
executory  contract  where  the  rest  of  the  •  contract  is  in- 
capable of,  or  is  not  a  proper  subject  for,  specific  per- 
formance, since  the  grant  of  an  Injunction  in  such  a  cas« 
would  be  tantamount  to  a  merely  partial  enforcement  of  the 
contract.^  And  so  it  was  formerly  held  that  where  the 
positive  part  of  an  executory  contract  could  not  be  per- 
formed by  the  Court,  it  would  not  enforce  the  negative 
part  by  an  Injunction.'''  But  now  specific  performance 
in  part  will  be  decreed,  if  the  contract  be  one  wdiich  is 
divisible.  When  a  part  of  a  contract  which,  taken  by  itself, 
can  and  ought  to  be  specifically  performed,  stands  on  a 
separate  and  independent  footing  from  another  part  of  the 
same  contract  which  cannot  or  ought  not  to  be  specifically 
performed,  the  Court  may  direct  specific  performance  of 
the  former  part,^  for  owing  to  the  divisibility  of  the  whole 

»  See  Kerr,  Inj.,  470.  "  lb.,  §  852. 

a  Fry,  S.  P.,  §  821 ;  see  Act  I  of  s  Act  I  of  1877,  s.  16  ;  Fry,  S.  P., 

1877,  s.  17.  §  g21. 

«  Fry,  S.  P.,  §§1150,  1151. 

W, IK  16 
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contract,  the  parts  in  question  are  really  independent  con- 
tracts.    By  analooy  therefore  to  this  rule  of  specific  per- 
formance and  notwithstanding  the  rule  of  Injunction  which 
prohibits    relief   in    the    case    of  a  breach  of  contract,  the 
performance  of  which  would  not  be  specifically  enforced,^ 
when  a  contract  comprises  an  affirmative  agreement  to  do 
a  certain  act  coupled  with   a  negative  agreement  express 
or  implied  not  to  do  a  certain  act,  the  circumstance  that 
the  Court  is  unable  to  compel  specific  performance  of  the 
affirmative  agreement  does  not  preclude  it  from  granting 
;an  Injunction  to  perform  the  negative  agreement:  provided 
that  the  applicant  has   not  failed   to  perform  the  contract 
so  far  as  it  is  binding  upon  him.^     In  the  leading  case  of 
Lumley  v.  Wagnet'^  there  was   an  express  negative  cove- 
nant coupled  with  the  affirmative  covenant.     There   the 
defendant  agreed  with  the  plaintiff  that  she  would  sing  at 
the  latter's  theatre  during  a  certain  period  of  time  and  would 
not  sing  elsewhere  without  the  plaintiff's  written  authority; 
and  the  Court  interfered  to  prevent  the  violation  of  the 
•negative    stipulation  although   it   could   not    enforce  the 
specific  performance  of  the  entire  contract.     But  the  prin- 
ciple of  this  case  has  not  been  confined  to  cases  of  express 
negative  stipulations,  but  has  been  applied  to  cases  where 
the  negative  agreement  is  only  implied*  which  cases  are  also 
included  within  the  terms  of  section  57  of  the  Specific 
Relief  Act.^     The  doctrine  has  been  criticised  in  England, 
■and  it  has  been  stated  to  be  doidjtful  whether  the  presence 
of  a  negative  stipulation  can  be  relied  on,  if  the  contract  is 

*  Act  I  of  1877,  s.  56,  cl.  (/).  doubtful  authority  ;  see  Whiiwood 
'  Act  I  of  1877,  s.  57  ;  Lumley  v.       Chemical  Co.  v.  Hardmau,  1891,  2 

Tr«r/««r,  1  DeG.  M.  &  G.,  604.  Ch.,   416;     De  Mattos  v.    Gibson, 

«  1  DeG.  M.  &  G.,  604  (1852) ;  4  DeG.  &  J.,  276 ;  Sevin  v.  Des- 

Illus.  {<')  to  s.  57  of    the   Specific  landes,  30  L.  J.  Ch.,  457. 

Relief  Act  is  taken  from  this  case.  *  See  s.  57,  IIlus.  (f/) ;  Callianji 

*  Fry  on  Specific  Performance,  Harjiranv.  Na7;si  Triri(m,I.h.R., 
§  854  ;  Webster  y.  Dillon,  3  Jur.,  N.  18  Bora.,  708,  709  (1894) ;  S.  C.  in 
B.,  482;  Montague  v.  Florkton,  appeal,  I.  L.  R.,  19  Bom.,  764 
L.  R.,  16  Eq.,  189  [two  cases  of  (1895). 
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not  sucli  in  its  nature  as  to  be  the  proper  subject  of  eciuii- 
:able  jurisdiction.^  That,  however,  the  Courts  in  India  have 
jurisdiction  in  the  case  of  express  negntive  stipulations,  is 
clear  from  the  terms  of  the  section.  Again  it  has  been 
observed^  that  it  is  not  easy  to  see  the  limits  to  which  the 
doctrine  of  an  implied  negative  might  be  carried.  Every 
agreement  to  do  a  particular  thing  in  one  sense  involves 
a  negative.  It  involves  the  negative  of  doing  that  which 
IS  inconsistent  with  the  thing  you  are  to  do.  But  it  does 
not  at  all  follow  that  because  a  person  has  agreed  to  do 
a  particular  thing,  he  is  therefore  to  be  restrained  from 
doing  everything  else  which  is  inconsistent  with  it.^  If 
there  is  a  distinct  negative  contract  in  the  agreement  the 
Court  may  fasten  upon  that  and  separating  that  from  the 
rest  of  the  agreement  may  enforce  specific  performance  of 
that  contract.  But  when  a  plaintitf  comes  into  Court  upon 
:an  agreement  which  does  not  contain  any  such  direct 
negative  clause,  and  when  one  must  infer  the  negative 
from  the  necessity  of  the  case  the  instances  in  which  the 
■CJourt  has  found  it  possible  to  act  are  very  few  and  special.* 
The  principle,  no  doubt,  does  not  depend  upon  whether 
there  is  an  actual  negative  clause  ;  but,  for  the  grant  of  an 
Injunction,  the  Court  must  be  able  to  say  that  the  parties 
were  contracting  in  the  sense  that  one  should  not  do  this 
or  the  other — some  specific  thing  upon  which  one  can  put 
one's   finger.^     In  such   cases  as  these  there  is  no  very 

•  Fry  op  cit.,  §  860,  citing  obser-  (1894),  citing  Peto  v.  Brighton  and 
rations  of  Lord  Selborne  in  Wol-  Uchjidd,  die.  Railway  Co.,  1  H. 
cerhampton  and    Walsall  Eailirat/       &  M.,  486. 

Co.  V.  London  and  North-Westent  •  WJiUwood     Chemical     Co.     v. 

Railwaii  Co.,  L.  R.,  16  Eq.,  440.  Hardman,  supra,  per  Lindley,  L. 

^  Fry  op  cit.,  %Ho7.  J.  [See    "Star'"    Newspaper  Co., 

8  Whitwood     Chemical     Co.     v.  Ld.  v.  O'Connor,  W.  N.  (1893),  114, 

Hardman, 'Li.'R.,\%^\,  2  Ch.,426,  where  Kekewich,  J,,  referring  to 

427,  per  Lindley,  L.  J.,  cited  in  tliis   passage  and  stating  the  law 

Callianji  Harjivan  v.  Narsi  Tricum,  to  be  settled  by  the  former  case 

I.  L.  R.,  18  Bom.,  709  (1894).  said:    "Putting  that    aside    (the 

*  Callianji  Harjlcan  v.  Narsi  observation  of  Lindley,  C.  J.)  the 
Tricum,  I.  L.  R.,   18  Bom.,    713  judgment  of  the  Court  of  appeal 
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definite  line,  and  tlie  case  of  Lumley  v.  ^yagner  is  am 
anomaly  to  be  followed  in  cases  like  it,  but  an  anomaly 
wliich  it  would  be  very  dangerous  to  extend.^  The  present 
tendency  in  England  thus  seems  to  be  not  to  extend  the 
principle  of  Ltnnle//  v.  ]Va<f7ier  and  to  limit  the  doctrine- 
in  the  leading  case  (1)  to  contracts  of  such  a  nature  as  are- 
tbe  proper  subjects  of  equitable  jurisdiction,^  and  (2)  in 
regard  to  implied  neoative  terms,  to  refuse  to  raise  such 
terms  by  implication  except  in  the  cases  where  the  Courts 
have  already  done  so.^  Though  the  Courts  in  India  have- 
an  undoubted  jurisdiction  to  grant  an  Injunction  either  in 
the  case  of  express  or  implied*  negative  covenants  coupled' 
with  affirmative  covenants  incapable  of  specific  perform- 
ance, yet  it  is  apprehended  that  as  the  grant  of  an  Injunc- 
tion is  in  all  cases  a  matter  of  discretion,  the  Courts  in  this- 
country  will,  in  the  exercise  of  their  discretionary  juris- 
diction, be  guided  by  the  current  tendency  of  English 
judicial  opinion  upon  this  subject.^ 

The  general  principle  that  in  granting  an  Injunction 
the  Court  must  exercise  its  discretion  with  a  view  to  all 
the  circumstances  'of  the  case  particularly  holds  good  in 
the  special  case  where  specific  performance  is  indirectly 
sought  by  the  enforcement  of  an  implied  negative  covenant. 


must  go  to  this — that  in  order  to  Eaihixiy   Co.  v.  Rust,  I.  L.  E.,  14 

grant  an  Injunction  in  aid   of  a  Mad.,  18(1890). 

contract  of  service  yon  must  find  *  Nelson   op  cit.,  ,S01,  14o  ;  CuUi- 

an  express  negative  purpose."]  anji  Harjivan  v.   Narsi    Tricum, 

»  lb.,  cited  in  C'iimanji  Hat ji can  ^-  ^-  ^-^  1^  Bom.,  713,  714,  709^ 

V.  mtrs!  Tricum,  I.  L.  R.,  IS  Bom.,  '^^  (1897) ;  S.  C.  in  appeal,  I.  L.  R., 

709  710  (1894).  ^'^  Bom.,  764  (1S95) ;  as  to  the  dis- 
cretion to  be  exercised  wliere  a 


i.e.,  contracts  which  woukl  fall 


negative  quality  is  imported  ;  see 


within  s.  12  of  the  Specific  Relief       ^  ,     ^  .„  „    . 

L  Dohf.rty  v.   AUnian,  6  App.  Cas., 

709,  cited  in  Calliavji  Harjivan  v. 
»  Fry  oi^.  cit.,  §§  862,  S57-S61  ;       ^jarsi  Tricum,  supra,  at  pp.  712, 
^fel^on    Specific  Relief   Act,  301,       71;^ .  ^s  to  mutuality  being  unne- 
cessary, see  Nusserwaiiji  Merwonji 
♦  See  Act  I  of  1877,   s.   57,  Illus-       Pamhiy    v.    Gordon,   I.    L.   R,,   6 
trations  ifi)  and  [d],  and  Madras      Bom.,  266,  280,  281  (1881). 


INJUNCTIONS  IN  THE  CASE  OF  CONTEACT.     245 

Even  in  Lumletj  v.  Wagnei'^  \vhere  there  was  held 
■to  be  a  direct  negative  covenant,  the  phiintiif  was  only- 
held  to  be  entitled  to  the  benetit  of  this  principle  of  law, 
because  looking  at  the  merits  and  the  circumstances  of 
■the  case  he  was  right.^ 

Cases,  however,  have  occurred  and  will  occur  where  the 

•circumstances   of  the    case   require  the  importation  of  a 

.negative    quality.     Thus  the   contract  of  charter-party  is. 

from  the  peculiar  nature  of  the   subject  of  the  contract, 

•an  exception   to  the   general  rule  that  a  negative   quality 

will  not  be  imported  into  an  affirmative  agreement  unless. 

•the  agreement  is  of  such  a  nature  that  a  decree  for  specifici 

performance  can  be  made  :  and  the  owner  of  a  vessel  will 

be  restrained  from   doing    any    act  inconsistent  with  the.- 

^harter-partj'.^     But  though  where  a  charter-party  has  been 

actually  completed,  the  Court  will,  by  Injunction,  prevent  an' 

employment  of  the  ship  inconsistent  with  its  terms,  where 

there    is    only    an    agreement  for  a  charter-party,  no  such 

Injunction  will  be  granted.*     In  the  case  last  cited.  West,. 

•J.,  said  :  "As  to  the  merits,    '  Section  57  of.  the  Specific 

Relief  Act  speaks  of  the  Court  being  "  unable  '*  to  compel. 

•specific  performance.    The  particular  ground  of  inability  is 

immaterial,  and  may  be  anything  which  .constitutes  a  bar 

:to  specific  performance  under  the  provisions  of  Chapter  II. 

of  the    Specific  Relief  Act.     In  the  illustrations  to  the. 

section  the  bar  to  specific  performance  in  each  case  is  to  be . 

found    in    section    21,    clau.se  (/v)    of  Chapter  II,  but  if  an 

Injunction  may  be  given  in  the  case  of  a  contract,  specific 

performance  of  which  is  forbidden  under  section  2i,  clause 

(&),  it  is  plain  that  (unless  section   57  is  to  be  made  a- 

'  1  DeG.  M.  &  G.,  at  p.  633.  '*  Haji  Abdul.  Allarakhi  v.  Haji. 

^  C'aUianji    Harjican   v.    Narsi  Ahdul  Bacha,  1.  Ij. 'R. ,  6  Bom.,  o 

Tricum,  I.   L.  R.,  18  Boiu.,  702,  (1881);  in  this  case  the  application 

704  (1894).  -vvas   for   an    interim    injunction 

^  DeMattos  v.  Gibson,  4  D.  &  J.,  which  was  refused,  but  a  rule  niiii 

HIQ ;  iievin  v.  Deslandes,  30  L.  J.  was  granted.    It  does  not  appear'. 

Oh.,  457  ;  Kerr,  Inj.,  468,  473,  605.  %vhether  this  rule  was  ever  heard. 
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nullity)  it  can  ul.<o  be  given  in  tlie  case  of  a  contract,  speci- 
fic performance  of  whicb  is  forbidden  under  section  21, 
clause  (<yr),  or  under  the  combined  clauses,  or  under  any 
other  section  of  Chapter  II.'  ^  Though  section  57  includes 
the  words  '  notwithstanding  section  56,  clause  (/),'  (that 
is,  '  an  Injunction  cannot  be  granted  to  prevent  the  breach 
of  a  contract  the  performance  of  which  would  not  be 
specifically  enforced'),  still  the  discretion  of  the  Court, 
which  must  always  be  exercised  before  granting  an  In- 
junction (section  52),  must  be  the  discretion  set  forth  in 
section  22,  which  recites  cases  in  which  the  Court  may 
properly  exercise  a  discretion  not  to  decree  specific  per- 
formance. It  is  true  that  section  56,  clause  (/ ),  speaks  of 
contracts,  the  performance  of  which  looidd  not  be  specifi- 
cally enforced,  but  section  57  says  that  '  the  circumstances 
that  the  Court  is  unable  to  compel  specific  performance  of 
the  affirmative  agreement,  &c.'  This  apparently  relates 
to  section  21,  which  treats  of  contracts  which  ^cannot  be 
specifically  enforced.'  Section  57  can  hardly  mean  that 
though  the  Court  would  not  in  the  proper  exercise  of  its 
discretion  (as  explained  in  section  22)  decree  specific  per- 
formance of  a  contract,  though  it  would  be  lawful  to  do  so 
(as  explained  in  section  21),  yet  when  indirectly  decreeing 
specific  performance  by  granting  an  Injunction  under 
section  57,  and  exercising  its  discretion  as  provided  by 
section  52,  the  Court  must  not  be  guided  by  the  rules  laid 
down  in  section  22  as  to  the  exercise  of  its  discretion."^' 

The  section  it  seems  contemplates  two  distinct  agree- 
ments whether  one  of  such  agreements  be  express  or 
implied.  The  negative  part  of  an  agreement  will  not  be 
enforced,  unless  it  constitutes  a  distmct,  separate,  and  sub- 
stantive   part    of   the   contract.     If  the  negative  part  is 

*  Madras  Railway  Comjiany  v.  *  CaUianji   Harjioan    v.    Narsi 

Rust,  I.  L.R.,14  Mad.,  18,  22  (1890) ;  Trknm,  I.  L.  R.,  18  Bom.  at  p.  715,.. 

CaUianji Harjivanv. Narsi Tricum,  i)er  Candy,  J. 
I.  L.  R.,  18  Bom.,  702,  711  (1894). 
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merely  subsidiary  or  incidental  to  the  affirmative  part,  or 
if  the  affirmniive  and  negative  stipulations  are  merely 
correlative  to  and  not  capable  of  being  separated  from 
each  other  the  Court  will  not  enforce  the  negative  part  by 
Injunction,  unless  the  affirmative  part  is  of  such  a  nature 
that  it  can  be  specifically  enforced.^  The  negative  agree- 
ment may  be  express  or  implied.  The  Court  will,  where 
parts  of  the  agreement  are  distinct  and  separable  from  the 
rest,  import  a  negative  and  interfere  by  way  of  Injunc- 
tion.^ 

The  Court  will  neither  enforce  an  express  negative  term,^ 
nor  will  it  import  a  negative  and  enforce  by  Injunction, 
unless  the  person  who  makes  the  application  has  actually 
performed  his  own  part  of  the  agreement.^  The  mere 
assertion  on  his  part  that  it  is  his  intention  to  perform  his 
part  of  the  agreement  is  not  sufficient,  unless  the  Court 
can  decree  specific  performance  against  him.* 

§58.     The  appropriate  remedy  by  way  of  specific  relief  Specific  perfor« 

,1  (•     rr>  1  •  J     1  •       •  •  r»  p        mance  of  affif' 

m  the  case  oi  aitirmative  covenants  lies  in  specific  pertor-  mative   agree- 

mance  which  consists  in  ordering  a  party  to  do  the  very  ™^"**' 

act  which    he   is   under    an  oblioation  to  do.     The  rules 

relating   to   the   grant  of  this  form  of  relief  are  contained 

in  Chapter  II  of  the  Specific  Relief  Act.     It  would  be 

beyond    the    scope    of   the  present  work  to  deal  at  length 

with  the  subject    of   specific    performance   which  is  only 

here   touched    upon,  in   so   far  as    the    principles  which 

govern    the    grant    of  specific  performance   have  under 

s.  54  of  the  Specific  Relief  Act  to  be  considered  where 

Injunctions  are  issued  to  prevent  the  breach  of  obligations 

arising    in  contract.     The   jurisdiction    of  the  Court   in 

Injunction  is  connected  with  the  specific  performance  of 

executory  contracts   in   three    ways  : — (1)  sometimes  the 

»  Kerr,  Inj.,  471.  ance,  §  1152. 

«  lb.,  468.  ■•  Peto  v.  Brighton,  Uckfield  and 

»  Act  I  of  1877,  s.  57 ;  Kerr,  Inj.,  Tunbridge  Wells  Railway  Co.,  1  H.- 

469,  473  ;  Fry  on  Specific  Perform-  &  M.,  468. 
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Injunction  is  the  instrument   by   which  the  Court  specifi- 
cally enfoi'ces   the  contract  itself  or   some   part  of  it   fas 
in  the  case   of  express  or   implied   negative    agreements, 
whether  standing  alone  or  in  connection   with   affirmative 
agreements)  ;  (2)  sometimes  the  Injunction  is  merely  inci- 
dental or  ancillary  to  the  performance  of  the  contract  ;  and 
(3)  sometimes  the   Injunction  is  used  for  the  purpose  of 
giving  effect  to  rights  resulting  from  the  non-performance 
of  the  contract.^ 
Injunctions  in       §  5^-     1'^^®  second   of  the   above   cases  exists  when  the 
eilk/'To^ s'^*^  Injunction  is  used  in    aid  of  and  ancillary  to  the  primary 
citjc  perfor-     relief  by   specific   performance.     The    jurisdiction  of  the 
mance.  .       -r    •  •  •  •  mi  i        • 

Court  in  Injunction    is    often   ancillary  to  that  in  specific 

performance,  for  the  purpose  of  preventing  the  defendant 
making  use  of  some  legal  interest  or  right  vested  in  him 
in  a  way  inconsistent  with  the  equity  claimed  by  the 
plaintiff,  or  embarrassing  the  plaintiff  by  dealing  with  the 
property  during  the  pendency  of  the  action,  or  obstruct- 
ing the  performance  of  some  act  incidental  to  the  execu- 
tion of  the  contract.  In  the  class  of  cases  now  refer- 
red to,  the  Injunction  is  granted  upon  interlocutory 
application  and  until  the  trial  on  the  plaintiff  show- 
ing a  prima  facie  case  for  specific  performance.^  The 
right  to  have  an  Injunction  depends  on  the  nature  of 
the  remedy  which  a  civil  Court  would  give  in  the  suit, 
and,  if  it  be  shown  that  a  decree  for  specific  performance 
would  necessarily  follow  proof  of  the  facts  alleged,  an  In- 
junction may  properly  be  granted,  as  without  it  the  suit 
may,  and  in  many  cases  probably  would,  be  infructuose.^ 
Thus  interlocutory  Injunctions  have  been  oranted  durino" 
the  pendency  of  a  suit  for  specific  performance  restrain- 
ing the  bringing  of  an  ejectment  during  the  suit,  and 
restraining  the  conveying  away  of  the  legal  estate,  or  the 

*  Fry  on  Specific  Performance,         ^  Fry  op.  rit.,  §5  1154,  1155. 
%  1146  :  See  further  as  to  the  third  *  In  the  matter  of  GHuputNarain 

case,  ib.,  §§  1165—1167.  Singfi,  I.  L.  R.,  1  Cal.,  74, 76  (1875). 
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sale  or  surrender  of  the  estate,  and  restrainino-  a  purchaser, 
who  had  ^ot  into  possession,  from  cutting  timber  on  the 
estate.  So  as  a  general  principle,  if  there  is  a  clear  valid 
contract  for  sale,  the  Court  will  not  permit  the  vendor 
afterwards  to  transfer  the  estate  to  a  third  person  though 
such  third  person  would  be  affected  by  lis  pendens.^  A 
Court  of  Equity  has  jurisdiction  pending  a  suit  for  specific 
performance  to  restrain  a  part}^  from  alienating  or  affect- 
ing by  other  acts  the  subject-matter  of  litigation.-  So  the 
Civil  Procedure  Code  provides  that  an  Injunction  may  be 
granted,  if  in  any  suit  it  is  proved  that  any  property  in 
dispute  in  a  suit  is  in  danger  of  being  wasted,  damaged, 
or  alienated  by  any  party  to  the  suit.^  The  Courts  will  in 
general  restrain  by  Injunction  any  act  inconsistent  with  the 
due  performance  of  the  contract.*  In  the  undermentioned 
case,^  Jessel,  M.  R.,  observed  as  follows  : — "  I  have  no 
hesitation  in  saying  that  there  is  no  limit  to  the  practice 
of  the  Court  with  regard  to  interlocutory  applications  so 
far  as  they  are  necessary  and  reasonable  applications 
ancillary  to  the  due  performance  of  its  functions,  namely, 
the  administration  of  justice  at  the  hearing  of  the  cause." 

§  60.  In  the  preceding  paragraph  Injunctions  have  been  injunctions  tcr 
considered    as   incident  or  ancillar}^  to  the  primary  relief,  breach  of 
namely,  specific  performance.     Sometimes,   however,   the  ^^^t*s ^*^ '^'^^^ 
Injunction  is  itself  the  instrument  of  performance,  that  is, 
the  instrument  by  which  the  Court  specifically  enforces  the 
contract  itself  or  some  part  of  it.  So  the  appropriate  remedy 
in  the  case  of  a  negative  agreement  is  Injunction,  as  that 
for  an  affirmative  agreement  is  specific  performance.     It 
is,  however,  only  the  form  of  the   remedy  which  differs  ; 
for  whenever  the  Court  grants  an  Injunction  restraining 
the  breach  of  any  express  or  implied  term  of  a  contract  it 
thereby  pro  tanto  specifically  enforces  the  performance  of 

*  Fry  op.  cit.,  §§  1156-1158.  *  See  Fry  op.  HL,  §§  1161,  853. 

'  Kerr  Inj.,  484—486.  »  Smith  v.  Peters,  L.  R.,  20  Eq. 

«  Civ.  Pro.  Code,  s.  492.  at  p.  513. 


250  INJUNCTIONS   IN   THE   CASE    OF    CONTRACT. 

the  contriict.  Where  the  contnict  contains  express  nega- 
tive as  well  us  positive  terms,  and  the  positive  terms  are 
capable  of  specific  performance  by  the  Court,  the  latter 
may  and  naturally  will  enforce  by  Injunction  the  obser- 
vance of  the  negative  terms  ;  for  by  so  doing  it  promotes 
the  complete  performance  of  the  contract  as  a  whole. 
But  where  part  of  the  contract  is  of  such  a  nature  as  to  be 
incapable  of  specific  performance,  a  difficult}-  arises  with 
respect  to  the  Court's  enforcement  of  any  other  part  of  it 
by  Injunction,  since  the  Court  will  not,  as  a  general 
rule,  enforce  part  of  an  executory  contract,  unless  it  can 
perform  tho  whole.  As  already  mentioned,^  there  are, 
however,  cases  in  which,  though  the  contract  as  a  whole 
is  such  as  the  Court  cannot  or  will  not  specifically  enforce, 
it  may  nevertheless  grant  an  Injunction  restraining  the 
breach  of  some  express  or  implied  term  of  it.^ 
In  the  ca=^e  of  §  61.  The  Specific  Relief  Act  enacts  (s.  54)  that  when 
ari:!mgha^\on-  an  obligation  arises  from  contract,  the  C'ourt  in  issuing  an 
*Tin')e^^uid"ed  I^J""^'*^^'^"  "^^  ^®  guidcd  by  the  rules  and  provisions 
hy  the  rules      contained   in   Chapter   II   of  that  Act  relating  to  specific 

and  provision?  rr.i_  i  i  •    •  i-U        f 

relating  to       performance.     Those  rules  and  provisions  are  theretore 
formaner'       reproduced  in  this  paragraph. 

(i)  Cases  in  Exccpt   as    otherwise    provided    in    Chapter  II  of  the 

perfornwncels  Specific  Relief  Act,   the  specific  performance  of  any  con- 
enforceabie.     ^^^^^^  ^^^^^.  -^^  ^|^g  discretion  of  the  Court  be  enforced— 

(a)  when  the  act  agreed  to  be  done  is  in  the  perform- 
ance, wholly  or  partly,  of  a  trust.^ 

So  if  A  holds  certain  stock  in  trust  for  B,  and  A 
wroncyfully  disposes  of  the  stock,  the  law  creates  an  obli- 
gation on  A  to  restore  the  same  quantity  of  stock  to  B 
and  B  may  enforce  specific  performance  of  this  obligation.''" 

1  (.,  (atfe,  §  56.  *  Act    I    of    1877,    s.    12   illiist. 

'  Fry  op.  cU.,  §§  1147, 1148,1150,  This  Illusti-ation  is  repealed  wher- 

1152;  se«  High  Inj.,  §1134.  ever  the  Indian  Trusts  Act,  1882, 

•  Act  I  of  1877,   s.  12,  clause  {o\  is  in  force— see  Act  II  of  1882,  ss. 

[see  Fry  Specific  Performance,   §s  1  and  2,   in  General   Acts,   1882, 

38,  40  andi>os<l.  i'art  I,  Ed.  1885,  p.  5.   The  subject 
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(b)  wlioii  tliere  exii^ts  no  standard  for  asccrtaininf*;  the 
actual  damage  caused  by  the  non-performance  of  the  act 
agreed  to  be  done. 

So  if  A  agrees  to  buy,  and  B  agrees  to  sell,  a  picture 
by  a  dead  painter  and  two  rare  China  vases  ;  A  may 
compel  B  specifically  to  perform  this  contract,  for  there 
is  no  standard  for  ascertainino;  the  actual  damage  which 
would  be  caused  by  its  non-performance.' 

(c)  when  the  act  agreed  to  be  done  is  such  that  pecu- 
niary compensation  for  its  non-performance  would  not 
afford  adequate  relief. 

Unless  and  until  the  contrary  is  proved,  the  Court 
will  presume  that  the  breach  of  a  contract  to  transfer 
immoveable  property  cannot  be  adequately  relieved  by 
compensation  in  money,  and  that  the  breach  of  a  contract 
to  transfer  moveable  property  can  be  thus  relieved.^  The 
jurisdiction  to  decree  specific  performance  in  cases 
respecting  chattels  is  limited  to  special  circumstances.  A 
breach  of  contract  is  usually  remediable  by  a  grant  of 
damages.  But  in  cases  of  contracts  respecting  land  the 
jurisdiction  is  in  general  maintained,  for  damages  for  the 
non-performance  of  a  contract  for  land,  which  must  be 
calculated  upon  the  general  value  of  land,  may  not  be  a 
complete  remedy  to  the  purchaser,  to  whom  the  laud 
purchased  may  have  a  peculiar  and  special  value. 

The  following  illustrations  are  given  by  the  Act  of  this 
clause  : — 

(i)  A  contracts  with  B  to  sell  him  a  house  for  Rs.  1,000, 
J5  is  entitled  to  a  decree  directing  A  to  convey  the  house- 
to  him,  he  paying  the  purchase-money. 

(ii)  In  consideration  of  being  released  from  certain 
obligations  imposed  on  it  by  its  Act  of  Incorporation,  a 


is  now  regulated  by  that  Act  where  thereto.     Fry  op.  rit.,  §§  81,  85^ 

it  is  in  force  ;  see  s.  23,  Act  II  of  89  ;  Falke  v.  Gi-ay,  4  Drew,  461. 

1882.  2  Act  I  of  1877,  s.  12,  clause  (r) ;. 

»  lb.,     clause    (b)    and     illust.  Fry  oi).  cU.,  §§  78,  62,  72. 
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railway-company  contract  witli  Z  to  make  an  archway 
through  their  railway  to  connect  lands  of  Z  severed  by  the 
railway,  to  construct  a  road  between  certain  specified  points, 
to  ])ay  a  certain  annual  sum  towards  the  maintenance  of  this 
road,  and  also  to  construct  a  siding  and  a  wharf  as  speci- 
fied in  the  contract.  Z  is  entitled  to  have  this  contract 
specifically  enforced,  for  his  interest  in  its  ])erformauce 
cannot  be  adequately  com})ensated  for  by  money,  and  the 
l^ourt  may  appoint  a  proper  person  to  su})erintend  the 
•construction  of  the  archway,  road,  siding  and  wharf.^ 

(iii)  A  contracts  to  sell,  and  B  contracts  to  buy,  a  cer- 
tain number  of  rail  way -shares  of  a  particular  description. 
A  refuses  to  complete  the  sale.  B  may  compel  ^i  specifi- 
cally to  perform  this  agreement,  for  the  shares  are  limited 
in  numV)er  and  not  always  to  be  had  in  the  market,  and 
their  ])ossession  carries  with  it  the  status  of  a  shareholder, 
\which  cannot  otherwise  be  procured.^ 

(iv)  A  contracts  with  B  to  paint  a  pictui-e  for  i>,  who 
:  agrees  to  i)ay  therefor  Ks.  1,000.  The  picture  is  painted. 
B  is  entitled  to  have  it  delivered  to  him  on  payment  or 
tender  of  the  Rs.  1,000. 

{lI)  when  it  is  probable  that  pecuniary  compensation 
■cannot  be  got  for  the  non-performance  of  the  act  agreed 
to  be  done. 

Thus  A  transfers  without  endorsement,  but  for  valuable 
consideration,  a  promissory  note  to  B.  A  becomes  insol- 
vent, and  ('  is  a})pointed  his  assignee.  B  may  compel  C 
to  endorse  the  note,  for  C  has  succeeded  to  ^l'^  liabilities 
and  a  decree  for  pecuniary  compensation  for  not  endorsing 
the  note  would  be  fruitless,^ 

It  will  be  observed  that  these  clauses  of  s.  12  of  the 
Specific  Relief  Act  are  the  same  as  clauses   (a) — {d)  of 


'  V.  ante,  p.  224  ;  Btorer  v.  Great  Albrecht,  12  Sim.,  189. 

Western  By.  Co. ,  2  Y.  &  C.  N.  R.,  ^  Act  I  of  1877,  s.  12,  clause  {(/)  & 

18,53.  illust.  ;  Watldns  v.  Made,  2  J.  & 

^  V.    ante,   p.  220;   Duncuft  v.  W.,  243. 
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section  54  of  tbe  same  Act  dealing  with  tlie  issue  of  Injunc- 
tions in  cases  of  tort  as  to  which  v.  ante,  pp.  10(j — 113. 

Notwitbstandino;  anything  contained  in  section  5G  of  the  (")  Contract- 

r       •         /  at'  i^  •  111  °^  which  the 

ludiau  (  ontraet  Act/  a  contract  is  not  wholly  impossible  subject  has 
of  [terforinance  because  a  portion   of  its   subject-matter,  ceasld  i. 
existing  at  its  date,  has  ceased  to  exist  at  the  time  of  the  ®^'^*^" 
performance. 

The  following  illustrations  exemplify  this  provision  : — 

(a)  A  contracts  to  sell  a  house  to  B  for  a  lakh  of  rupees.. 
The  day  after  the  contract  is  made,  the  house  is  destroyed' 
b)^  a  cyclone.  B  may  be  compelled  to  perform  his  part  of 
the  contract  V)y  paying  the  purchase-money. 

(/;)  In  consideration  of  a  sum  of  money  payable  by  B,A 
contract-  to  grant  an  annuity  to  B  for  B's  life.  The  day 
after  the  contract  has  been  made,  B  is  thrown  from  his 
horse  and  killed.  B's  representatiye  may  be  compelled  to 
pay    the    purchase-money.^ 

This  section  deals  with  one  species  only  of  impossibility 
arisiug  subsequent  to  the  formation  of  the  contract,  viz., 
that  which  arises  from  the  subject-matter  of  the  contract 
'  ceasing  to  exist,'  and  its  effect  is  to  suspend  the  operation 
of  the  general  rule  contained  in  the  Contract  Act  in 
this  particular  instance.  It  really  determines  merely 
the  question  upon  whom  the  loss  of  the  thing  is  to  fall.^ 

The  Court  will  not  direct  the  specific  performance  of  a  (iii)  Specific- 
part  of  a  contract  except  in  cases  coming  under  one  or  other  orparTor*^ 


contract. 


»  "  An  agreement  to  do  an  act  which  the  promisee  did  not  know, 
impossible  in  itself  is  void.  A  con-  to  be  impossible  or  unlawful,  such 
tract  to  do  an  act  which,  after  the  promisor  must  make  compensation 
contract  is  made,  becomes  impos-  to  such  promisee  for  any  loss  which 
sible,  or,  by  reason  of  some  event  such  promisee  sustains  through 
which  the  promisor  could  not  pre-  the  non-performance  of  the  pro- 
vent,  unlawful,  becomes  void  when  mise."  Act  IX  of  1872  (Contract), 
the  act  becomes  impossible  or  un-  s.  56. 

lawful.     Where    one    person    has  ^  Act  I  of  1877,  s.  13  and  lUus- 

proraised  to  do  something  which  trations. 

he  knew,  or,  with  reasonable  dili-  ^  Nelson's  Specific  Relief    Act, 

gence,     might    have    known    and  127. 
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of  the  three  following  provisions,^  contained  in  sections  14, 
15  and  IG  of  the  Specific  Relief  Act.     As  section  13  of 
that  Act  determines  the  question  as  to  the  effect  of  one 
party  to   a   contract  being  totally  unable   to  perform  his 
part  owing  to  a  special  reason,  so  sections  14  and  15  deal 
with  the  case  where  one  j)arty  to   a  contract  cannot  per- 
form a  part  of  his  agreement  owing  to  aivj  reason.     The 
rules  in  this  case  depend  upon   the   proportion  which  the 
part   that  cannot  be  performed  bears  to  that  which  can  be 
performed,  and  upon  the  question  whether  the  unperform- 
ed part  admits  of  compensation   in   money.     If  the  pro- 
portion   be   small  then   the  contract  admits  of  substantial 
performance  and  the  case  will  be  governed  by  section  14  ; 
if  on  the   other  hand  it  be  large,  the  contract  does  not 
permit  of  substantial  performance  and   the   case  will   fall 
under  section  15  of  the  Act.^     Section  16  deals  with  cases 
where    one   part  of   a    contract    is    severable,   because  it 
stands  on  a  separate  and  indejiendent  footing  to  the  other, 
and  the  performance  of  one  part  is  either   impossible   or 
undesirable. 
•(«)  Where  part      Where    a    party    to  a   contract  is    unable   to    perforin 
IslTOaii.""'^'^     the  whole  of  his  part  of  it,  but  the  part  which  must  be 
left  unperformed  bears   only   a  small  proportion  to  the 
whole  in  value,  and  admits  of  compensation  in  money,  the 
Court  may,  at  the  suit  of  either  party,  direct  the  specific 
performance  of  so  much  of  the  contract  as  can  be  perform- 
ed, and  award  compensation  in  money  for  the  deficiency. 
The  following  illustrations  are  given  of  this  provision  : — 
{a)     A  contracts  to  sell  B  a  piece  of  land  consisting   of 
100  bighas.     It  turns   out  that  98  bighas  of  the  land  be- 
long to  A^  and  the  two   remaining  bighas  to  a  stranger, 
who  refuses  to  part  with  them.     The   two   bighas  are    not 

»  Act  I  of  1877,  s.  17.  §§  50,  1209—1297 :  Ryan  v.  Mutual 

"  Nelson's  Specific  Relief   Act,  Tontine     Wesfmiuster     Chambers 

131,132,142;  see  as  to  ss.  14  and  Association,   L.  R.,   1  Ch.  (1893), 

15,   Fry  on  Specific  Performance,  98,  123. 
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necessary  for  the  use  or  enjoyment  of  tlie  98  biglias,  nor 
so  important  for  such  use  or  enjoyment  that  the  loss  of 
them  may  not  be  made  good  in  money.  .1  may  be  direct- 
ed at  the  suit  of  B  to  convey  to  B  the  98  bighas  and  to 
make  compensation  to  him  for  not  conveying  the  two  re- 
maining bighas  ;  or  B  may  be  directed,  at  the  suit  of  .1, 
to  j)ay  to  .1,  on  receiving  the  conveyance  and  possession 
of  the  land,  the  stipulated  purchase-money,  less  a  sum 
awarded  as  compensation  for  the  deficiency. 

(/')  In  a  contract  for  the  sale  and  purchase  of  a  house 
and  lands  for  two  lakhs  of  rupees,  it  is  agreed  that  part  of 
the  furniture  should  be  taken  at  a  valuation.  The  Court 
may  direct  specific  performance  of  the  contract  notwith- 
standing the  parties  are  unable  to  agree  as  to  the  valuation 
of  the  furniture,  and  may  either  have  the  furniture  valued 
in  the  suit  and  include  it  in  the  decree  for  specific  perfor- 
mance, or  may  confine  its  decree  to  the  house.^ 

Where  a  party  to  a  contract  is  unable  to  perform  (?')  Where  part 
the  whole  of  his  part  of  it,  and  the  part  which  must  be  left  i^iarge. 
unperformed  forms  a  considerable  portion  of  the  whole, 
or  does  not  admit  of  compensation  in  money,  he  is  not 
entitled  to  obtain  a  decree  for  specific  performance.  But 
the  Court  may,  at  the  suit  of  the  other  party,  direct  the 
party  in  default  to  perform  specifically  so  much  of  his 
part  of  the  contract  as  he  can  perform,  provided  that  the 
plaintiff  relinquishes  all  claim  to  further  performance, 
and  all  right  to  compensation  either  for  the  deficiency,  or 
for  the  loss  or  danuige  sustained  by  him  through  the 
default  of  the  defendant. 

The  following  illustrations  are  given  by  the  Act  : — 

((()  A  contracts  to  sell  to  B  a  piece  of  land  consisting 
of  100  bighas.  It  turns  out  that  50  bighas  of  the  land 
belong  to  .1,  and  the  other  50  bighas  to  a  stranger,  who 
refuses    to    part    with   tliem.     A  cannot   obtain  a  decree 

•  Act  I  of  1877,  s.  14. 
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(c)  Independ- 
ent part  of 
contract. 


(iv)Lio[uidation 
of  damages  is 
not  a  bar  to 
specific  perfor- 
mance. 


against  B  for  the  specific  performance  of  the  contract  ; 
but  if  B  is  ^villing  to  pay  the  price  agreed  upon,  and  to 
take  the  50  ])ighas  which  belong  to  A,  waiving  all  right 
to  compensation  either  for  the  deficiency  or  for  loss  sus- 
tained by  him  through  A's  neglect  or  default,  B  is  entitled 
to  a  decree  directing  A  to  convey  those  50  bighas  to  him 
on  payment  of  the  purchase-money. 

(/>)  A  contracts  to  sell  to  B  an  estate  with  a  house  and 
garden  for  a  lakh  of  rupees.  The  garden  is  im})ortant  for 
the  enjoyment  of  the  house.  It  turns  out  that  A  is  unal)le 
to  convey  the  garden.  A  cannot  obtain  a  decree  against 
B  for  the  specific  performance  of  the  contract  ;  but  if  B 
is  willing  to  pay  the  price  agreed  upon,  and  to  take  the 
estate  and  house  without  the  garden,  waiving  all  right  to 
compensation  either  for  the  deficiency  or  for  loss  sustained 
by  him  through  A\  neglect  or  default,  B  is  entitled  to  a 
decree  directing  ^1  to  convey  the  house  to  him  on  payment 
of  the  purchase-money.^ 

"When  a  part  of  a  contract  which,  taken  by  itself,  can 
and  ought  to  be  specifically  performed,  stands  on  a  separ- 
ate and  independent  footing  from  another  part  of  the 
same  contract  which  cannot  or  ought  not  to  be  specifi- 
cally performed,  the  C'ourt  may  direct  specific  performance 
of  the  former  part.^ 

A  contract,  otherwise  proper  to  be  specifically  enforced, 
may  be  thus  enforced,  though  a  sum  be  named  in  it  as  the 
amount  to  be  paid  in  case  of  its  breach,  and  the  party  in 
default  is  willing  to  pay  the  same.  So  if  A  contracts  to 
grant  B  an  under-lease  of  property  held  by  A  under  C, 
and  that  he  will  apply  to  C  for  a  license  necessary  to  the 
validity  of  the  under-lease,  and  that,  if  the  license  is  not 


>  Act  I  of  1877,  s.  15. 

'  Act  I  of  1877,  s.  16;  Fry 
op.  at.,  §.§822—865.  As  to  the 
following  sections  of  the  Specific 
Relief  Act  up  to  s.  20,  s.  17  has 
already  been  cited   as  also  s.   19. 


It  is  unnecessary  to  give  in  detail 
the  provisions  of  s.  18  Mhich  deals 
with  the  subject  of  a  purchaser's 
rights  against  a  vendor  with  an 
imperfect  title. 
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procured,  A  will  pay  B  Rs.  10,000  ;  and  A  refuses  to  apply 
for  the  license  and  offers  to  pay  B  the  Rs.  10,000  ;  B  is 
nevertheless  entitled  to  have  the  contract  specifically  en- 
forced, if  C  consents  to  give  the  license. "^ 

Nor  is  liquidation  of  damages  a  har  to  the  issue  of  an 
Injunction.  So  where  in  a  case  of  breach  of  an  agreement 
for  personal  service  it  was  argued  for  the  defendant  that 
an  Injunction  should  not  be  granted  because  the  agree- 
ment provided  for  a  penalty  for  its  non-performance  ;  it 
was  held  that  as  s.  20  of  the  Specific  Relief  Act  pro- 
vides that  this  should  be  no  bar  to  the  remedy  by  specific 
performance,  it  was  no  bar  to  the  remedy  by  Injunction, 
to  which  the  same  principles  applied.^ 

The  jurisdiction  to  decree  specific  performance  is  dis-  (v)  Of  the  di^. 
cretionary,  and  the  Court  is  not  bound  to  grant  such  Qourt" 
relief  merely  because  it  is  lawful  to  do  so  ;  but  the  dis- 
cretion of  the  Court  is  not  arbitrary  but  sound  and 
reasonable,  guided  by  judicial  principles  and  capable  of 
correction  by  a  Court  of  appeal.^  The  same  rule  holds 
good  for  Injunctions  in  the  case  of  obligations  arising  from 
contract.'''  Tliough  the  Court  may  not  be  precluded  from 
granting  an  Injunction,  yet  in  the  exercise  of  a  sound  discre- 
tion it  may  refuse  to  grant  it.^ 

The  discretion  of  the  Court  which  must  always  be  exer- 
cised before  granting  an  Injunction,^  whether  in  a  ease 
arising  under  s.  57  of  the  Specific  Relief  Act  or  otherwise 
must  be  the  discretion  set  forth  in  s.  22  of  that  Act  which 
recites  cases  in  which  the  Court  may  properly  exercise  a 
discretion  not  to  decree  specific  performance.''^    The  Court 

•  Act  I  of  1877,  s.  20.  714  (1894). 

^  Madras  Railway  Co.   v.  Rust,  *  Callianji    Harjivan   v.    Narsi 

I.  L.  R.,  14  Mad.,  18,  22  (1890).  Tricum,  I.  L.  R.,  18  Bom.,  702,  716 

3  Act  I  of  1877,  s.  22 ;  Fry  op.  cit.,  (1894). 

§§  44—46.     See  Gurusami  Sastrial  ®  Act  I  of  1877,  ss.  52,  54. 

\.  Ganapathia  Pillai,   I.  L.  R.,  5  '  Callianji    Harjivan    v.     Narsi 

Mad.,  337  (1882).  Tricmn,  I.  L.  R.,  18  Bom.,  702.    15 

"  Ib.,s.b\;  Callianji  Harjivan  w  (1894) ;  S.    C.   in  appeal,  I.  L.  R., 

Narsi  Tricmn,  I.  L.  R.,  18  Bom.,  19  Bom,,  764,  768  (1895). 

W,  IR  17 


Tantage. 
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Avill  bear  in  mind  that  to  grant  an  Injunction  may  amount 
in  subr^tance,  although  not  in  form,  to  a  decree  for  specitic 
performance.  And,  therefore,  the  same  considerations 
which  would  prevent  it  from  giving  a  plaintiff  a  decree 
for  specific  performance  of  the  contract  ought  to  prevent 
it  from  granting  an  Injunction.^ 

<fl)  Delay.  The  delay  of  either  party  in  not  performing  the  terms 

of  the  contract  on  his  part  or  in  not  prosecuting  his 
right  to  the  interference  of  the  Court  by  the  institution 
of  an  action,  or  in  not  diligently  prosecuting  his  action 
when  instituted,  may  constitute  such  laches  as  will  disen- 
title him  to  the  aid  of  the  Court.^  It  is  not  possible,  how- 
ever, to  say  exactly  what  amount  of  delay  will  bar  the  right 
to  relief,  for  each  case  must  depend  upon  its  own  circum- 
stances.^ 

{!>)  Unfair  ad-  The  Court  may  properly  exercise  a  discretion  not  to 
decree  specific  performance,  and,  therefore,  not  to  issue  an 
Injunction,  where  the  circumstances  under  which  the  con- 
tract was  made  were  such  as  to  give  the  plaintiff  an  unfair 
advantage  over  the  defendant,  though  there  may  be  no  fraud 
or  misrepresentation  on  the  plaintiiFs  part.* 

There  are  many  instances  in  which,  though  there  is 
nothing  that  actuall}'  amounts  to  fraud,  there  is,  neverthe- 
less, a  want  of  that  equality  and  fairness  in  the  contract, 
which  are  essential  to  the  grant  of  relief  by  specific  per- 
formance. Unfairness  may  exist  either  in  the  terms  of  the 
contract  itself  or  in  matters  extrinsic,  and  the  circumstances 
under  which  it  was  made,  such  as  intimidation,  duress, 
mental  incapacity,  age,  poverty,  manner  in  which  the 
contract  was  executed,  inadequacy  of  price,  absence  of 
legal  advice,  intoxication,  injury  to  third  persons,  undue 
advantage,  breach  of  trust  or  duty.^ 

^  Jb.,  I.  L.  R.,  19  Bom,,  768.  «  Mokuxd  Lull  v.    Chotaij   Lull, 

2  Fry,    op.  at.,  §  1100,  and  see  I.  L.  R.,  10  Cal.,  1061, 1068  (1884). 

generally  ib.,  Ch.  XXV  and  ante,  *  Act  I  of  1877,  s.  '22,  cl.  (/). 

pp.  120—126.  »  Fry  op.  cit.,  Ch.  V,  passim. 
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The  circunir<tance.s  in  the  case  of  ( 'alUdnji  Jfarjiran  v.  CaUUuoji 

TT         •    ri^    •  1  111  •    1  •  1  •  1        '         11       Jlui/tcaii.  V. 

J\a)'.<;i   I i'/ci(in    were  held  to  be  within  this  rule,  'Awa  i\\e  Nu,-^i  Tikum. 
IJoiirt    accordinoly    refused  to  grant    the    Injunction    for 
which  prayer  was  nia(h\ 

In  tliis  case  the  [)huntift'  sued  for  an  Injunction  to  re- 
strain the  defendant  from  carrying  on  the  business  of  a  tailor 
'Or  cutter  for  a  period  of  10  years  from  the  1st  February 
1893,  on  which  day  an  agreement  was  made  between  them, 
which  the  plaintiff  in  this  suit  sought  to  enforce.  By  that 
■agreement  the  (h^fendant  had  contracted  to  enter  into  the 
plaintiff's  employment  and  to  serve  him  for  10  years  at  a 
remuneration  of  Rs.  'M  a  month. 

The  defendant  was  formerly  in  the  plaintiff's  service. 
He  had  left  it,  and  it  was  alleged  that  when  he  left  it,  the 
j)laintiff  had  large  claims  against  him  in  respect  of  moneys 
for  which  he  had  not  accounted.  The  plaintiff  instituted 
criminal  proceedings  in  the  Police  Court  against  him,  and 
those  proceedings  were  pending  in  January  1893.  The 
defendant,  however,  was  out  on  bail  and  had  obtained 
employment  in  another  milliner's  shop  in  Bombay,  carried 
on  by  one  B.  •/.,  in  which  service  he  had  remained  ever  since. 

This  was  the  position  of  the  parties  when  the  negotia- 
tions between  them  began  in  January  1893.  In  the  course 
of  these  neootiations  the  defendant  was  told  that  the  Police 
■<  /ourt  proceedings  against  him  would  be  abandoned.  It 
was  said,  however,  that  the  abandonment  of  these  pro- 
'Ceedings  was  quite  indep<'ndent  of  the  agreement  with  the 
defendant,  who  indeed  himself  said  that  the  plaintiff''s 
solicitor  told  him  that  in  any  case  the  criminal  case  was  to 
be  withdrawn.  The  case  was  postponed  for  a  fortnight, 
and  ultimately,  riz.,  on  the  15th  February  1893,  it  was 
dismissed. 

The  defendant  was  then  in  the  service  of  B.  J.  Subse- 
■quently,  the  plaintiff  called   ui)on   him  to  leave  it  and  to 

•  T.  L.  R.,  18  Bom.,  702,  I.  L.  R.,  19  Bom.,  7W,  70S,  709 
71."),   716  (1894)  ;  «.  C.   in  appeal,       (1895). 
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enter  his  eiii])loynient,  as  he  had  undertaken  to  do  l)y  the- 
agreemenfc  of  the  1st  February  1893,  and  the  defendant 
refused.     Upon  these  facts  tlie  Court  observed  as  follows  : — 

"  Now  we  think  it  is  impossible  to  believe  that  in  enter- 
ino-  into  this  agreement  with  the  plaintiff  the  defendant 
was  not  influenced  by  the  idea  that  by  doing  so  he  was 
getting  rid  of  the  criminal  charge  against  him.  It  is 
surely  much  more  likely  that  this  was  his  object  than  that 
lie  should  have  been  led  to  do  so  l)y  a  desire  to  re-enter 
the  plaintiff's  service.  The  case  was  pending  against  him 
and  might  be  proceeded  with,  and  it  was,  no  doubt,  a 
matter  of  great  importance  to  him  that  it  should  be  with- 
drawn. If  that  was  so,  it  is  clear  that  the  parties  at  the 
time  of  makino-  the  agreement  cannot  be  said  to  have  been 
on  equal  terms.  The  defendant  was  at  a  disadvantage. 
He  was  to  some  extent  in  the  power  of  the  plaintiff",  and 
he  was  apparently  without  any  legal  advice.  Thus  situated, 
and  without  taking  any  time  for  consideration,  he  signed 
the  agreement.  If  we  look  at  the  terms  of  the  agreement, 
we  find  it  to  be  one  which  we  think  it  is  unlikely  that  a 
man  would  sign  unless  under  some  pressure  of  circum- 
stances, for  l>y  it  the  defendant  bound  himself  to  serve 
the  plaintiff'  for  a  long  period  of  time,  and  during  all 
that  time  his  remuneration  was  to  remain  the  same. 
Having  regard  to  these  circumstances,  we  think  that  the 
parties  to  the  agreement  of  the  1st  February  were  not 
on  equal  terms,  and  that  the  Judge  of  the  lower  Court 
was  right  in  refusing  either  to  grant  specific  performance 
of  the  agreement  or  an  Injunction  against  the  defendant.  "^ 

Other  illustrations  given  of  this  principle  by  the  Specific 
Relief  Act^'  are  the  following  : — 

(a)  A,  a  tenant  for  life  of  certain  property,  assigns  his 
interest  therein  to  J3.      C  contracts  to  buy,  and  JB  contracts 

'   Gallianji  Harjiivan    v.    Narsi       (1895) ;  and  see  I.  L.  R.,  18   Bom. 
Tricum,  I.  L.  R.,  19  Bom.,  764,  769       at  pp.  715,  716  (1891). 
2  Act  I  of  1877,  s.  22,  cl.  (i). 
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to  sell,  that  interest.  Before  the  contract  is  completed, 
A  receives  a  mortal  injury  from  the  effects  of  which  he 
dies  the  day  after  the  contract  is  executed.  If  B  and  C 
were  equally  ignorant  or  equally  aware  of  the  fact,  B  is 
entitled  to  specific  performance  of  the  contract.  If  B 
knew  the  fact,  and  C  did  not,  specific  performance  of  the 
contract  should  be  refused  to  B.^  {b)  A  contracts  to  sell 
to  B  the  interest  of  C  in  certain  stock-in-trade.  It  is 
stipulated  that  the  sale  shall  stand  good,  even  though  it 
should  turn  out  that  C's  interest  is  worth  nothing.  In 
fact,  the  value  of  C^s  interest  depends  on  the  result  of 
certain  partnership-accounts,  on  which  he  is  heavily  in 
debt  to  his  partners.  This  indebtedness  is  known  to  A, 
but  not  to  B.  Specific  jierformance  of  the  contract  should 
be  refused  to  ^i.^  (c)  A  contracts  to  sell,  and  B  contracts 
to  buy,  certain  land.  To  protect  the  land  from  floods,  it 
is  necessary  for  its  owner  to  maintain  an  expensive 
embankment.  B  does  not  know  of  this  circumstance, 
and  A  conceals  it  from  him.  Specific  performance  of 
the  contract  should  be  refused  to  ^1.^  (d)  A's  property 
is  put  up  to  auction.  B  requests  C,  A's  attorney, 
to  bid  for  him.  C  does  this  inadvertently  and  in  good 
faith.  The  persons  present,  seeing  the  vendor's  attorney 
bidding,  think  that  he  is  a  mere  puffer  and  cease  to  com- 
pete. The  lot  is  knocked  down  to  B  at  a  low  price. 
Specific  performance  of  the  contract  should  be  refused 
to^.'^ 

The  Court  may  also  properly   exercise   a  discretion  not  ('•)  Hardship. 
to  decree  specific  performance  and  therefore  not  to  issue 
an   Injunction,    where    the    performance   of  the    contract 
would  involve  some  hardship  on  the  defendant  which  he 
did    not    foresee,    whereas    its    non-performance    would 


1  See  Ellard  v.  Lkuidaf,  1  Ball  "  See  Shirley  v.  Stratton,  1  Bro. 
&B.,241.  C.  C.,140. 

2  See  Smith  v.  Harrison,  26  L.  J.  *  See  Twining  v.  Morrice,  2  ib., 
Ch.,  412.      '         ■  326. 
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involve  no  such  liartUliip  on  the  plaintiff.^  Relief  may 
be  given  on  this  ground  although  the  party  seeking 
specific  performance  may  be  free  from  the  least  impro- 
priety of  conduct.  The  question  of  the  hardship  of  a 
contract  is  generally  to  be  judged  of  at  the  time  at  which. 
it  is  entered  into.  The  Court  will  not  interfere  where 
the  hardship  has  been  brought  upon  the  defendant  by 
himself  ;  or  where  the  hardship  consists  in  the  fact  that 
the  object  which  a  party  had  in  view  in  entering  into 
the  contract  has  become  impossible.  Further  in  suits 
against  Companies  the  Court  will  not  consider  the  hard- 
ship which  may  result  to  the  individual  members  from 
enforcing  a  contract  made  with   the   whole   body.^ 

The  following  illustrations  are  given  of  this  provision. 
by  the  Specific  Relief  Act  : — 

(e)  A  is  entitled  to  some  land  under  his  father's  will 
on  condition  that,  if  he  sells  it  within  twenty-five  years,, 
half  the  purchase-money  shall  go  to  B.  A,  forgetting  the 
condition,  contracts,  before  the  expiration  of  the  twenty- 
rive  years,  to  sell  the  land  to  C.  Here,  the  enforcement 
of  the  contract  would  operate  so  harshly  on  A,  that  the- 
Court  wdll  not  compel  its  specific  performance  in  favour  of 
C.^  (/)  A  and  B,  trustees,  join  their  beneficiary,  C,  in  a 
contract  to  sell  the  trust-estate  to  O,  and  personally  agree- 
to  exonerate  the  estate  from  heavy  incumbrances  to  which, 
it  is  subject.  The  purchase-money  is  not  nearly  enough 
to  discharge  those  incumbrances,  though,  at  the  date  of 
the  contract,  the  vendors  believed  it  to  be  sutficient. 
Specific  performance  of  the  contract  should  be  refused  to- 
i>.*  (g)  A,  the  owner  of  an  estate,  contracts  to  sell  it  to 
B,  and  stipulates  that  he,  A,  shall  not  be  obliged  to  define 


'  Act  I  of   1877,  s.  22,  cl.   (2)  ;  Brown,   2  Ves.  Sen.,  307,  exempli- 

Fry  oi>.  Ci^.,  Ch.  VI.  ties  the  rule  that  forfeiture  is  a 

^  Fry  0/).  ciL,  §§  417,  418,  426—  tircum.stance    of    hardship  ;     see 

42S.  alsollhist.  (/0,2W«<. 

*  This     Illustration    which     is  *  See     Wed'jirood     v.     Adams, 

taken  from  the  case  of   Faine  v.  6  Beav.,  600  ;  8  ib»t  103| 
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its  boundaiy.  The  estate  really  comprises  a  valua])le 
property,  not  known  to  either  to  be  part  of  it.  Specific 
performance  of  the  contract  should  be  refused  to  B,  unless 
he  waives  his  claim  to  the  unknown  property.^  (/<)  A 
contracts  with  B  to  sell  him  certain  land,  and  to  make  a 
road  to  it  from  a  certain  railway  station.  It  is  found 
afterwards  that  A  cannot  make  the  road  without  exposing 
himself  to  litigation.  Specific  performance  of  the  part  of 
the  contract  relating  to  the  road  should  be  refused  to  B, 
even  though  it  may  be  held  that  he  is  entitled  to  specific 
performance  of  the  rest  with  compensation  for  loss  of  the 
road.*^  (/)  ^-1,  a  lessee  of  mines,  contracts  with  B,  his 
lessor,  that  at  any  time  during  the  continuance  of  the  lease 
B  may  give  notice  of  his  desire  to  take  the  machinery  and 
plant  used  in  and  about  the  mines,  and  that  he  shall  have 
the  articles  specified  in  his  notice  delivered  to  him  at  a 
valuation  on  the  expiry  of  the  lease.  Such  a  contract 
might  be  most  injurious  to  the  lessee's  business,  and 
specific  performance  of  it  should  be  refused  to  B.^  (j)  A 
contracts  to  buy  certain  land  from  B.  The  contract  is 
silent  as  to  access  to  the  land.  No  right  of  way  to  it  can 
be  shown  to  exist.  Specific  performance  of  the  contract 
should  be  refused  to  B.^  (k)  A  contracts  with  B  to  buy 
from  B^s  manufactory  and  not  elsewhere  all  the  goods  of 
a  certain  class  used  by  A  in  his  trade.  The  Court  cannot 
compel  B  to  supply  the  goods,  but  if  he  does  not  supply 
them  A  may  be  ruined,  unless  he  is  allowed  to  buy  them 
elsewhere.  Specific  performance  of  the  contract  should 
be  refused  to  B.^ 

On  the  other   hand  the  Court  may  properly  exercise  a  (d)  Partial 

dj.         ,       1  -c  p  1   •  T       performance^ 

iscretion  to  decree  specific  pertormance  and  issue  an  in-  ^ 

junction  where  the  plaintiff  has  done   substantial  acts  or 

•  See  Baxendale  v.  Seale,  19  ib.,  *  See  Denne  v.  Light,  26  L.  J., 

601.  Ch.,  459. 

«  See    Peacock    v.    Penson,    11  *  Act  I  of  1877,  s.  22, 

Beav.,  355.  Illusts.  [e)—{k). 

3  See  Talbot  v.  Ford,  13  Sim.,  173. 
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suffered  losses  in  consequence  of  a  contract  capable  of 
specific  performance.^  So  if  A  sells  land  to  a  railway 
company,  who  contract  to  execute  certain  works  for  his 
convenience,  and  the  company  take  the  land  and  use  it 
for  their  railway  ;  specific  performance  of  the  contract 
to  execute  the  works  should  be  decreed  in  favour  of  ^1.^ 

Independently  of  strictly  legal  considerations  the  merits 
of  the  case  may  preclude  the  interference  of  the  Court, 
for,  to  use  the  language  of  Lord  Cairns  in  Elef/  v. 
Positive  Government  Security  Life  Assurance  Compaw/^ 
the  contract  may  be  not  one  which  ought  to  receive  any 
special  favour  from  the  Court.* 
(vi)  For  whom      Exccpt  as  otherwise  i)rovided   by   Chapter  II    of  the 

contracts  may  •n      rt    ^•    o    k  •  ->  • 

be  specifically  fepccific  Kelief  Act,  the  Specific  performance  of  a  contract 
may  be  obtained  by — (a)  any  party  thereto  ;  (b)  the 
representative  in  interest,  or  the  principal,  of  any  party 
thereto  :  provided  that,  where  the  learning,  skill,  solvency 
or  any  personal  qualit}'-  of  such  party  is  a  material  ingre- 
dient in  the  contract,  or  where  the  contract  provides  that 
his  interest  shall  not  be  assigned,  his  representative  in 
interest  or  his  principal  shall  not  be  entitled  to  specific 
performance  of  the  contract,  unless  where  his  part  thereof 
has  already  been  performed  ;  (c)  where  the  contract  is  a 
settlement  on  marriage,  or  a  compromise  of  doubtful 
rights  between  members  of  the  same  family,  any  person 
beneficially  entitled  thereunder  ;  (d)  where  the  contract 
has  been  entered  into  by  a  tenant  for  life  in  due  exercise 
of  a  power,  the  remainderman  ;  (e)  a  reversioner  in  pos- 
session, where  the  agreement  is  a  covenant  entered  into 
with  his  predecessor  in  title  and  the  reversioner  is  entitled 
to  the   benefit  of   such   covenant  ;  (/")   a   reversioner  in 

'  lb.,  s.  22,   cl.  (3)  ;  Fry  oj).  cit.,  ^  1  Ex.  D.,  20. 

§§  381,  103,  106.  "  Nusserwatiji  Mericanji  Pcnulay 

"lb.,     illust. :     see    Slorer     v.  v.    Gordon,  I.  L.  K.,  6  Bom.,  266, 

Great   Western  By.   Co.,   2    Y.   &  284  (1881) ;     Callianji  Harjimn  v. 

C.  C.  C,  48;  J'ry  o^j.  cit.,  §§  103,  Narsi.   Tricum,  I.  L.  R.,  18  Bora., 

106.  702,  714  (1894). 
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I'emaiiuler,  where  the  aoreoment  is  such  a  covenant,  and 
the  reversioner  is  entitled  to  the  1)enefit  thereof  and  will 
^sustain  material  injury  l)y  reason  of  its  breach  ;  (<j)  when 
a  public  company  has  entered  into  a  contract  and  subse- 
quently becomes  amalgamated  with  another  public  com- 
pany, the  new  company  which  arises  out  of  the  amalgama- 
tion ;  (A)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract  for  the 
purposes  of  the  company,  and  such  contract  is  warranted 
by  the  terms  of  the  incorporation,  the  company.^ 

Specific  performance   will  not  be  enforced  where  there  (vii)  For  whom 
is  any  personal  bar  to  relief  within  the  meaning  of  section  cannot  be 
24  of  the  Act,  nor  in  the  case  of  contracts  to  sell  property  gfjfor^.e^i"-^ 
by  one  who  has  no  title  or  who  is  a  voluntary  settler. 

Specific  performance  of  a  contract  cannot  be  enforced  in  («)  Personal 
favour  01  a  person  '^ — ((()  wlio  couhl  not  recover  com-  relief. 
pensation  for  its  breach  ;  thus  ^1,  in  the  character  of  agent 
for  B,  enters  into  an  agreement  with  ('  to  buy  Cs  house. 
A  is  in  reality  acting  not  as  agent  for  B  but  on  his  own 
account.  A  cannot  enforce  specific  performance  of  this 
■contract  ;  ^  (h)  nor  in  favour  of  a  person  who  has  become 
incapable  of  performing,  or  violates,  any  essential  term 
of  the  contract  that  on  his  part  remains  to  be  performed  ;  * 
thus  (i)  A  contracts  to  sell  B  a  house  and  to  become 
tenant  thereof  for  a  term  of  fourteen  years  from  the  date 
of  the  sale  at  a  specified  yearly  rent.  A  becomes  insol- 
vent. Neither  he  nor  his  assignee  can  enforce  specific 
performance  of  the  contract,  (ii)  ^-i  contracts  to  sell  B 
a  house  and  garden  in  which  there  are  ornamental  trees, 
a  material  element  in  the  value  of  the  property  as  a 
residence.  A,  without  B^s  consent,  fells  the  trees.  A 
■cannot  enforce  specific  performance  of  the  contract,     (iii) 

*  Act  I  of  1877,  s.  23.    Seegener-  "  ib.,  see  Fry  op.  cit.,  §  229. 

ally  as  to  the  parties  to  the  action.  ■*  ih.,  see  Fry  op.  cit.,  §§  949,  950, 

J'ry  oiJ.  cit..  Part  II,  Chs.  1—6.  952,   955,  956,   957—959,    964—981, 

^  s.  24,  ib.  988. 
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A,  lioklin<>;  land  under  a  contract  with  U  for  a  lease^ 
commits  waste,  or  treats  the  hmd  in  an  nnhusl^audlike 
manner.  .1  cannot  enforce  specific  performance  of  the 
contract,  (iv)  A  contracts  to  let,  and  J3  contracts  to  take^ 
an  unfinished  house,  B  contracting  to  finish  the  house  and 
the  lease  to  contain  covenants  on  the  part  of  A  to  keep 
the  house  in  repair.  13  finishes  the  house  in  a  very 
defective  manner  :  he  cannot  enforce  the  contracts  speci- 
fically, though  A  and  13  may  sue  each  other  for  compensa- 
tion for  breach  of  it  ;  (c)  nor  will  specific  performance 
be  enforced  in  favour  of  a  person  who  has  already  chosen 
his  remedy  and  obtained  satisfaction  for  the  alleged  breach 
of  contract  ;  thus  A  contracts  to  let,  and  B  contracts  to 
take,  a  house  for  a  specified  term  at  a  specified  rent.  13 
refuses  to  perform  the  contract.  A  thereupon  sues  for, 
and  obtains,  compensation  for  the  breach.  ^L  cannot 
obtain  specific  performance  of  the  contract  ;  nor  (d)  in 
favour  of  a  person  who,  previously  to  the  contract,  had 
notice  that  a  settlement  of  the  subject-matter  thereof 
(though  not  founded  on  any  valuable  consideration)  had 
been  made  and  was  then  in  force. ^ 

(h)  c'uiitracts        A  contract  for  the  sale  or  letting  of  property,   whether 

perty  by  one    moveable  or  immoveable,  cannot  be  specifically  enforced 

titie,'^or  who  is  ^^  favour  of  a  vendor  or  lessor^: — 

a  voluntary  r^\  who,  knowing  himself  not  to  have  any  title  to   the 

settler.  \    /  ^  o  j 

property,  has  contracted  to  sell  or  let  the  same  ;^  thus  A^ 
without  C's  authority,  contracts  to  sell  to  B  an  estate 
which  A  knows  to  belong  to  C.  A  cannot  enforce  specific 
performance  of  this  contract,  even  though  C  is  willing  ta 
confirm  it. 

(A)  who,  though  he  entered  into  the  contract  believing 
that  he  had  a  good  title  to  the  property,  cannot,  at  the 
time  fixed  by  the  parties  or  by  the  Court  for  the  com- 
pletion of  the  sale  or  letting,  give  the  purchaser  or  lessee 

»  Act  I  of  1877,  s.  24.  2  Act  I  of  1877,  s.  25. 

'  See  Fry  oj>.  rit.,  §  878. 
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a  title  free  from  reasonable  doubt. ^  Thus  ^1  bequeaths  his 
land  to  trustees,  dechiring  that  they  miiy  sell  it  with  the 
consent  in  writing  of  B.  D  gives  a  general  prospective- 
assent  in  writing  to  any  sale  which  the  trustees  may  make. 
The  trustees  then  enter  into  a  contract  with  C  to  sell  him 
the  land.  C  refuses  to  carry  out  the  contract.  The  trus- 
tees cannot  specifically  enforce  this  contract,  as,  in  the 
absence  of  B's  consent  to  the  particular  sale  to  C,  the  title 
which  they  can  give  C  is,  as  the  law  stands,  not  free  from 
reasonable  doubt.  Again,  A,  being  in  possession  of  certain 
land,  contracts  to  sell  it  to  Z.  On  enquiry  it  turns  out 
that  A  claims  the  land  as  heir  of  B,  who  left  the  country 
several  years  before,  and  is  generally  believed  to  be  dead^ 
but  of  whose  death  there  is  no  sufficient  proof,  A  cannot 
compel  Z  specifically  to  perform  the  contract. 

{c)  who,  previous  to  entering  into  the  contract,  has 
made  a  settlement  (though  not  founded  on  any  valuable 
consideration)  of  the  subject-matter  of  the  contract.^ 
Thus  A,  out  of  natural  love  and  affection,  makes  a  settle- 
ment of  certain  property  on  his  brothers  and  their  issue, 
and  afterwards  enters  into  a  contract  to  sell  the  property 
to  a  stranger.  A  cannot  enforce  specific  performance  of 
this  contract  so  as  to  override  the  settlement  and  thus  pre- 
judice the  interests  of  the  persons  claiming  under  it,^ 
and  an  Injunction  may  be  granted  against  him  to  restrain 
the  sale.  Thus  A  makes  a  settlement  (not  founded  on 
marriage  or  other  valuable  consideration)  of  an  estate  on 
B  and  his  children.  A  then  contracts  to  sell  the  estate 
to  C.  B  or  any  of  his  children  may  sue  for  an  Injunction 
to  restrain  the  sale.* 

For  certain  persons.  Contracts   cannot  be   specifically  (viii)  Non- 
enforced,    except    with    a   variation.       Where   a   phiintiff  ^"^"'"^'j®^®^"^*^ 
seeks    specific    performance    of   a    contract    in    writing,  variation. 


»  See  ib.M  879—891 ;  Haji  Maho-  »  Fry  op.  cit.,  §  890. 

med  Mitha  v.  Mmaji  Esaji,  I.  L.  '  Act  I  of  1877,  s.  25, 

R.,!l5  Bora.,  6")7  (1891).         .  *  ?.  54,  ib.,  ill.  (</). 
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to  wliicli  the  defendant  sets  up  a  variation,  the  plaintiff 
cannot  obtain  the  performance  sought,  except  with  the 
variation  so  set  up,  in  the  following  cases  (namely)  :  ^ — 
(a)  where  by  fraud  or  mistake  of  fact  ^  the  contract  of 
which  performance  is  sought  is  in  terms  different  from 
^that  which  the  defendant  supposed  it  to  be  when  he 
entered  into  it  ;  (/>)  where  by  fraud,  mistake  of  fact,  or 
sui-prise,  the  defendant  entered  into  the  contract  under  a 
reasonable  misapprehension  as  to  its  effect  as  between 
himself  and  the  plaintiff ;  (c)  where  the  defendant, 
knowintj  the  terms  of  the  contract  and  understanding  its 
effect,  has  entered  into  it  relying  upon  some  misrepresenta- 
tion by  the  plaintiff,  or  upon  some  stipulation  on  the 
plaintiff's  part,  which  adds  to  the  contract,  but  which  he 
refuses  to  fulfil  ;  (d)  where  the  object  of  the  parties  waste 
produce  a  certain  legal  result,  which  the  contract  as  framed 
is  not  calculated  to  produce  ;  (e)  where  the  parties  have, 
subsequently  to  the  execution  of  the  contract,  contracted  to 
vary  it.^  Thus  (i)  A,  B  and  C  sign  a  writing  by  which 
they  purport  to  contract  each  to  enter  into  a  bond  to  D 
for  Rs.  1,000.  In  a  suit  by  i>,  to  make  A,  B  and  C 
separately  liable  each  to  the  extent  of  Rs.  1,000,  they 
prove  tiiat  the  word  "  each "'  was  inserted  by  mistake  ; 
that  the  intention  was  that  they  should  give  a  joint  bond 
for  Rs.  1,000.  I)  can  obtain  the  performance  sought  only 
with  the  variation  thus  set  up.  (ii)  A  sues  B  to  compel 
specific  performance  of  a  contract  in  writing  to  buy  a 
dwelling-house.  B  proves  that  he  assumed  that  the  con- 
tract included  an  adjoining  yard,  and  the  contract  was  so 
framed  as  to  leave  it  doubtful  whether  the  yard  was  so 
included  or  not.  The  Court  will  refuse  to  enforce  the 
contract,  except  with  the   variation  set  up  by  B.     (iii)  A 


>  Act     I    of    1877,    s.    26  ;    see  •  See   Fry  op.   ciL,    Chs.  XIV, 

Nuraiu  Pafro  v.  Auklioy  Narain  XV,  passim. 

Manna,    I.   L.   R.,    12  Cal.,   152,  ^  As  to  agreements  on  new  terms, 

155  (18S5).  see  Fry  oj).  cit.,  §  1031,  et  seq 
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contracts  in  writino-  to  let  to  i>  a  wharf,  together  with  a 
strip  of  A\'<  land  delineated  in  a  map.  Before  signing  the 
contract,  B  proposed  orally  that  he  shoulil  he  at  liherty  to 
snhstitute  for  the  strip  mentioned  in  the  contract  another 
strip  of  A's  land  of  the  same  dimensions,  and  to  this  A 
expressly  assented.  B  then  signed  the  written  contract. 
A  cannot  obtain  specific  performance  of  the  written  con- 
tract, except  with  the  variation  set  np  by  !>.  (iv)  A  and 
S  enter  into  negotiations  for  the  purpose  of  secnring 
land  to  13  for  his  life,  with  remainder  to  his  issue.  They 
execute  a  contract,  the  terms  of  which  are  found  to  con- 
fer an  absolute  ov/nership  on  B.  The  contract  so  framed 
cannot  be  specifically  enforced,  (v)  A  contracts  in  writing 
to  let  a  house  to  B,  for  a  certain  term,  at  the  rent  of^ 
Rs.  100  per  month,  putting  it  first  into  tenantable  repair. 
The  house  turns  out  to  be  not  worth  repairing,  so,  with 
B's  consent,  A  pulls  it  down  and  erects  a  new  house  in 
its  place  :  Jj  contracting  orally  to  pay  rent  at  Rs.  120  per 
mensem.  B  then  sues  to  enforce  specific  performance  of 
the  contract  in  writing.  He  cannot  enforce  it  except  with 
the  variations  made  by  the  subsequent  oral  contract.^ 

Except    as    otherwise    provided    by  Chapter  II    of  the  (ix)  Against 
Specific  Relief  Act,  specific  performance  of  a  contract  may  contracts  maj^ 
be  enforced  against'^  :—  be  specificaiiy 

o  enforced. 

(a)  either  party  thereto  ; 

(//)  any  other  person  claiming  undcn'  him  by  a  title 
arising  subsequently  to  the  contract,  except  a  transferee 
for  value  who  has  paid  his  money  in  good  faith  and  with- 
out notice  of  the  original  contract.^  Thus  (i)  ^1  contracts  to 
convey  certain  land  to  B  by  a  particular  day.  A  dies 
intestate   before  that    day    without  having    conveyed  the 


'  Act  I  of  1877,  s.  23.  Roy  v.  Krishna  Sunder  Roy,  I.  L. 

2  s.  27,  ib.  R„  10  Cal.,  710  (1881)  ;  Gumani  v. 

8  See  Fry  op.  cit.,  §§  211,  221,  Ram   Churan,  I.  L.  R.,  1  All.,  555- 

241 ;  Kannan  v.  Krishnan,  I.  L.  R.,  (1878). 
Mad.,  329  (1889)  ;  Chunder  Kant 
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hind.  /)  may  coiiipel  A\<  heir  or  other  rej)re.sent<itive  in 
interest  to  perforin  the  contract  specifically,  (ii)  A  con- 
tracts to  sell  certain  land  to  B  for  Rs.  ;"),()( )l),  .1  after- 
wards conveys  the  land  for  Us.  (),()IM)  to  (\  who  has  notice 
■of  the  original  contract.  /->  may  enforce  specific  perform- 
ance of  the  contract  as  aoainst  ('.  {in)  A  contracts  to 
sell  land  to  B  for  Rs.  5,0()(>,  />  takes  possession  of  the 
land.  Afterwards  A  sells  it  to  <'  for  Rs.  G,000.  C 
makes  no  encjuiry  of  JJ  relating-  to  his  interest  in  the 
land.  /j>'.s'  possession  is  sufficient  to  affect  (.'  with  notice 
•of  his  interest,  and  he  may  enforce  specific  performance 
•of  the  contract  aoainst  ('.  (iv)  .1  contracts,  in  consider- 
ation of  Rs.  1,()00,  to  bequeath  certain  of  his  lands  to  B. 
Immediately  after  the  contract  ^1  dies  intestate,  and  C 
takes  out  administration  to  his  estate.  B  may  enforce 
•specific  performance  of  the  contract  against  C.  (v)  A 
contracts  to  sell  certain  land  to  B.  Before  the  completion 
of  the  contract,  .1  becomes  a  lunatic  and  ('  is  appointed 
his  committee.  />  may  specifically  enforce  the  contract 
against  ('. 

(c)  any  person  claiming  under  a  title  which,  though 
prior  to  the  contract  and  known  to  the  plaintiff,  might 
have  been  displaced  by  the  defendant.  Thus  (i)  .1,  the 
tenant  for  life  of  an  estate,  with  remainder  to  B,  in  due 
exercise  of  a  power  conferred  by  the  settlement  under 
which  he  is  tenant  for  life,  contracts  to  sell  the  estate  to 
C,  who  has  notice  of  the  settlement.  Before  the  i^ale  is 
completed  ^1  dies.  ('  may  enforce  specific  performance 
of  the  contract  against  B.  (ii)  ^1  and  B  are  joint  tenants 
•of  land,  his  undivided  moiety  of  which  either  may  alien  in 
his  lifetime,  but  which,  subject  to  that  right,  devolves  on 
the  survivor.  .1  contracts  to  sell  his  moiety  to  C  and 
dies.  C  may  enforce  specific  performance  of  the  contract 
against  B. 

(d)  wdien  a  public  company  has  entered  into  a  contract 
and  subsequently  becomes  amalgamated  with  another  public 
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■company,    the     new  company    whicb  arises  out    of    the 
amalgamation  ; 

(<)  when  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  the 
company  ;  provided  that  the  company  has  ratified  and 
adopted  the  contract  and  the  contract  is  warranted  by  tlie 
terms  of  the  incorporation.' 

Specific  performance  of  a  contract  cannot  be  enforced  (x)  Against 
against  a  party  thereto  in  any  of  the  following  cases'^ :—  tract" cTnuot 
{a)  if  the  consideration  to  be  received  by  him  is  so  orossly  ^^YP°'^\^^''^"y 
inadequate,^  with  reference  to  the  state  of  things  existino- 
at  the  date  of  the  contract,  as  to  be  either  by  itself  or 
coupled  with  other  circumstances  evidence  of  fraud  or  of 
undue  advantage  taken  by  the  plaintiflf ;  (A)  if  his  assent 
was  obtained  by  the  misrepresentation  (whether  wilful  or 
innocent),  concealment,  circumvention  or  unfair  practices, 
of  any  party  to  whom  performance  would  become  due 
under  the  contract,  or  by  any  promise  of  such  party 
which  has  not  been  substantially  fulfilled  ;  (c)  if  his  assent 
was  given  under  the  influence  of  mistake  of  fact,  misap- 
prehension or  surprise  :  Provided  that,  when  the  contract 
provides  for  compensation  in  case  of  mistake,  compensa- 
tion may  b(^  made  for  a  mistake  within  the  scope  of  such 
provision,  and  the  trontract  may  be  specifically  enforced 
in  other  respects  if  proper  to  be  so  enforced.  Thus  A 
one  of  two  <^xecurors,  in  the  erroneous  belief  that  he  had 
the  authority  of  his  co-executor,  enters  into  an  aoreement 
for  the  sale  to  7i  of  his  testator's  property.  B  cannot 
insist  on  the  sale  l)eing  completed.  Again,  A  directs  an 
auctioneer  to  sell  certain  land.  ^1  afterwards  revokes  the 
auctioneer's  authority  as  to  20  bighas  of  this  land,  but 


*  Act  I  of  1877,  s.  27.    Clauses  chershaw,   I.  L.  R.,   13  Bom.    415 

(d)  and  {e)  are  the  converse  cases  (1889). 

to  those  mentioned  in  els.  (y)  &  (A)  '  Act  I  of  1877,  s.  28. 

of  s.   23,  ante.     See   Imperial  Ice  ^  See    Fry     oj).     cU.,    Ch.    vii 

Maiixfarittriug  Co.,    Ld.  v.  Mnn-  passim. 


272  INJUNCTIONS    IN    THE    CASE    OF    CONTRACT. 

the  auctioneer  inadvertently  sells  the  whole  to  Z?,  who  has- 
not  notice  of  the  revocation.     B  cannot   enforce   specific 
performance  of  the  agreement.^ 
Injunctions  in      §    i^-J.     So  far  the    subject  of  Injunctions  as  aflfectincr 

certain     parti-  ni  i  ii^ii  ^ 

cuiar  eases  of  Contracts  generally  has  been  dealt  witb,  but  there  are 
transfe^r  orpro-  Certain  particular  forms  of  contract  or  transfer  of  property 
i'*^''^-^-  which  require  separate  comment,  namely,  those  connected 

with  partnerships,  companies,  clubs  and  societies,  mort- 
gages and  leases. 
(i)  Injunctions  The  Subject  of  partnership  is  dealt  with  by  Chapter  XI 
nerJ'/^'^"  ^''^  of  the  Contract  Act,  sections  253,  257 — 259  whereof  in 
particular  define  the  general  rules  determining  partners 
mutual  relations  and  the  general  duties  of  partners.  Part- 
nership is  a  relation,  which  in  various  ways  calls  for  the 
action  of  a  Court  of  Equity  ;  as  for  the  purposes  of  dis- 
covery, account,  specific  performance,  and  dissolution  ; 
and  in  connection  with  some  or  all  of  these  main  objects, 
and  in  some  instances  without  reference  to  any  ulterior 
end,  partnership  is  made  the  subject  of  Injunction.^  The 
application  of  the  doctrine  of  specific  performance  to 
partnerships  is  governed  by  the  same  rules  as  those  which 
govern  it  in  other  cases.^ 

The  Court  will  not,  generally  speaking,  enforce  a 
contract  to  enter  into  a  partnership,  whilst  it  remains 
executory.  It  will  not,  as  a  general  rule,  enforce  specific 
performance  of  a  contract  to  form  and  carry  on  a 
partnership  ;  nor  will  it  in  any  case  compel  performance 
of  a  contract  to  enter  into  a  partnership  not  for  a  definite 
term.'^  "  The  natural  remedy  for  a  breach  of  an  agree- 
ment to  enter  into  a  partnership  is  an  action  for  damages  ; 


»  Act  I  of  1877,  s,  28.  «  Virdachala   Nattan  v.   Rama- 

^  Hilliard  Inj.,  p.  465  et  seq.  See  svami  Nayakan,  1  Mad.  H.  C.  R., 

generally    Kerr    Inj.,    Ch.    XV  ;  341  (1863). 

Lindley      on    Partnership,    525 ;  *  See  Fry  on  Specific    Perform- 

Joyce's    Inj.,     511 ;      High    Inj.,  ance,  §§  843,  1540.     Scott  v.   Baij- 

Ch.    XXIII;   Spelling's   Extraor-  ment,lj.  U.,  1  \S.q.,  \\2;    Lindley 

dinary  Relief,  Ch.  XIII.  on  Partnership,  478. 
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and  there  exists  only  two  classes  of"  eases  in  wbiek 
the  specific  performance  of  such  an  agreement  has  been 
decreed.  (I)  Where  the  parties  have  agreed  to  execute- 
some  formal  instrument  which  would  confer  rights,  which 
would  not  exist  unless  it  was  executed.  England  v.  Curlinff^ 
is  a  case  of  this  kind."^  Where  the  contract  defines  the 
terms  of  the  partnership  and  there  has  been  part  perform- 
ance of  the  contract,  the  (Jourt  may  specifically  execute  it 
by  decreeing  the  parties  to  execute  a  proper  deed,  and,  if 
necessary,  by  restraining  any  partner  from  carrying  on 
business  under  the  partnership  style  with  other  persons, 
and  from  publishing  notices  of  dissolution.^  "  (II)  Where 
there  has  been  an  agreement  wbich  has  come  to  an  end  to 
carr}'  on  a  joint  adventure,  and  tbe  decree  that  the  agree- 
ment is  a  valid  agreement,  prefaced  by  the  declaration 
tbat  the  contract  ought  to  be  specifically  performed  is  made 
merely  as  the  foundation  of  a  decree  for  an  account. 
Dale  V.  Hamilton^  is  an  instance  of  this  class  of  cases. "^ 

When,  however,  a  partnership  has  been  already  entered 
into,  the  (Jourt  will  restrain  by  Injunction  one  or  more 
of  its  members  from  doing  acts  inconsistent  with  the 
terms  of  the  partnership  agreement  or  (independently  of 
any  agreement)  with  the  duties  of  a  partner.*^  A  member 
of  a  joint   Hindu   family  cannot   maintain   a   suit  for  an 


'  8  Beav.,  129.  In  decreeing  specific  performance, 

^  Virdachala   Nallnn   v.  Rama-  the  Court  has  always  to  consider 

svami  Nayakan,  supra.  whether  it  can  enforce  the  whole 

'  Fry  op.  cU.,  §  1541.  of     the    agreement,    and     where 

^  5  Ha.,  369 ;  S.  C,  on  appeal,  it   cannot    do    so,    this    peculiar 

2  Phil.,  266.  relief    will    always     be     refused. 

*  Virdachala  Natfan   v.  Rama-  Here  it  would  be  quite  impossible 

svami  Nayakan,  1  Mad.  H.  C.  R,,  for    the    Court     to    compel    the 

.^41,  347  (1863).    The  Court  further  parties    to    carry    out    their    own 

obsei'ved  :    "  From  the  earliest  to  partnership    relations;    a    decree 

the  latest  cases  upon  the  subject,  for  a  specific  performance  would 

it  will  be  found,  we  believe,  that  a  therefore    be  a  raee  briitum  ful- 

Court  of  Equity  has  never  made  men." 

a  decree  for  the  specific  perform-  ^  Kerr,  Inj.,  510  et  seq.;  Lindley 

ance  generally  of  a  partnership.  on  Partnership,  525. 

W,  IR  18 
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account  of  the  iirofits  of  a  partnersliip  wLicli  is  alleged 
to  be  joint  family  property,  and  an  award  of  his  share  in 
such  profits  when  ascertained.  But  this  rule  of  Hindu 
Itiw  does  not  prevent  an  Injunction  being  granted  in 
<'ases  in  which  one  member  of  the  family  is  prevented 
from  taking  part  in  the  business  of  the  firm.^ 

A  distinction  must  be  kept  between  executory  and  exe- 
cuted contracts,  a  familiar  illustration  of  which  occurs  in 
the  case  of  partnership  articles.  The  cases  in  which 
<  Courts  of  Equity  give  specific  relief  on  partnership  arti- 
cles, and  they  are  many,  are  not  cases  of  specific  perform- 
ance of  executory  contracts.  Though  the  Court  will 
not,  generally  speaking,  enforce  a  contract  to  enter  into 
a  partnership,  whilst  it  remains  executory  ;  yet  neverthe- 
less when  the  partnership  has  been  constituted,  the  Court 
will  by  Injunction  enforce  the  performance  of  particular 
terms,  though  it  may  be  incompetent  to  enforce  all  the 
terms.^  The  Courts  will  interfere  by  Injunction  between 
parties  where  the  conduct  of  the  defendant,  either  by 
misapplying  the  monies  of  the  co-partnership  or  by 
doing  acts  tending  to  the  waste  or  destruction  of  the 
partnership  property,  or  by  excluding  from  the  business 
a  partner  entitled  to  join  in  it,  or  the  like,  is  practically 
violating  the  partnership  contract.  It  will  enjoin  a 
party  from  doing  any  act  to  prevent  the  partnership 
being  carried  on  accordino-  to  the  articles.  This  will 
sometimes  be  granted  where  the  partnership  is  disso- 
luble at  wdll,  but  always  where  it  is  a  partnership  for 
11  definite  period.^  But  the  Court  will  not  interfere  in  all 
cases  of  misconduct  to  grant  an  Injunction  against  one 
partner  at  the  suit  of  another.  Mere  disagreements  or 
■(quarrels   arising  from   bad   temper   and  improprieties  of 


'  Gunpat   V.  Anaji,  I.  L.  R.,  23  svami  Nayakan,  1  Mad.  H.  C.  R., 

Bom.,  14i  (1898).  341,  348  (1863).    -See  Act  I  of  1877, 

*  Fry  op.  (It.,  %%  843,  1545.  s.  54,  ill,  (1),  a  case  of  partnership 

'  Virdaehala  yatlan  v.    Rama-  dissoluble  at  will. 
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"^ionJuct  Jire  not  ti  sufficient  ground.  Unless  a  partner 
excludes  liis  co-partner  or  persists  in  violating  partner- 
ship articles  of  importance,  or  is  conducting  himself  so 
grossly  as  to  render  it  impossible  for  the  business  to 
be  carried  on  in  a  proper  manner,  the  Court  will  not 
interfere.^  A  ( Jourt  will  also  restrain  a  person  from 
holding  out  another  as  partner  with  him,  without  the 
authority  of  that  other. '^ 

Contracts  for  partnership  may  be  illegal  ;  in  which 
case  the  Court  will  not  in  any  way  interfere  for  the 
benefit  of  parties  claiming  under  such  contracts,  or  in 
favour  of  contracts  for  partnership  tainted  with  fraud, 
hardship,  or  imj^roper  conduct.^  Where  the  partnership 
is  illegal  no  rights  can  be  enforced  by  Injunction  under 
>the  agreement  by  which  it  has  been  constituted.* 

A  partner  seeking  an  Injunction  must  show  that  he 
is  able  and  willing  to  perform  his  own  part  of  the 
aoreement  and  has  fulfilled  the  duties  incumbent  on 
himself.^  However  improper  the  conduct  of  his  co- 
partner may  have  been  a  partner  may  by  his  own  acts,*^ 
or  acquiescence,^  debar  himself  of  relief.  For  in  this  as  in 
all  other  cases  the  applicant  must  come  to  the  Court  with 
clean  hands. 

The  Court  may  grant  relief  either  by  means  of  the 
issue  of  an  Injunction  or  the  appointment  of  a  Receiver 
or  by  the  grant  of  both  forms  of  relief.  An  Injunc- 
tion only  excludes  from  the  management  of  the  part- 
nership affairs  the  person  against  whom  it  is  granted, 
whilst  the  appointment  of  a  Receiver  which  operates  as 

'Ken-,    Inj.,  515;    Limlley   on  516  ;  S^niih  v.  Frovieut,  o  Swannt., 

Partnership,  530.  330  ;  Court  v.  Harris,  T.  &  R.,  524. 

a  Act  I  of  1877,  s.  54,  ill.  (x)  ;  «  lb.,  Llttlmood  v.    Caldwell,  11 

Lindley  op  c'd.,  531.  Pi'ice,  97  (where  an  Injunction  was 

*  Fry  op.  cU.,  §  1543.  refused  because  the  plaintiff  had 

*  Bhikdji  Sabajl  v.  Bapii  >SaJu,  taken  away  the  partnership  bookH). 
I.  L.  R.,  1  Bom.,  550  (1877).  '  Glassington  v.  ThiiHtiles,  1  Sim. 

*  Lindley  o^>.  rit.,  ,531 ;  Kerr,  Inj.,  &  St.,  125. 
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an  Injunction  excludes  all  the  partners  equally,  the  Court 
taking  upon  itself,  throuoh  the  Receiver,  the  manage- 
ment of  the  partnership  business.  The  Court  will  not 
appoint  a  Keceiver  unless  it  sees  that  there  is  an  actual 
present  dissolution  arising  from  the  acts  of  the  parties  or 
that  it  would  dissolve  the  partnership  at  the  hearing.^  It 
therefore  does  not  follow  that  because  the  Court  will  grant 
an  Injunction  it  will  also  appoint  a  Receiver,  or  that 
because  it  refuses  to  appoint  a  Receiver  it  will  also  decline 
to'  interfere  by  Injunction.^ 

The    latter    relief  may  be  granted  :  (a)  without  a  view 
to  dissolution  :   or  (/>)  pending  and  after  dissolution, 
(rt)  Without  a      An   Injunction    will  not  be  refused  in  partnership  eases 

view  to  disso-     .         1      ,    '  T        1      •  1 

hitioii.  smipiy  because  no   dissolution  is  sought.      To  hold  other- 

wise might  have  the  result  of  enabling  a  person  to  compel 
his  partner  to  submit  to  the  alternative  of  dissolution  or 
ruin  by  a  continued  violation  of  the  partnership  contract. 
Anciently  however  Courts  of  Equity  declined  to  interfere,, 
except  where  dissolution  was  sought.  But  evident  as  it  is- 
that  the  necessity  for  applying  for  relief  virtually  imperils 
the  success  of  a  partnershi[)  enterprise,  the  jurisdiction  to 
enjoin  a  partner  from  doing  that  which  seriously  inter- 
feres with  the  business,  or  which  is  a  breach  of  the  ao-ree- 
ment,  in  a  suit  which  does  not  seek  dissolution  is  now  well 
established.^  So  Injunctions  will  be  granted  restraining 
the  exclusion  of  a  partner  or  the  committal  of  improper 
acts  by  a  member  of  a  partnership.  Where  the  partnership 
is  determinable  at  will,  there  is,  it  is  said,*  more  difficulty 
in  interfering,  if  a  dissolution  is  not  sought ;  for  supposing 
the  Court  to  interfere,  the  defendant  may  immediately 
dissolve   the   partnership.      But  supposing  him  to  do  so,. 

*  Joyce's  Inj.,  512.  s.  5-t  (1)  where  it  is  stated  that  an 

2  Li  lid  ley   op.    cit.,  525;    Kerr,  Injunction  will  be  granted  without 

Inj.',  517.  seeking  a  dissolution  of  the  part- 

'  Lindley   op.    cit,,    525;    Spel-  nership. 

ling's  Extraordinary  Relief,  §  587  ;  *  See  Peacock  v.  Peacock,  16  Ves.,. 

Kerr,  Inj.,  510.   See  Act  I  of  1877,  49 ;  Miles  v.  Thomas,  9  Sim.,  606. 


INJUNCTIONS  IN  THE  CASE  OF  CONTRACT.     277 

an  Injunction  will  not  necessarily  be  futile,  inasmuch  as 

-so  long  as  it  continues  in  force,  the  defendant  is  rendered 
powerless  for   evil,  and  a   notice  by  him  to  dissolve  the 

.partnership   cannot,  jyev  se,  operate  as  a  dissolution  of  the 
Injunction.' 

In  an  action   instituted   for  the   purpose   of  having  a  (t)  Pending  and 

'partnership  dissolved,  or  ot  having  an  account  taken  alter  tion. 
a  partnership  is  dissolved,  it  has  never  been  doubted  that 
an  Injunction  will  be  granted  to  restrain  one  of  the  part- 
ners from  doing  any  act  which  will  impede  the  winding 
up  of  the  concern  or  damage  the  property  of  the  firm.^ 
In  a  suit  brought  by  the  representative  of  a  deceased 
[)artner  to  wind  up  the  partnership,  an  Injunction  may  be 
issued  at  the  instance  of  the  plaintiff  against  the  surviving 
partner  prohibiting  him  from  collecting  debts  due  to  the 
firm  ;"  though  leave  may  be  given  to  apply  for  the  reco- 
very of  debts  which  might  become  barred  by  limitation.* 
So  after  a  dissolution  the  Court  constantly  interferes  by 
Injunction  to  restrain  breaches  of  special  agreements  enter- 
ed into  between  the  partners  ;  such  for  example  as  agree- 
ments not  to  carry  on  business,  not  to  get  in  debts  of  the 
firm,  not  to  divulge  a  trade  secret  and  the  like.^  AVhile 
the  objections  to  the  interference  by  Injunction  are  less 
strong  after  dissolution  tban  before,  yet  even  then  some 
urgent  and  pressing  necessity  must  be  shown  to  induce 
the  Court  to  sustain  the  Injunction.^ 

An  Injunction  may  be  granted  to  restrain  Companies''  (ii)  injunctions 
from  the  commission  of  illegal  acts,  or  the  violation  oi'^'S^Pf^  ^''"'• 
the  duties  which  attach  to  the  relation  of  shareholders  and 

*  Lindley  op.  cit.,  527.  Kerr,  Inj.,  512— 515.      See  Act  IX 
2  Lindley  op.    cit.,   528  ;  Kerr,       of  1872  (Contract),  §  27. 

Inj.,  512-515  ;  High,  Inj.,  §  1342.  «  High,  Inj.,  §  1344. 

'  Shunmiigam  v.  Moidin,  post;  '  See  Act  VI  of    1882  (Indian 

Rajarathram    v.     Shivulai/ammal,  Companies)  amending  the  law  re- 

I.  L.  R.,  11  Mad.,  103  (1887).  lating  to  the  incorporation,  regula- 

*  Shunmugarn  v.   Moidin,  I.  L.  tion  and  winding-up   of  Trading 
R.,  8  Mad.,  229  (1884).  Companies  and  which  extends  to 

*  Lindley     o}).    cit.,    528,    529  ;  the  whole  of  British  India. 
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directors,  inter  se.  Tlie  principles  on  wliicli  the  Court 
interferes  iu  restraining  a  Company  from  doing  illegal 
acts  are  the  same  as  those  on  which  it  interferes  in  other 
cases.  If  it  is  clear  that  there  is  a  right  and  a  violation  of 
that  right  likely  to  result  in  serious  injury  the  Court  will 
protect  the  right   by   Injunction.     Acts  on  the  part  of  a 

(a)  Acts  affect-  Company  may  be  illegal  either  (1)  as  against  the  public, 
or  (2)  as  against  third  parties,  or  (o)  as  against  indivi- 
dual members  of  the  Company  or  as  against  the  general 
body  of  the  members  or  they  may  be  in  violation  of  the 
duties  which  bind  in  equity  the  directors  and  shareholders.^ 
In  the  first  case  the  Court  will  not,  as  a  general  rule, 
entertain  jurisdiction,  unless  it  is  clear  that  the  interests  of 
the  public  calls  for  its  interference.'-  The  Courts  have  an 
undoubted  jurisdiction  of  restraining  corporations  or 
companies  from  acting  in  excess  of  their  powers  when 
such   excess  causes  injury  to  an   individual  or  a  larger  or 

(li)  Third         smaller   portion  of  the   i)ublic.^     In   the   second  case   the 

parties.  ^  ^ 

complainant  must  show  that  the  act  prohibited  has  caused 
him  some  special  injury  beyond  that  which  he  may  be 
supposed  to  sustain  in  common  witli  the  rest  of  the  public 
by  an  infringement  of  the  law.*  If  a  corporation  or  public 
company  were  to  do  or  attempt  to  do  any  act  in  excess  of 
their  powers  and  such  acts  would  be  injurious  to  the  rights 
of  property  of  an  individual,  the  latter  has  a  right  to  the 
protection  of  the  Court  by  Injunction  or  other  appropriate 
relief.^  A  simple  contract  creditor  cannot  maintain  an 
action  to  restrain  a  Company  from  d(!aling  with  their 
assets  as  they  please,  on  the  ground  that  they  are  diminisli- 


•  Kerr,  Inj.,  529.  See  ih,,  Oh.  required  to  support  the  suit,  see 
XVIII,  passim;  High,  Inj.,  Ch.  Vmnanv.MunicuxiIifyofSholapur,. 
XX.  I.  L.  R.,  22  Bom.,  646  (1897). 

*  lb.,  531.  *  Shepherd  v.  The  Trustees  of  the 
'  Shepherd  v.  The  Trustees  of  the  Port  of  Bombay,  I.  L.  R.,  1  Bora., 

Port  of  Bombay,!.  I,.  U.,1  Bom.,  142    (1876),     cited     in    Vaman    v. 

141  (1876)  Municiputity  of  Sholapiir,  I.  L.  R., 

"  Kerr,  532.    As  to  the  interest  22  Bom.,  651  (18(^7). 
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ij>g  the  fund  for  the  payment  of  debt<.^     In  tlie  third  case  ('•)  Members, 
the  general  rule  is  that  the  Court  will  not  interfere  between 
members    of    Companies    for    the   purpose    of   enforcing 
alleged  rights  arising  out  of  matters   which  are  properly 
th^    subject   of    internal    regulation.^      The    Court    will, 
however,  interfere  by  Injunction  in  certain  cases  to  control 
majorities,  and  so  any  shareholder  can  obtain  the  aid  of 
the  Court  to  prevent  an  act  which  is  ultra  vires,  even  though 
resolved  upon  by  all  the  other  shareholders.'     Further  the 
acts  of  a  Company  may  be  illegal  as  against  an  individual 
member   of  the  Company,  and  where  such  is  the  case,  a 
shareholder  may  sue  the  C-ompauy  to  restrain  an  individual 
injury   to    himself.     So    an   Injunction   has  been  granted 
to  restrain   the  improper   insertion  or  continuance  of  a 
person's  uame    on  a   Company's   prospectus,    or   in    the 
register    of  shareholders,  the   illegal  forfeiture  of  shares, 
the  illegal  suspension  of  a  shareholder  from  his  rights,  the 
improper    rejection    of    his    vote    and    the    like.*     Com- 
panies  formed   for  a   special  purpose  are  looked  upon  in 
Equity  as  analogous  to  a  partnership  and  the  members  in 
their    individual  capacity   are   considered  to   have    rights- 
inter  se  analogous   to   those  of  partners  inter  se}      Any 
shareholder  has  a    right  to  say   that  the  business  of   the 
Company  shall  be   carried  on  according  to  the  agreement 
which  united  the  shareholders,  and  may  restrain  the  com- 
pany from  applying  the  common  fund  to  any  other  purpose 
than  the  proper  purposes  of  the  concern  in  which  he  was 
induced  to  "engage,  and  contracts  not   within  the  proper 
purposes  of  the  Company  are  void.^     So  if  the  directors 

»  Mills  V.    Buenos  Ayres  Co.,  5  *  lb.,    pp.    596—602,  where  the 

Ch.  D.,  821.  cases  in  which   the  Coiut  has  and 

^  Lindley    on    Companies,    5th  has  not  interfered  will   be   found 

ed.  (1891),  574  et  seq.;  Kerr,  Inj.,  554  collected  ;  Kerr,  Inj.,  535. 

et  seq. ;  but  in  particular  cases  of  *  Simpson   v.    Denison,  10   Ha., 

urgency,  irreparable  mischief  and  51. 

fraud   the  Court  has  interfered;  *  See  Act  I  of  1877,  s.  21,  cl.  (/). 

Kerr,  Inj.,  556  et  seq.  Kerr,  Inj.,    535,   536  et  seq.;  546 

^  Lindley,  op,  rit.  314  et  seq,  et  seq. 
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of  a  public  company  are  about  to  pay  a  dividend  out  of 
capital  or  borrowed  money,  or  if  the  directors  of  a  fire 
and  life  insurance  company  are  about  to  engage  in 
marine  insurances,  any  of  the  shareholders  may  sue 
for  an  Injunction  to  restrain  them.^  In  this  as  in  all 
other  cases  the  conduct  of  the  applicant  or  his  delay 
and  acquiescence  may  prove  a  bar  to  the  grant  of  relief  f 
and  if  a  contract  between  two  Companies  is  illegal,  the 
Oourt  will  not  assist  either  of  the  parties  in  obtaining  a 
collateral  benefit  which  the  agreement  would  give,  or 
aid  them  in  any  manner  which  would  promote  the  object 
of  the  agreement.^  Contracts  not  within  the  proper  pur- 
poses of  the  Company  are  void,  though  the  doctrine  of 
ultra  vires  will  be  reasonably  ap{)lied  so  as  not  to  exclude 
whatever  may  be  fairly  regarded  as  incidental  to,  or 
consequential  upon,  those  things  which  have  been  autho- 
rized.^ An  act,  which  is  ultra  vires  the  ( Jompany,  being 
void  is  incapable  of  ratification.  But  an  act  although 
it  may  be  beyond  the  powers  of  the  directors,  may  be 
capable  of  being  adopted  and  confirmed  at  a  meeting 
of  the  shareholders  as  a  body,  and,  if  so,  the  Court  will 
not  interfere  until  attempts  have  been  made  to  take  the 
sense  of  the  general  body  of  the  shareholders  on  the 
matters  in  question.^  Though  the  Court  under  certain 
circumstances    might    have    the   power  of  so  framing  an 

'  Act  lof  1877,  s.  54,  ills.(c)  &  (d);  be  granted  of  or  in  respect  of  a 

as    to    the    last    illu.stration,    see  contract  made  by  or  on  behalf  of 

iVa<!<sc/iv. /ri'iMf/,  cited  in  Lindley  a  corporation  or  public  company 

op.  cit.,  597.     See  Vatnan  v.  Muni-  created  for  special  purposes  or  by 

4'lpality   of  Shokipur,    I.  L.  R.,  22  the  promoters  of  such   Company, 

Bora.,  648  (1897).  High,  Inj.,s.l224.  which  is  in  excess  of   its  powers; 

2  See  Kerr,  Inj,,  538—540.  Act  I  of  1877,  ss.  21   (/),  56  (/). 

'  (Jreat  Northern  Balhoai/  Co.  v.  As  to  suits  against  Companies  on 

Eastern    Counties     Railway     Co.,  account  of  contracts  entered  into 

9    Ha.,    306  ;    Richynond     Water-  by  them  or  by  their  promoters, 

works  Co.  V.  Vestry  of  Richmond,  neeJb.,  ss.  23,  els.  {g),  (h),  27,  (d)  (e). 

3Ch.  D.,98.  *  Kerr,  Inj.,   546-554;  Fry  on 

*  Kerr,  Inj.,  546,  547.   No  speci-  Specific    Performance,  ss.  491-492, 

fie  performance  or  Injunction  can  v.  ante. 
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order  for  an  Injuuction  us  to  produce  the  effect  of  can- 
celling the  minutes  of  a  resolution  recorded  in  tlie  books 
of  a  corporate  body,  yet  it  cannot  order  such  body  to  pass 
and  record  a  resolution  dictated  by  the  Court.' 

A  club   is  a  voluntary  association  of  a  number  of  per-  (iii)  injunc- 

,.  ,  ,1  ,1  .1  '11    tioris  against 

sons  meetnig  together  tor  purposes  mainly  socuil,  each  eiub.s,  socie- 
contributino;  a  certain  sum  either  to  a  common  fund  for  ^^^''■'^''^''*®*'*°* 
the  benefit  of  the  members,  or  to  a  particular  individual, 
namely,  the  proprietor  for  his  own  benefit.*  A  club,  as  a 
body,  has  no  position  recognised  in  law,^  and  although  fre- 
quently confounded  with  other  voluntary  associations,  it 
is  really  an  institution  sui  generis.  The  association  to 
which  it  bears  the  closest  resemblance  is  a  partnership 
though  it  is  erroneous  to  treat  it  as  such,*  or  as  a  com- 
pany,^ or  corporation.^  Clubs  proper  may  further  be 
distinguished  from  societies  which  have  been  made  subject 
to  statutory  rules  such  as  those  dealt  with  by  the  Friendly 
Societies  ActsJ 

An  agreement  to  become  a  member  of  a  club  is  a  contract  (")  Clubs  and 
between  the  candidate  of  the  one  part  and  the  })roprietor, 
•or  the  whole  body  of  members  as  the  case  may  be  of  the 
other  part  :  and  when  a  candidate  has  been  elected  and 
has  had  an  opportunity  of  making  himself  acquainted  with 
the  rules  of  the  club  his  relations  therewith  will  depend 
absolutely  upon  the  terms  of  such  rides.^     Persons  who 

»  Shepherd   v.    The    Trustees  of  Club,  2  D.  JM.  &  G.,  383  ;  Buckley's 

■the  Port    of  Bomhaij,    I.    L.    R.,  Companies  Act,  5th  ed.,  p.  2;  In 

1  Bom.,  132  (1876).  re  London  Marine  Association,  L. 

"  Wertheimer's     Law     relating-  R.,  8  Eq.,  176  ;  Steele  v.  Gourley, 

to  Clubs,  2n(l  ed.,  1889,  p.  4.  supra.     There  may  however  be  a 

'  Steele  V.  Goiirley,  3  T.  R.,  119.  club  company:  Wertheimer,  8 — 10. 

*  Flemynrix.  Hector,  2  M.&  W.,  ®  Steele  v.  Gourley,  supra. 

172.     The  distinction   between    a  ^  As  to  Acts  relating  to  Societies 

partnership  and  a  members'  club  in  India,  see  Acts  I  of  18S0  (Reli- 

lies  in  the  fact  that  the  object  of  a  gious    Societies) ;     XXI    of    1860 

partnership  is  the  acquisition  of  a  (Literary,    Scientific    and    Chari- 

conimon   profit,   while  that    of    a  table). 

club  is  to  secure  social  intercoui'se  ®  See  Li/ttleton  v.  Blackburn,  4.5 

among  the  members.  L.  .J.,   Ch.,  223;  Innes  v.    Wylie, 

*  In  the  matter  of  the  St.  James''  I.  C.  &  K.,  264, 
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have  become  members  of  a  members'  club  would  appear  to- 
be  entitled  iu  equal  proportions  to  all  the  property  of  the 
club,  in  proprietary  clubs  such  pro})erty  being  vested  in 
the  proprietor.'^  The  foundation  of  the  jurisdiction  of  the 
Courts  to  prevent  a  member  of  a  voluntary  association 
from  being  improperly  expelled  is  the  right  of  property 
vested  in  such  member  of  which  he  would  be  deprived 
by  such  expulsion.^  The  Courts  in  England  have  no 
jurisdiction  to  decide  upon  the  rights  of  persons  to 
associate  together  when  the  association  possesses  ua 
property.^  But  in  this  country  the  position  of  non- 
voluntary associations  such  as  caste  unions  has  to  be 
considered.  Both  the  English  and  Hindu  law,  however^ 
distinguish  between  interference  for  the  protection  of 
property,  liberty,  security  and  reputation,  and  interfer- 
ence in  matters  of  a  purely  social  nature.  So  one  person 
cannot  be  compelled  to  entertain  another.  Exclusion  from 
mere  social  privileges  of  this  kind  gives  no  cause  of  action. 
Thus  where  a  person  sued  for  a  decree  declaratory  of  his 
right  to  the  membership  of  a  somaj  (society),  upon  the 
alleoation  that  the  other  members  had  excluded  him 
from  the  somaj  by  their  refusal  to  eat  with  him,  it 
was  held  that  as  such  exclusion  neither  deprived  him 
of  caste,    nor    affected  any    right   of    property,    it   was 

'  Wertheimer,  17 — 20.    See   Ja-  houses  for  a  certain  period,  and 

gannath    Chttrn   v.   Akali  JDossia,  if    eleven  of  them  refuse  to  asso- 

I.  L.  E.,  21  Cal.,  461,  470  (1893).  ciate  with  the  twelfth  any  longer, 

^  Rujhy  V.   Connel,   14    Ch.    D.,  I   ara  not  aware  that  there  is  any 

482  ;  Innes  v.  Wylie,   I.    C.    «&  K.,  jurisdiction  in  any  Court  of  Jus- 

262 ;  Neale    v.    Denman,    18    Eq.,  tice  in  this  country  to  interfere." 

135  ;  Baird  v.    Wells,   44  Ch.  D.,  Therefore  the   Courts  have  no  ju- 

661, 675.  risdiction    to    interfere    where    a 

*  Rigby  v.  Connel,  supra,  which  member  of  a  proprietary  club  has 

was  the  case  of  a  trade  union  and  been    expelled.    See  Lyttleton   v. 

where  Sir  George  Jessel,  M.  R.,  Blavkburn,  45    L.   J.,    Ch,,   219. 

says  :— "  Persons,  and  many  per-  Wertheimer    op  cit.,   66,  67,   the 

sons,  do  associate  together,  with-  remedy  of   the  aggrieved  member 

out  any  property  in  common  at  all.  being   an    action     for    damages. 

A  dozen  people  may  agree  to  meet  Baird  v.   Wells,  44  Ch.   D.,   661,. 

and    play    whist    at    each  other's  675. 
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not  cognizable  by  tbe  Civil  Court  und  tbat  even  where 
rights  of  property  are  involved  in  the  memberi?hip  of 
societies  or  associations,  yet  if  the  main  object  of  the 
association  be  of  a  social  character,  the  members  thereof 
are  the  sole  judges  whether  a  particular  individual  has  so 
conducted  himself  as  to  entitle  him  to  continue  to  be  a 
member  of  the  body.^ 

In  the  case  of  voluntary  associations,  however,  whether 
English  or  Hindu,  the  action  of  the  members  is  subject 
to  the  superintendence  of  the  Court  according  to  the 
following  rules  : — 

The  Courts  will  not,  as  a  general  rule,  sit  as  Courts 
of  appeal  from  the  decision  of  the  members  of  clubs  or 
other  associations  duly  assembled.  But  it  will  interfere 
by  Injunction  to  restrain  the  expulsion  of,  and  to  rein- 
state, a  member  in  the  following  cases  '? — 

(1)  Where  the  action  of  the  committee  or  the  general 
meeting  was  not  authorized  by  any  rule,  that  is,  where 
it  is  irregular,  and  not  within  the  terms  of  any  rule  of 
the  club  or  association.  The  rules  of  the  club  must 
be  observed,  and  the  formalities  necessary  for  the  ex- 
pulsioJi  of  a  member  must  be  strictly  complied  with."^ 

(2)  Where  what  has  been  done,  though  it  is  within 
the  rules  of  the  club,  is  contrary  to  natural  justice.     Thus 

*  Sudharam    Patar    v.     Siidha-  rule    in    question    being    a    mere 

ram,  3B.  L.  R.,  A.  C.  J.,  91  (1869),  sumptuary  rule  and  the  question 

in    which    many    of    the    earlier  in   suit   a  caste   question    uncon- 

cases  will  be  found  cited.     In  this  nected    with    property    or    legal 

case  the  exclusion   was  not  from  right. 

caste,  but  only  from  a  soj»oJ  or  asso-  ^Bainlx.   Wells,  ii  Ch.  D.,  670 

ciation  of  a  purely  social  nature,  (1890) ;  Oompertz  v.    GoUlinijham, 

and  is,  therefore,  distinguishable  I.  L.  R.,  9  Mad.,  321  (1886) ;  Jagan- 

from  the  cases  relating  to  caste  nalh  Churn  v.  AKali  Dossia,  I.  L. 

unions  and  religious  fraternities.  R.,  21  Cal.,  461,  470,  471  (1893); 

Jagaiumth  Churti  V.  Akcdl  Dassia,  Wertheimer    oj).    cit.  110;    Kerr, 

I.    L.    R.,    21    Cal.,   470  (1893).  Inj.,  561. 

See  also    Rcujhunath    Damodhar  ^  Dmvkiitsw  AntrohHS,\l  Q\\.D., 

V.    Janardhan    Gupal,    I.    L.   R.,  615 ;  Lahoucliire  v.  Lord   Wharn- 

15    Bom.,   599   (1891),   where    the  dife,\?,Q\\.\).,?,i»i;  Bairds.  Wells, 

Court '  refused    to  interfere:  the  44  Ch.  D.,  670,  673. 
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natural  justice  requires  that  where  the  conduct  of  a  mem- 
ber is  impugned,  notice  should  be  given  to  him  that  his 
conduct  is  about  to  be  enquired  into  and  that  he  should 
have  an  opportunity  of  stating  his  case  and  defending  his 
conduct.  A  resolution  passed  without  notice  based  upon 
ex  parte  evidence  is  void,  and  the  Court  will  restrain  a 
club  by  Injunction  from  interfering  with  a  member's 
rights  by  virtue  of  such  a  resolution.^ 

(o)  Where  although  in  accordance  with  the  rules  of 
the  club,  the  proceedings  were  not  in  the  bond  pde 
exercise  of  the  powers  given  by  the  rule,  but  fraudulent 
and  malicious." 

In  other  cases  the  Courts  will  not  interfere.  When  the 
committee  or  general  meeting  has  done  all  that  the  rules 
require,  and  has  not  acted  contrary  to  natural  justice  then, 
unless  there  is  proof  of  malice,  the  Courts  will  not 
interfere,  even  though,  as  a  matter  of  fact,  the  decision 
was  wrong.^ 


•  Baird  v.  Wells,  44  Ch.  D.,  670  ; 
Fisher  v.  Keane,  11  Ch.  D.,3r)3; 
Innes  v.  Wijlle,  1  C.  &  K.,  257, 
"263;  Dawklns  v.  Antroinis,  17  Ch. 
D.,  61o ;  Amirews v.  Salmoit,  W. N., 
(1888)102;  Seatonv.  Gould,  5T.R., 
309  ;  Buchanan  v.  Rucker,  1  Camp, 
66.  The  rule  expressed  in  the 
maxim  audi  alteram  jjarteni  "  is 
not  contiiied  to  the  conduct  of 
strictly  le^al  tribunals  (as  to 
which  see  In  re  Hammersmith 
Rent  Charge,  i  Exch.,  96,97) ;  but 
is  applicable  to  every  tribunal  or 
body  of  persons  invested  with 
authority  to  adjudic-ate  upon  mat- 
ters involving  civil  consequences 
to  individuals."  Wood  v.  Woud, 
L.  R.,  9  Ex.,  190,196;  Russell  v. 
Russell,  14  Ch.  D.,  471 ;  Gompertz 
v.  Golditighum,  I.  L.  R.,  9  Mad., 
;«1  (1886);  The  Adcocate-General 
of  Bombay  v.  David  Haim  Deraker, 
I.    L.    K.,    11    Bom.,    185,    195, 


196  (1886)  and  cases  there  col- 
lected. 

2  Dawkins  v.  Antrohus,  17  Ch. 
D.,  623  ;  Baird  v.  Wells,  44  Ch.  D., 
670 ;  Labouchire  v.  Lord  Wharn- 
cliffe,  13  Ch.  D.,  352 ;  Seaton  v. 
Gould,  5  T.  R.,309;  Tautussi  v. 
MoUi,  2  T.  R.,  731 ;  Hopkinson  v. 
Marquis  of  Exeter,  L.  R.,  5  Eq., 
63 ;  The  Advocate-General  of  Bom- 
bay V.  David  Haim  Devaker, 
I.  L.  R.,  11  Bom.,  185,  195  (1886). 

^  Werthcinier  op.  cit.,  77.  See 
the  following  cases  where  the  ex- 
pulsion was  upheld  by  the  Courts  : 
Hopkinson  v.  Marquis  of  Exeter, 
L.  R,,  5  Eq.,  63 ;  Richardson  Gard- 
ner \.  Freemunfle,  ih.,  6S;  Lyttle- 
ton  V.  Blackburn,  33  L.  T.,  164 ; 
Dawkins  v.  Antrobus,  17  Ch.  D,, 
615;  Lambert  v.  Addison,  46  L.  T., 
20 ;  Harrison  v.  The  Marquis  of 
Abergavenny,  3  T.  R.,  625,  653; 
Seaton  v.  Gould,  5  T.  R.,  309. 
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In  the  case  of  a  community  wliicli  is  a  private  and 
voluntary  religious  society  resting  upon  a  consensual 
basis  (such  as  tlie  members  of  the  Beni-Israelite  commu- 
nity worshipping  at  a  synagogue  in  Bombay)  the  members 
may  make  rules  for  themselves,  and  may  constitute  a 
tribunal  to  enforce  the  rules,  and  the  decision  of  that 
tribunal  is  binding  when  it  has  acted  within  the  scope  of 
its  authority,  and  in  a  manner  consonant  with  the 
general  principles  of  justice.  When  the  decision  of  a 
domestic  tribunal  has  been  arrived  at  hond  fide  the  Court 
has  no  jurisdiction  to  interfere.^  Such  a  community  was, 
of  course,  not  a  caste,  but  as  not  only  honorific;  distinc- 
tions were  at  stake,  but  also  a  share  in  the  management 
of  an  endowment,  and  the  right  to  an  office  of  importance 
and  authority,  the  Court  was  held  to  have  jurisdiction.^ 

With  regard  to  castes  it  has  been  decided  in  a  large  (/,)  Castes 
number  of  cases  that  a  suit  for  restoration  to  caste  and 
for    obtaining  a  declaration  that  the  expulsion   was    not 
justified  would  lie  in  the  Civil  C^ourts.^ 

It  has  been  held  by  the  Bombay  High  Court  that  in  the 
matter  of  expulsion  from  caste,  the  Courts  treat  caste  cor- 
poi-ations  like  any  other  voluntary  societies  or  clubs.  If 
there  is  jurisdiction  and  the  procedure  is  fairly  conducted 
and  bonci  fide,  the  action  of  the  caste  corporation  or  club 
is  upheld.*  Where  this  is  not  the  case,  the  Courts  will 
interfere^  to  secure  the  rights  of  a  member  who  has  been 

*  The  Aclvomtft-General  of  Bom-  da]^}^,  supia,  125,  129,  1.30,  and 
bay  V.  David  Hahn  Devaker,  I.  L.  oases  there  cited,  where  it  was 
R.,  11  Bom.,  185,  194,  195   (1886).         held  that  it  is  only  suits  with  re- 

2  lb.,  193,  191.  gard  to  matters  which  affect  the 

'  Appaya  v.  Pudappa,  I.  L.  K.,  internal  autonomy  of  the  caste,  and 

23  Bora.,  122,  127  (1898)  and  cases  its  social  relations  that  have  been 

there  cited.  held  to  be  barred  by  that  Regula- 

*  Apimija  V.  Padappa,  supra,  tion  and  similar  enactments  in 
122,  129  (1898).  other  parts  of  India.    So  the  Court 

»  As  to  the  extent  to  which  s.  21  will  not  interfere  in  club  questions 

of  Reg.  II  of  1827  imposes  a  lirai-  so  as  to  impair  the  autonomy  of  the 

tation  on  the  power  to  interfere  in  club.      Prar/ji    Kalan    v.    Govind 

caste  matters  see  Ajipayu  v.   Pa-  Oopat,  I.  L.  R.,  II  Bom.,  534,  53G 
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wrongly  excludefJ  from  custe.  Therefore  where  the  en- 
quiry as  to  the  conduct  of  the  alleged  offending  member 
has  been  ex  parte  and  without  notice  to  him  ^  and  so 
contrary  to  natural  justice  :  or  where  the  decision  is  con- 
trary to  the  rules  of  the  caste  or  has  not  been  come  to 
lionct  }ide^'  the  Court  will  interfere  by  Injunction.  The 
(Jalcutta  High  Court  have,  however,  held  that  the  jurisdic- 
tion to  interfere  in  cases  of  this  kind  is  of  a  more  extended 
character  ;  that  the  rules  laid  down  in  the  English  cases 
as  to  expulsion  from  clubs  or  voIuntcDy  associations  which 
people  are  free  to  join  or  not,  and  where  any  one  who 
joins  may  well  be  taken  to  be  bound  not  only  by  its  general 
rules,  but  also  by  any  special  orders  made  by  its  members 
with  regard  to  him  in  accordance  with  those  rules,  are  not 
applicable  with  regard  to  caste  unions  or  religious  frater- 
nities in  India,  to  which  people  belong  not  of  choice  but  of 
necessity,  being  born  in  their  respective  castes  or  sects, 
and  the  consequences  of  exclusion  from  which  are  far 
more  serious  and  affect  a  person's,  status  in  a  far  greater 
degree  than  those  of  expulsion  from  a  club.  In  such 
religious  castes  or  fraternities  the  protection  of  Courts  of 
Justice,  even  though  presided  over  by  judges  of  a  different 
religious  ]nirsuasion,  against  expulsion  is  much  more 
needed  than  in  clubs  or  voluntary  associations.  Cases  of 
expulsion  from  them  are  therefore  cognizable  by  the  Civil 
Court.**     And  still  more  recently  the  Bombay  High  Court 


(1887).     As  long  as  a  caste  in  pass-  *  Appai/a   v.    Padappa,    supra, 

inga  rule  confines  the  enforcement  and  cases  there  cited, 

of  it  to  social  caste  sanctions  and  ^  Jcifjaiinafh     Churn    v.     Akctli 

does  not  seek  to  deprive  a  man  of  Do.ssia,  I.  L.  R.,  21  Cal.,  463,  470, 

property  or  legal  riglits  for  disobey-  471  (1893),  and  cases  cited  in  this 

ing  it,  the  Court  has  no  jurisdic-  and  the  preceding  case. 

tion  to  enquire  into  the  nature  of  '  Jar/annath     Churn    v.    Akali 

the  rule.      Earjhunafh  Damodhar  Dossia,  I.  L.  R.,  21  Cal.,  463  (1893) 

V.   Janardhan   Gopcd,  I.  L.  R.,  15  [dissenting    from    Advorate-Gene- 

Bom.,  599  (1891).    See  also  Lalji  red  of  Bombay  v.  Hahn  Devaker, 

Shamji  v.   Wcdjl  Wardhman,  I.  L.  I.  L.  R.,  11  Bom.,  185  (1886),  which 

B.,  19  Bom.,  507  (1895),  cited  post.  the  learned  Judges  appear  to  treat 


INJUNCTIONS    IN    THE    CASE    OF    CONTRACT.  287 

have  held  that  it'  possible  tor  the  reasons  stated  by  the 
Judges  who  decided  the  case  last  cited,  the  Civil  Courts 
have  to  be  more  careful  in  the  matter  of  caste  expulsions 
tlian  is  necessary  in  the  case  of  voluntary  associations.^ 

In  matters  relating  to  the  management  of  caste  pro- 
perty and  the  administration  of  its  affairs,  the  majority  of 
the  caste  has  authoritj'  to  control  the  minority.  The 
Oourt  does  not  decline  to  give  effect  to  the  expressed 
Avishes  of  the  majority  of  the  caste  as  to  the  management 
and  custody  of  caste  property,  which  the  minority  seek  to 
set  at  naught,  by  reason  of  the  suit  involving  a  caste 
xjuestion.  But  the  Court  will  not  by  its  decree  enable 
the  majority  to  make  a  tyrannical  use  of  its  power.  It 
will  not  assist  the  majority  to  deprive  without  cause  the 
minority  of  their  right  to  use  what  is  the  common  ])ro- 
j)erty  of  all,  or  give  effect  to  a  resolution  passed  in  violation 
of  the  rules  of  natural  justice,  or  of  a  directly  confiscatory 
<3haracter.-^ 

The  rights  of  parties  under  a  mortgage^  being  usually  (iv)  injunction 
fixed  and  easily  ascertainable    by  reference  to  its  written  gagorand  °^ 
terms,  it  is  plain  that  except  in  cases  of  fraud  or  mistake  nioite^^gee. 
in  its   inception  or    execution,   or  arising  out  of  collateral 
matters  connected  with   it,  or  fraudulent  attempts  to  pre- 
vent and  abuse  the  powers  therein   conferred,   there  is 
■no  room  for  equitable  interference.      The  legal  right  of  a 
mortgagee  in  a  valid  mortgage  to  have  his    security  pre- 
served until  the  maturity  of  the  mortgage  indebtedness, 
-and  afterwards   to   enforce  his  claim  by  strict  foreclosure, 
or  by  exercising  directly  or  through  a  designated  trustee, 
his  power   of  sale   conferred  by  the  writing  will  not  be 


as  at  variance  with  their  decision.  23  Bora.,  122,  129  (1898). 

It  is,  however,  to  be  observed  that  ^  j^^ijji  Shamji  v.   Walji  Wardh- 

the  Bombay  case  was  not  one  re-  man,     I.     L.    R.,     19    Bora.,    507 

lating  to  a  caste  but  to  a  Beni-  (189.5). 

Israelite  religious  community.  See  "  As  to  the  law  relating  to  raort- 

also  case  cited  in  next  note].  gages,  see  Act  IV  of  1882  (Transfer 

'  Appaija  v.  PadapiHt,  I.  L.  R.,  of  Property),  Ch.  IV. 
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interfered  with  so  long  as  no  fraud  or  unfairness  is  imput- 
able to  liim,  whatever  the  resulting  loss  and  hardship  to 
the  mortgagor.^ 

Injunctious  pertaining  to  mortgages  may  be  on  behalf 

of  the   mortgagor,^  or   on   behalf  of  the   mortsasee,^  or 

concerning    third    parties,*    or    respecting    waste   of   the 

mortgaged   premises.^ 

(«)  on  behalf         Courts   of  Equitv   are    averse    to      interference    with 

of  mortgagor.      iii.i> 

the    legal    rights    ot  a  mortgagee  or    with  the    ordinary 
remedies  for   the    enforcement  of   those   rights,    but    will 
sometimes  interfere  to  restrain  proceedings  under  a  sale 
of    mortgaged    premises    where     such    proceedings    are 
against  conscience  and  threaten   irre[»arable   injury.^     As 
long  as  anything  remains  due  on  tiie  mortgage  security, 
a  mortgagee  may  pursue   all   his  remedies   concurrently, 
but  there  may  be  cases  of  fraud,   or   special  contract,  or 
other  peculiar  circumstances   which   will  deprive   a  mort- 
gagee of  this  right.     But  unless  there  be  fraud,  or  special 
contract,  a  mortgagee  will  not  be  restrained  from  selling- 
under  a  power  of  sale.'      When  a  mortgage-deed  giving  the 
mortgagee  a  power  of  sale  contains  also  a  proviso  that  the 
remedies  of  the    mortgagors,   their  heirs,   administrators 
and  assigns  in  respect  of  any  breach  of  the  clauses  or  pro- 
visions  (relating  to  such  sale)  or    of  any   impropriety  or 
irregularity    whatever    in    any    such  sale   should    be   in 
damages,  the  Court  will  not  grant  an  Injunction  to  restrain 
the    mortgagee    from    selling    the    mortgaged    property.* 
In    the    case    of    Rhodes    v.   Biickland,'^    the    Court   re- 
strained a  mortgagee,  pending  a  suit  to  redeem,  from  trans- 

'  Spelling  op  cji.,  §  442.  See  also  '  lb.,  §  442. 

High,  Inj.,   Ch.  VII;  Kerr,  Inj..           "<  Kerr,  Tnj.,  524-525;  see  Joyce's 

Ch.    XVII;    Hilliard,     Inj.,  Ch.       Doctrines,  127-131. 

XXX  ;    Joyce's    Doctrines,  127 ;           ^  Muncherji  Furdooiiji  Mehta  v. 

Joyce's  Inj.,  189—201.  Noor    Mahomeilbhoy     Jairajbhoy 

3  High,  Inj,,  §442.  Pirhhoij,   I.    L.    R.,   17  Bom.,   711 

'76.,  §462.  (189.3);     following      Prichard     v. 

*  76.,  §  469.  Wilson,  10  Jnr.,  N.  S.,  3.30. 

*  76.,  §  478.  9  16  Beav.,  212. 
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t'erring  the  legal  estate  or  parting  with  the  deeds.  But 
this  case  is  no  authority  for  the  proposition  that  a  mort- 
gagee cannot  sell  the  mortgaged  property  under  the  terms 
of  the  mortgage-deed  during  the  continuance  of  a  suit 
for  the  redemption  of  the  mortgage,  and  will  not  warrant 
the  issue  of  an  Injunction  restraining  such  sale  on  the 
sole  ground  that,  as  a  suit  for  redemption  has  been  filed, 
matters  ought  to  remain  in  statu  quo  until  the  decision  of 
the  suit.  In  that  case  the  Court  did  restrain  the  exercise 
of  the  power  of  sale  ;  but  the  case  was  a  peculiar  one,  and 
the  person  seeking  to  redeem  was  not  the  mortgagor,  but  a 
puisne  incumbrancer  claiming  to  be  entitled  to  pay  off  a 
prior  mortgage.  As  a  general  rule,  when  a  power  of 
sale  has  become  absolute,  the  exercise  of  the  power 
cannot  be  suspended  by  the  filing  of  a  bill  to  redeem.^ 
If  it  could  be  so  suspended,  the  mortgagee  might  be 
deprived  of  his  remedy  and  kept  out  of  his  money,  for 
an  indefinite  time.  The  owner  of  the  equity  of  redemp- 
tion can  only  stay  the  sale  pendente  lite  by  paying  the 
amount  due  into  Court,  or  by  giving  prima  facie  evidence 
that  the  power  of  sale  is  being  exercised  in  a  fraudulent 
or  improper  manner,  contrary  to  the  terms  of  the  mort- 
gage.^ When  a  mortgagee  has,  in  pursuance  of  a  power 
of  sale  given  to  him  under  his  instrument  of  mortgage, 
served  the  mortgagor  with  notice  of  his  intention  to  exer- 
cise this  power,  the  mortgagor  is  not  entitled  to  file  a  suit  for 
redemption,  and  then  ask  the  Court  for  an  Injunction 
restraining  the  mortgagee  from  exercising  his  power  of 
sale,  unless  fraud  is  charged  against  the  mortgagee.  To 
grant  such  an  Injunction  would  be  to  cancel  one  of  the 
clauses  of  the  deed  to  which  both  the  parties  had  agreed, 
and  to  annul  one  of  the  chief  securities  on  which  persons 
advancing  money  on  mortgage  rely.     It  would,  of  course, 

»  .4(Zrtv»s  V.  .SVo//,  7  W.  R.  (Eng).,       Balkrishna    Nagarkar,   I.    L.   11., 
•213.  2  Bom.,  25-2,   2r,l  (1877),  per  Mel- 

2  JagjivanNanabhaiv,  Shridhar       vill,  J. 

W,  IR  19 
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be  otherwise,  if  the  notice  of  sale  had  been  given  by  the 
mortgagee  after  the  suit  for  redemption  had  been  filed. 
The  mortoaoor  is  entitled  to  have  the  sale  of  the 
property  suspended  only  if  he  can  shew  either  that  he 
has  paid  off  the  mortgage  lien,  or  that  he  has  made  a 
legal  tender  of  the  amount  due  which  has  been  refused.^ 
And  where,  upon  the  authority  of  the  same  case  and  on 
a  rule  for  an  Injunction  restraining  a  sale  by  mortgagees 
of  mortgaged  property,  it  was  argued  that  as  the  plaintiffs 
were  willing  to  redeem  and  the  defendants  had  refused  to 
accept  their  offer  and  threatened  to  sell,  the  Court  would 
restrain  the  sale  :  it  was  lield,  that  it  must  be  shewn  that 
the  plaintiffs  were  willing  and  able  and  offered  to  redeem, 
as  was  the  case  in  the  decision  cited,  though  not  in  this 
rule  ;  that  the  Court  would  be  very  reluctant  to  interfere 
with  a  mortgagee's  rights  to  sell  on  the  mere  chance  of 
the  plaintiffs  being  able  to  make  arrangements  to  pay  the 
amount  due  at  some  uncertain  time  ;  and  that,  as  it  was 
not  shewn  that  these  conditions  existed,  the  rule  should 
upon  these  facts  be  discharged.^ 
of\noVtgagee.  Secondly,  Injunctions  may  be  granted  on  behalf  of  mort- 
gagees :  as  on  behalf  of  puisne  mortgagees  for  the  purpose 
of  protecting  their  rights  in  the  mortgaged  premises  and 
for  the  preservation  and  security  of  their  lien  ;  or  as 
between  mortgagees  and  judgment-creditors  for  the  pro- 
tection of  the  former  ;  or  against  the  mortgagor.  So  the 
rule  is  well  established  that  inadequacy  of  the  mortgaged 
premises  as  a  security  coupled  with  insolvency  of  the 
mortgagor  will  warrant  the  appointment  of  a  receiver 
over  the  mortgaged  property,  and  an  Injunction  restrain- 
ing the  mortgagor  from  any  interference  with  such 
receiver    or  with   the  property.     And  so  upon  principles 

^  JafjjiranNanabhaiwhihridhar  ^  Mnneherji    Furdoonji    Mehta 

Bcdkrinhiia    Nagarkar,   I.   L.   R.,  v.  Noor  Mahomedbhoy  Juirajbhoy 

2  Bom.,  252, -254  (1877),  p.  256,  i^er  Pirbhoy,!.  L.   R.,   17   Bom.,  711, 

Pinhey,  J.  716,  717  (1893). 


INJUNCTIONS   IN   THE   CASE    OF     CONTRACT.  291 

antilogous  to  those  restraining  waste  by  a  mortgagor  in 
possession  in  cases  of  real  estate,  a  mortgagor  of  chattels 
may  be  restrained  from  removing  the  property  beyond 
the  reach  of  the  mortgagee,  or  from  placing  it  where  it 
will  not  be  forthcoming  for  the  satisfaction  of  the  debt.^ 
The  mortgagee  of  an  equity  of  redemption  may  obtain 
an  Injunction  restraining  the  mortgagee  or  other  person 
in  possession  of  the  legal  estate  from  paying  to  the  mort- 
gagor the  surplus  rents  or  monies  which  remain  after  the 
satisfaction  of  his  own  claim. ^  And  an  equitable  mort- 
gagee by  deposit  of  title-deeds  may  obtain  an  Injunction 
for   protection  of  his  security.^ 

Thirdly,  the    Injunction    may    concern    the    rights    of  (')  third  par- 

.  .         -  .  .  ties. 

third  parties.*  So  on  a  bill  by  a  judgment-creditor  of 
a  mortgagor,  the  Court  granted  an  Injunction  to  re- 
strain the  mortgagees  who  were  about  to  sell  under  their 
power,  from  paying  the  surplus  to  the  mortgagor.^ 

In  the  case  cited  below,^  A  mortgaged  land  to  B  as  either 
agent  or  benamidar  for  C.  B  sued  on  the  mortgage  and 
obtained  a  decree.  C  then  sued  A  and  B  for  a  declara- 
tion that  he  was  entitled  to  the  benefit  of  the  decree  and 
had  the  right  to  execute  it,  and  for  an  Injunction  restrain- 
ing A  from  paying  the  money  to  B  and  B  from  receiving 
the  money  from  him.  It  was  held  that  the  plaintiff  was 
entitled  to  the  declaration,  but  not  to  the  Injunction.''' 

Lastly,    the     Court    has    a   clear    jurisdiction   to    re-  ,j^  ^^^^^ 
strain  the  commission  of  waste  by  the  mortgagor  in  pos- 
session, and    the  jurisdiction    is  exercised   for   the    pur- 
pose of  preventing   such    acts  as   would  depreciate  the 
value  of  the  premises  and  render  the  security  insufficient. 


'  Hish,  Inj.,  §§  462-468.  Joyce's  Inj.,  199. 
^  Burney  v.   Seu'f//,l   J.    &  W.,  '  Sefhurayar  \.  Shanmugam  Pil- 

Gt7 ;  Parker  v.  Calcraff,  6  Mad.,  11.  lai,  J,  L.  R.,  21  Mad.,  .353  (1897). 

*  Whitbread  v.  Jordan,   1  Y.  &  i  On  the  ground  that  the  Inj  nnc- 
C,  30.3  ;  Meux  v.  Belf,  7  Jur.,  821.  tion  was  excluded  by  s.  56  cl.  (b)  of 

*  High,  Inj.,  §§469-477.  the  Specific  Relief  Act.     See  ih., 
»  Thornton  v,  Finch,  4  Giff,,  515;  p.  356, 
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The  only  difficulty  hitlierto  Las  been  in  discovering  what  is 
meant  by  a  sufficient  security  ;  and  it  would  seem  that  the 
question  which  must  l)e  tried  is,  whether  the  property  the 
mortgagee  took  as  a  security-  is  sufficient  in  this  sense — 
that  the  security  is  worth  so  much  more  than  the  money 
advanced — that  the  act  complained  of  is  not  to  be  consi- 
dered as  substantially  impairing  the  value,  which  was 
the  basis  of  the  contract  between  the  parties  at  the  time 
that  it  was  entered  into.^  In  this  country  a  security  is 
insufficient  unless  the  value  of  the  mortgaged  property 
exceeds  by  one-third  or,  if  consisting  of  buildings,  exceeds 
by  one-half,  the  amount  for  the  time  being  due  on  the 
mortgage.^  Similarly  a  mortgagee  in  fee  may  be  re- 
strained from  committing  waste,  and  will  be  restrained 
from  cutting  timber,  unless  the  security  is  defective.' 

(v;  inJLiactions      ^j^'jjg  Transfer  of  Propertv  Act  (1882)  deals  with  the  sub- 
between  lessor  1 
and  lessee,        ject  of  leascs,*  other  than  those  for  agricultural  purposes.^ 

It  defines  the  rights  and  liabilities  of  lessors  and  lessees 

respectively  in  the  absence  of  a  contract  or  local  usage  to 

the  contrary.^     As    a   general   rule,    the    relation  of  the 

parties  is  determined  by  the  instrument  of  lease.     The 

preventive  jurisdiction   of  equity  is  freely  exercised  for 

the  prevention  of  the  violation  of  negative  or  restrictive 

covenants   annexed    to   leases,    thus    in    effect   enforcing 

against  the  tenant  a  specific  performance    of  the  contract 

for  the  benefit  of  the  lessor.  Relief  by  Injunction  may  also 

be  invoked  for  the  protection  of  the  rights  of  the  tenant. 

The  principles  upon  which  relief  by  Injunction  is  given 

in  such  cases  have  been  dealt  with  in  the  preceding  pages 

'  Joyce's  Doctrines,  l.SO  ;  Hio;!!,  nary  Relief,  363  ft  scq. ;    Hilliard 

Iiij.,  §5  478— 4S3.  Inj.,  673-G94  ;  Joyce's  Inj.,  189— 

2  Act  IV  of  1882,  s.  66.  201.    As  to  waste  by  mortgagees, 

3  Joyce's   Doctrines,    1.30.      See  see  Act  IV  of  1882,  s.  76  («). 
generally  as  to  Injunctions  in  re-  "  Act  I V  of  1S82,  Ch.  V. 

spect  of  mortgages,   \h.,  127—131  ;  ^  //).,  s.  117;  as  to  these  latter 

High,  Inj.,  Ch.   VII  ;  Kerr,  Inj.,       leases  wpo.it,  Ch.  IX. 
Ch.   XVII ;  Spelling's    Extraordi-  «  //j.,  s.  108, 
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of  this  riiapter,  and  it  is  not  necessary  to  state  af]rain 
principles  which,  being  of  general  application,  apply  as 
much  to  contracts  annexed  to  leases  as  to  all  other  con- 
tracts. Frequent  instances  of  the  exercise  of  injunctive 
jurisdiction  in  tort  may  be  found  in  the  case  of  the  issue 
of  Injunctions  for  the  prevention  of  waste  by  the  tenant, 
which  will  be  found  fully  dealt  with  hereafter  in  Chapter 
IX.  Courts  of  Equity  have  shown  a  marked  reluctance 
to  interfere  by  In  junction  with  legal  proceedings  instituted 
by  a  landlord  for  the  eviction  of  the  tenant  in  conformity 
with  the  accustomed  procedure  for  such  purpose  in  the 
absence  of  any  elements  of  fraud  or  other  special  equities 
warranting  relief.  "• 

§  63.     Under  this  important  head  of  equity  jurisdic-  Injunctions  in 

■  .  iniT-  •  •";  cases  of  truest 

tion  may  be  considered  firstly,  Injunctions  against  trustees  or  other 
generally,  whether  holding  upon  express,  implied  or  con-  reiati(>n^ 
structive  trusts.  Specific  mention  is  also  made  under 
this  head  of  voluntary  settlements,  confidential  communi- 
cations, trade  secrets,  and  Injunctions  against  the  publica- 
tion of  letters,  lectures  or  other  unpublished  matter  and 
trusts  attachino-  to  articles  in  the  custody  of  ao^ents  : 
secondly,  Injunctions  against  executors  ;  and,  lastly.  In- 
junctions against  corporations,  in  which  the  jurisdiction 
rests  upon  trust,  will  be  considered. 

Where  the  defendant  is  trustee  of  lu'opertv  for  the  (i)  Injunctions 
plaintilT  and  invades  or  threatens  to  invade  the  plaintifl  s  trustees, 
right  to,  or  enjoyment  of,  the  property,  the  Court  may 
grant  an  Injunction.-  The  prohibition  which  exists  against 
the  grant  of  an  Injunction,  when  equall}^  efficacious 
relief  can  certainly  be  obtained  by  any  other  usual  mode 
of  proceeding,  does  not  apply  to  eases  of  breach  of  trust.'^ 
The  jurisdiction  to  grant  an  Injunction  in  cases  of  trust 
is  peculiar  in    this,    that    such   jurisdiction,    whether    in 


'  Hi-h,  Inj.,  s.  i;i-2.     See  fiutlioi-  •»  Act  1  of  1877,  s.  ol. 

as  to  the  rights  of  l.aiullonls  and  ^  lb.,  s.   56,  cl.  (/).     See  Joyce's 

tenants,  Ch.  IX,  j/uxf.  Doctrines,  4.5. 
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EnglancP  or  this  country,-  rests  not  npon  the  irremediable 
nature  of  the  mischief,  but  upon  the  breach  of  trust.     In 
all   cases  of   breach  of  trust,  the  plaintiff  may   have   an 
Injunction  irrespective  of  the  question  of  damage.^     In 
cases  other  than  breach  of  trust,  it  must  be  shown  either 
that  there  is  no  standard  for  ascertaining  the  damage,  or 
that  pecuniary  compensation  is  not  an  adequate  remedy, 
or  cannot  be   got,  or  that  an  Injunction  is  necessary  to 
prevent  a  multiplicity  of  proceedings.*     When  obligations 
arise  from  contract,  the  Court  is  to  be  guided  by  the  rules 
relatino-  to  Specific  Performance.^    The  cases  in  which  con- 
tracts may  be  specifically  enforced  are  the  same  as  those  in 
which  an  Injunction  may  be  granted,  with  this  exception 
that  in  cases  of  tort  the  danger  of  multiplicity  of  proceed- 
inos  is  an  additional  ground  for  injunctive  relief.^  Specific 
performance  may  be  decreed  when  the  act  agreed  to  be  done 
is  in   the  performance,  wholly  or  partly,  of  a  trust.''^     The 
word  '  trust '  includes  every  species  of  express,  implied, 
or  constructive  fiduciary  ownership.'*     An  Injunction  may 
be  o-ranted  where  the  defendant  is  trustee  of  the  property 
for  the  plaintiff.^     The  word  '  trustee '  includes  every  per- 
son holding,  expressly,  by  implication,  or  constructively 
a  fiduciary  character.'"     An  Injunction  may,  therefore,  be 
o-ranted  against  the  breach  of  any  trust,  whether  that  trust 


'Kerr,   Inj.,   518;  Joyce's  Doc-  verbally  or  by  wi-iting.     An  '  im 

trines  45.  plied '   trust  is  a  trust  which   is 

*  Act  I  of  1877,  ss.  51,  I'i.  founded  on  an  unexpressed,  but 
^  lb.  s.  54  111.  (/).  presumed,  i.e.,  implied  intention  of 
4  jfj^   g,  54.  the  party  creating  it.   [See  s.  3,  111. 

*  Act  I  of  1877,  s.  54,  («)•]  A  '  constructive '  trust  is  a 
6  jff^  gs.  12,  54.  ti'ust  which  is  raised  by  construc- 
'  /(j.,  s.  12,  el.  (o).  [As  to  thedis-  tion  of  equity,  without  reference 

tinction  between  specific  perform-  to  any  intention   of    the  parties, 

ance  strictly  so  called  and  the  en-  either  expi-ess  or  presumed,  and 

forcement  of  trusts,  see  Fry's  Spe-  although  there  should  be  no  such 

cific  Performance,  §§  38,  40  ;  Nel-  intention   of    the   parties    at    all. 

son,  118.]  [''^ee  s.    3,  Ills.    {b)—(/i).]    Snell's 

8  lb.,  s.  3.  An  'express  'trust  is  Equity,    v,  anta,  p.  204. 

a  trust  which  is  clearly  expressed  *  lb.,  s.  54,  cl.  (a). 

by    the   author    thereof   whether  »°  lb.,  s.  3. 


INJUNCTIONS    IN    THE    CASE    OF    CONTRACT.  295 

be  express  or  implied  or  of  a  constructive  cbaracter  only.* 
Private  trusts,  that  is,  trusts  whose  object  or  purpose  is 
not  of  a  public  or  charitable  nature,  are  now,  in  the 
territories  to  which  the  Act  extends,^  regulated  by  the 
Indian  Trusts  Act,  1882,  the  third  section  of  which 
defines  a  '  breach  of  trust '  as  "  a  breach  of  any  duty 
imposed  on  a  trustee,  as  such,  by  any  law  for  the  time 
being  in  force.'  Cbapter  III  of  that  Act  sets  forth  the 
duties,  and  Chapter  IV  treats  of  the  powers  of  trustees, 
whilst  the  Specific  Relief  Act  enacts^  that  contracts  made 
by  trustees  in  breach  of  the  former,  or  in  excess  of  the 
latter,  cannot  be  specifically  enforced  and,  therefore,  no 
Injunction  can  be  granted  to  prevent  the  breach  of  such 
a  contract.* 

The  issue  of  Injunctions  in  matters  of  trust  is  an  im- 
portant branch  of  equity  jurisdiction.  A  trustee  may 
not  use  the  powers  which  the  trust  confers  on  him  at  law, 
except  for  the  legitimate  purposes  of  the  trust.  If  he 
attempt  to  do  so,  the  Court  will  restrain  him  by  Injunc- 
tion from  making  a  wanton  exercise  of  his  legal  powers.^ 
In  the  exercise  of  its  powers  to  enforce  the  proper  per- 
formance of  their  duties,  the  Court  may  enjoin  trustees 
from  proceeding  in  disregard  of  the  conditions  necessary  to 
the  proper  exercise  of  their  authority  or  from  an  improper 
use  of  such  authority.  The  rights  of  the  ceshd  <jiie  trust  will 
be  protected  by  restraining  the  trustee  from  doing  any 
act  inimical  to  his  duty  as  such.  So  an  Injunction  will  be 
granted  when  necessary  to  prevent  a  trustee  incumbering 
the  trust  property  by  mortgage,  conveyance,  or  contract, 
or  in  any  other  manner  which  would  constitute  a  breach 
of  the  trust.  Equity  will  not,  however,  confine  its  pro- 
tecting powers  to  the  party  having  the  beneficial  interest, 
but  will,  in  a  proper  case,  grant  an  Injunction  in  favour  of 


•  See  Spelling's    Extraordinaiy  ^  Act  I  of  1877,  s.  21,  cl.  (*). 

Relief,  §§  561—570.  "  lb.,  s.  56,  cl.  (/; 

»  V.  ante,  pp.  207,  209.  *  Kerr,  Inj.,  fllS. 
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the  trustee  to  restrain  bis  cestui  que  trust^  or  co-trustee.^ 
It  is  a  principle  of  a  Court  of  Equity  tliat  a  trustee  shall 
not  be  pennitted  to  use  the  powers  which  the  trust  may 
confer  upon  him  at  law,  except  for  the  legitimate  pur- 
poses of  the  trust  ;  and  the  Court  will  restrain  him  from 
doing  so,  and  that  although  the  i)laintitF  may  have  a  remedy 
at  law  ;^  and  while  time  affords  no  sanction  to  establish 
breaches  of  trust,  the  Court  will  restrain  the  commission 
of  acts  in  violation  thereof.* 

So  it  has  been  the  invariable  practice  when  any  act 
involvino;  breach  of  trust  is  intended  to  be  done,  though 
not  in  its  consequences  irremediable,  to  restrain  such  act. 
So  if  ^1,  a  trustee  for  B,  is  about  to  make  an  imprudent 
sale  of  a  small  part  of  the  trust  property,  B  may  sue  for 
an  Injunction  to  restrain  the  sale,  even  though  compensa- 
tion in  money  would  have  afforded  him  adequate  relief  ;^ 
and  if  yl,  a  trustee,  threatens  a  breach  of  trust,  his  co- 
trustees, if  any,  should,  and  the  beneficial  owners  may, 
sue  for  an  Injunction  to  prevent  the  breach.^  It  Would  not 
be  relevant  to  the  present  enquiry,  nor  possible  -without 
a  review  of  the  general  law  relating  to  trusts,  to  mention 
all  the  instances  in  which  the  Courts  have  interfered  or 
may  interfere  in  matters  of  trust.  Ilhistrations  {!>)  to  {i) 
to  section  54  of  the  Specific  Relief  Act  are  all  examples 
of  the  class  of  cases  where  an  Injunction  is  sought  to 
enforce  an  obligation  arising  out  of  some  fiduciary 
relation.'^  Illustrations  {]>)  and  (/)  have  been  already 
cited.  In  Illustrations  {c)  and  (<?),  the  directors  stand  in 
a  fiduciary  relation  towards  the  shareholders.  The  case 
of  an  executor  dealt  with  by  Illustration  {e)  approaches 


•  Spelling  0/7    r«,  ;  557.  (1897). 

2  Act  I  of    1877,   s.   54,    111.  (/>) ;  *  Joyce's  Doctiines,  t5. 

KeiT,  In,i.,519.  *  Act  I  of  1877,   s.  54,    111.    (/). 

•  Joyce's    Docti-ines,    45  ;    Balh  (See  Joyce's  Doctrines,  45.) 
V.   atrult,  1    Hare,   146;  Act  I  of  •  //;.,  111.  (?-). 

1877,  s.  56,  cl.   (i)  ;  Itumja  Pal  v.  '  Colletfs  SpeciHc   Kelief  Act, 

Baba,    I.    L.    R.,    20    Mad.,    403  3KI. 
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that  of  a  trustee  and  is  hereinafter  separately  dealt  with. 
Illustration  («:/)  referring  to  voluntary  settlements  "  is  the 
complinient  to  section  24,  clause  (d),  and  section  25,  clause 
(e),  and  Illustration  (d).  These  show  that  neither  a 
purchaser  with  notice  of  a  prior  voluntary  settlement,  nor 
a  vendor  who  has  made  a  prior  voluntary  settlement,  can 
enforce  specific  performance  of  the  contract ;  that  is,  in 
each  case  the  other  party  to  the  subsequent  contract  may 
avail  himself  of  the  fact  of  the  prior  voluntary  settlement 
as  a  defence  to  a  suit  for  specific  performance  of  the 
contract.  Here,  in  Illustration  (^),  we  have  the  case  put 
of  one  interested  under  a  prior  voluntary  settlement, 
actively  interposing  as  against  the  settlor,  to  restrain  a 
sidisequent  contract  of  sale,  though  we  should  also  note 
that  the  Injunction  does  not  operate  here  indirectly  as  a 
specific  performance  of  the  settlement,  but  only  to  pre- 
vent an  extraneous  act  in  violation  of  it.  As  against  the 
intending  purchaser,  the  proper  course  is  to  give"  him 
notice  of  the  prior  settlement.  It  is  only  a  settlement 
of  which  there  might  be  specific  performance  under  section 
12,  clause  (a),  that  is  entitled  to  the  indirect  protec- 
tion of  an  Injunction  as  suggested  by  Illustration  (/z)."^ 
Illustrations  (A)  and  (/),  which  are  similar  cases,  refer  to 
the  equitable  jurisdiction  to  correct  abuse  of  confidence  and 
to  restrain  by  Injunction  the  publication  of  confidential 
communications,  paj)ers  and  secrets,  in  all  cases  where 
a  confidential  relationship  can  be  shown  to  exist,  the  Court 
fastens  an  obligation  on  the  conscience  of  the  party  who 
has  derived  any  confidential  comnmnication  through  that 
relationship,  and  will  enforce  it  against  him  in  the  same 
manner  as  it  enforces  against  a  party,  to  whom  a  benefit 
is  given,  the  obligation  of  performing  a  promise  on  the 
faith  of  which  the  benefit  has  been  conferred .^  Upon  this 
principle  persons  to  whom  such  confidential  communi- 
cations have  been  made,  and  persons  into  whose  posses- 

•  lb.,  295,  296.  2  Morhon  v.  Moat,  9  Ha.,  255. 
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sion,  or  to  whose  knowledge  documents  liave  come  in 
the  course  of  their  employment,  whether  as  legal  or 
medical  advisers,  agents,  assistants,  clerks  and  the  like, 
will  1)6  restrained  by  Injunction  from  making  them  public 
or  communicating;  their  contents  to  a  stranger  in  breach 
of  the  trust  and  confidence  reposed  in  them.^  In  the  case 
of  solicitors,  a  distinction  has  been  drawn  between  cases 
where  the  solicitor  voluntarily  makes  a  communication 
of  what  has  come  to  his  knowledge  in  the  course  of 
his  ])rofessional  employment,  and  cases  where  he  is  required 
to  disclose  what  he  knows  bv  giving  evidence  in  Court. 
In  the  one  case  the  Court  will,^  and  in  the  other  case  it 
will  not'^  interfere  by  Injunction,  the  propriety  of  his  being 
examined  being  left  to  the  consideration  of  the  Court 
before  which  he  is  to  appear  as  a  witness.  With  a 
further  view  to  the  protection  of  a  client  from  the  dis- 
closure of  confidential  communications,  the  Court  will 
not  permit  a  solicitor  who  has  been  employed  by  one 
party  to  a  suit  to  act  for  another  party  to  the  same  suit, 
either  in  that  suit  or  in  a  transaction  which  flows  out  of  it 
and  is  clearly  connected  with  it  against  his  former  client.* 
Similarly  if  a  person  who  has  a  trade  secret  employs 
others  under   a    contract   either    express    or    implied,    or 

*  Kerr,  Inj.,  48(3 ;  Joyce's  Doc-  Woodrotfe's  Law  of  Evidence,  pp. 
ti-ines,  138,  •224r.  The  protection  787—800.  The  law  relating  t  j  pro- 
does  not,  of  course,  extend  to  cases  fessional  communications  between 
where  a  fraudulent  transaction  has  solicitor  and  client,  is  (with  the 
come  to  the  knowledge  of  a  person  exception  of  the  substitution  of 
in  the  course  of  his  employment,  'illegal'  for  'criminal'  purpose 
since  "an  employer  can  have  no  in  s.  126)  the  same  in  India  as  in 
property  in  iniquitous  secrets."  England.  Framji  Bhlcaji  v.  Mo- 
Gar  tside  \.  0«/r«Ht,  3  Jur.,  N.  S.,  hanxing  Dhaiinhig,  I.  L.  K.,  18 
40.  Bom.,  263  (1893). 

'  Lewis  V.  Smith,  1  Mac.   &  G.,  *  Little  v.   Kingswood  Collieries 

417.  Co.,  20   Ch.    D.,  733.     This   prin- 

^  Beer  v.  Ward,  Jacobs,  77.     As  ciple  does  not  extend  to  questions 

to  the  privilege  relating  to  pro-  arising  under  the  practice  of  re- 

fessional  communications,  see  the  tainer     of     counsel.      Baijlis     v. 

Indian   Evidence  Act   (I  of  1872),  Grout,  2  M.  &  K.,  317.     See  gene- 

ss.    126  —  129.     Ameer    Ali     and  rally  Kerr,  Inj.,  489— 491. 
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under  a  duty,  express  or  implied,  those  others  may  be  re- 
strained by  injunction  from  disclosing  the  secret.^ 

Analogous  cases  may  be  found  in  the  rules  regulatino- 
the  issue  of  Injunctions  against  the  publication  of  letters^ 
and  other  unpublished  matter.  The  receiver  of  a  letter 
has  the  right  to  the  possession  of  it,  but  he  has  no  rio-ht 
subject  to  certain  recognised  qualifications,  to  publish  it 
without  the  consent  of  the  writer.  On  the  other  hand  as 
the  right  to  publish  belongs  to  the  writer,  the  receiver 
cannot  prevent  its  publication.  Should  the  receiver  threat- 
en to  publish  the  letter,  he  may  be  restrained  by  Injunc- 
tion from  so  doing,^  and  the  Court  may  order  the  letter 
to  be  destroyed.* 

Similarly  the  publication  of  lectures  ma}^  be  restrained 
when  such  publication  is  a  violation  of  trust  or  confi- 
dence.^ In  the  case  of  other  unpublished  manuscripts, 
drawings  and  the  like,  the  author  and  composer  has  an 
absolute  property  in  his  work  l)efore  publication.  He 
may  prevent  publication.  He  has  a  right  to  the  first 
publication,  and  whoever  deprives  him  of  that  priviletre 
is  guilty  of  a  wrong  which  the  Court  will  endeavour  to 
restrain.  In  restraining  by  Injunction  the  publication  of 
a  manuscript  or  other  unpublished  matter,  the  Court 
exercises  an  original  and  independent  jurisdiction  not  for 
the  protection  of  a  merely  legal  right,  but  to  prevent 
what  in  equity  the  Court  considers  and  treats  as  a  wrono-, 
whether  arising  from   a  violation  of  an  unquestionable 


'  Act  I  of  1877,   s.  54,  111.   (z)  ;  Inj,,   498,  494;    Spelling  02?.    cit., 

Kerr,  Inj.,  491,  492  ;  Joyce's   Doc-  §  567. 

trines,  224,  225  ;  Spelling  o^j.  cit.,  »  Act  I  of  1877,  s.  54,  111.  (y). 

§568;     MerryxKeather    v.    Moore  *  /^>.,  s- 55,  111.  (d)  ;  see  generally 

(1892),  2  Ch.,  518.  Kerr,  Inj.,  498-501.    The  applica- 

»  It  has,  however,  been  said  that  tion  for  an  Injunction  should  be 
the  Court  interfeies  to  protect  the  made  without  delay  before  de- 
vendor's  right  of  property  and  not  fendant  has  incurred  expense: 
because     letters    are    written    in  ib.,  500. 

confidence:    Gee   v.    Fritchard,  2  »  Caird  v.   Sime,  12    App.    Ca., 

Swanst.,  426;  but  see  also  Kerr,  326. 
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right  or  from  a  broach  of  contract  or  confidence.^  The 
exclusive  right  of  the  author  or  composer  ceases  upon 
publication.  After  publication  the  right  exists  only  by 
Statute  under  the  name  of  co[)yriglit,  and  the  jurisdiction 
by  interlocutory  Injunction  against  the  violation  of  copy- 
right is  in  aid  of  the  legal  right,  and  is  founded  upon  the 
necessity  of  protecting  the  property  from  irreparable 
damage  pending  the  trial  of  the  right. ^ 

Equity  will,  when  there  is  a  duty  incumljent  upon  one 
occupying  an  ordinary  relation  as  that  of  agent,  to  deliver 
a  thing  in  specie,  attach  a  trust  to  the  article  to  compel 
such  delivery,  and  enjoin  its  transfer  to  another  person 
than  its  owner.^ 

With  regard  to  the  parties  who  should  sue  for  an  In- 
junction in  cases  of  breach  of  trust,  either  the  beneficial 
owners  or  the  co-trustees  may  so  sue.*  Where  a  person 
has  a  common  interest  with  others  in  a  trust  fund  or  trust 
estate,  he  may  sue  on  behalf  of  himself  and  the  others  for 
the  protection  of  the  property  by  Injunction.^  With  re- 
gard to  suits  against  companies  and  corporations  see  §§ 
Q'2  (ii),  63  (iii).  In  the  case  of  the  alleged  breach  of  any 
express  or  constructive  trusts  created  for  public,  charitable 
or  religious  purposes,  the  Advocate-General  or  two  or  more 
persons  having  an  interest  in  the  trust  with  his  consent  may 
sue  in  respect  of  such  breach  of  trust.^  Though  the  pro- 
tection and  proper  administration  of  trusts  is  a  matter   of 


^Prince    Albert    v.    Slranr/c,    1  *  Act  I  of  1877,   h.    54,111.   (h)  ; 

Mac.   &    G.,    42.     See  as   to   this  Vaman  v.  Municipality  of  Shola- 

Mf.rry weather  v.    Moore  (1892),   2  pur,  I.  L.  R.,  22  Bora.,  652  (1897)  : 

Ch.,  522 ;  and  generally  as  to  In-  as  to  co-trustees,  see  Ramja   Pai 

junctions    in    these    cases:    Kerr,  v.  Bahn,   I.    I.   R.,  20  Mad.,   403 

Inj.,  493-498.  (1897). 

a  See^jy.v/,  Ch.  XI.  »  Kerr,  Inj.,  519:  see  Civ.  Pro. 

'  Spelling  op. cit.j^oQo;  Somerset  Code,  s.  30. 

\.  CovksoH,3F.Wms.,'^ii9;  Arundel  «  Civ.   Pro.  Code,  s.  539.     As  to 

V.  Phillii}fi,10Yefi.,  IS9  ;  Nutbroirii  private    endowments,    see    Brojo- 

V.    Thornton,  10  Ye!^.,  Id's ;  Fills  V.  viohun    Doss    v.    Hurrolall    Doss, 

Read,  3  Ves.,  163.  I.  L.  R.,  5  Cal.,  700  (1880). 
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great  importance,  great  care  should  be  exercised  in  the 
granting  of  interlocutory  Injunctions  against  trustees,  lest 
by  tying  their  hands  the  trust  estate  may  be  left  without 
a  representative.  The  trustee  should  not  be  divested  of 
his  trust,  until  he  has  had  an  opportunity  of  answering, 
except  in  a  case  of  pressing  necessity  and  imminent  pro- 
bability of  great  danger  and  detriment  from  delay.  The 
charges  should  be  specific  and  the  writ  will  not  be  awarded 
in  the  first  instance  upon  mei-e  general  charges  of  abuse 
and  violation  of  trust. ^ 

No  suit  against  a  person  in  whom  property  has  become 
vested  in  trust  for  any  specific  purpose,  or  against  his 
legal  representatives  or  assigns  (not  being  assigns  for 
valuable  consideration)  for  the  purpose  of  following  in 
his  or  their  hands  such  property  is  barred  by  any  length 
of  time.^  But  a  suit  by  trustees  against  their  co-trustees 
praying  for  an  Injunction  to  restrain  the  defendants  from 
excludino-  them  from  management  is  not  within  the 
operation  of  the  lastmentioned  section.^ 

Much  of  the  former  jurisdiction  of  equity    to  control  (ii) Injunctions 
by  Injunction  and  other  equitable   remedies  is  now  exer-  tors  and''^*^"^" 
cisable  by  the  Court  of  Probate  Jurisdiction.     The  Probate  '^;,^j!^'""'^'"^" 
Division  in  common  with  the  other  Divisions  of  the  Hioh 
Court  in   England  has   power  to  grant   Injunctions,   and 
to  appoint  Receivers  under  and  by  virtue  of  the  Judicature 
Act.     And  though  other  Divisions  of  the  Court  may  also 
have  powers  in  respect  of  a  deceased's  estate,  yet  applica- 
tions which  are  properly  made  in   the  Probate  Division 
will  not,    if  made    elsewhere,  be  encouraged.*      In  this 
country  in  which  the  same  Courts  exercise  concurrently, 
the  ordinary  Civil  and  Testamentary  and  Intestate  Juris- 
dictions, the  power  to  grant  Injunctions  in  these  matters 

'  Spelling's  Extraordinary  Re-  '  Manga  Pai   v.  Baba,  I.  L.  R., 

lief,  §558.  20  Mail.,  898  (1897). 

^  Act  XV  of  1877  (Limitation),  *  Spelling's    Extraordinary   Re- 

s.   10;  see  eases   cited   in  Mitra's  lief,  §§  571,585;  Williams  on  Exe- 

Liiuitation  Act,  .3rd  Ed.,  589-596.  cutoi  s,  9th  Ed.,  pp.  187,  433,  1953, 
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is,  as  is  now  the  case  in  England,  based  upon  Statute. 
The  equital)le  jurisdiction  to  interfere  by  Injunction  is  refer- 
able to  the  trust  relation  w  hich,  notwithstanding  the  increase 
of  legislation  on  the  subject,  executors  and  administrators 
still  hold  to  all  parties  interested  in  the  estates  entrusted 
to  them.^  Persons  entitled  to  relief  by  Injunction  against 
executors  and  administrators  are  those  directly  entitled  to 
the  beneficial  interest,  either  as  heirs  or  devisees,  in  the  estate 
in  the  actual  charge  of  executors  or  administrators,  or 
persons  less  directly  interested  as  being  creditors  of  the 
deceased's  estate.  The  Court  will  restrain  all  breaches 
and  abuses  of  trust  with  regard  to  the  disposition  of  the 
assets.  So  if  an  executor,  through  misconduct  or  insol- 
vency, is  bringing  the  property  of  the  deceased  into 
danger,  the  Court  may  grant  an  Injunction  to  restrain  him 
from  getting  in  the  assets,^  and  will  otherwise  interfere  for 
the  protection  of  the  estate.  The  Court  will  not  restrain  an 
executor  from  parting  with  the  assets,  unless  a  case  of  past 
or  probable  misapplication  of  them  has  been  made  out.^ 
Creditors  will  not,  as  a  general  rule,  be  entitled  to  an  Injunc- 
tion except  in  the  case  of  waste  or  mismanagement  where- 
by payment  of  the  indebtedness  to  them  is  imperilled. 
And  an  Injunction  is  properly  granted  against  executors, 
who  refuse  to  distribute  the  estate  rateably  among  the 
creditors  and  in  accordance  with  the  terms  of  the  devise 
and  are  theatening  to  secure  certain  favoured  creditors 
not  entitled  to  preference.*  There  is  nothing  to  prevent 
several  creditors  or  legatees  severally  instituting  actions 
for  administration  ;  but,  as  a  general  rule,  a  stay  of  pro- 
ceedings will  be  directed  when  a  decree  for  administration 
has  been  made  in  any  of  such  actions,  inasmuch  as  such 
decree  is  for  the  benefit  of  all  creditors  who  may  all 
come   in  under  it   and   receive   payment  of  their  debts  in 

»  Spelling  op.  cit.,  §  57-2.  *  Elam  v,    Elmn,    72    Ga.,    162 

"Act  I   of  1877,   s.  54,  111.  (e)  ;       (Amer.)  ;  Dfipau  v.  Mos^.%  3  Johns., 

Kerr,  Inj.,  508.  Ch.  349  (Amer.),   cited  in  Spelling 

"  Kerr,  Inj.,  509.  op.  cit.,  p.  465. 
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due  course  of  administratiou.^  If  A  in  an  administra- 
tion-suit, to  which  a  creditor  B  is  not  a  party,  obtains 
a  decree  for  the  administration  of  C's  assets,  and  if  B 
proceeds  against  Cs  estate  for  his  debt,  A  may  sue  for 
an  Injunction  to  restrain  B.^  The  jurisdiction  is  not 
confined  to  those  entitled  to  the  beneficial  interest  in 
the  trust  fund  in  charge  of  executors  and  adminis- 
trators, but  will  in  proper  cases  be  administered  in 
their  favour.  Relief  is  as  freely  granted  in  favour  of, 
as  against,  executors  and  administrators,  where  neces- 
sary for  their  protection  in  administering  the  estate.^ 
So  an  Injunction  has  been  granted  before  probate  on  the 
application  of  a  person  appointed  executor  to  restrain 
another  person  appointed  co-executor  from  intermeddling 
with  the  estate  and  improperly-  dealing  with  it  before 
probate.* 

In  all  suits  concerning  property  vested  in  a  trustee, 
executor  or  administrator,  when  the  contention  is  between 
the  persons  beneficially  interested  in  such  property  and  a 
third  person,  the  trustee,  executor  or  administrator,  shall 
represent  the  persons  so  interested,  and  it  shall  not  ordi- 
narily be  necessary  to  make  them  parties  to  the  suit. 
But  the  Court  may,  if  it  thinks  fit,  order  them  or  any  of 
them  to  be  made  such  parties.^  When  there  are  several 
executors  or  administrators,  they  shall  all  be  jnade  parties 
to  a  suit  against  one  or  more  of  them.  Provided  that 
executors  who  have  not  proved  their  testator's  will,  and 
executors    and    administrators  beyond  the   local  limits   of 

*  AVillianis   on  Executors,   180"_',  perly  entitled  in  the  original  pro- 

1908:  Spelling- o^^f (7.,  §582;  6'oo'*»/  ceeding  in    which    the  order    for 

Chumler    Luv)     v.     Rnssick     Lali  administration  had  been  made. 

Mitter,  I.  L.  E.,  15  Cal.,  '202  (1888).  »  Spelling  02J.  rit.,  §  573. 

9  Act  I  of  1877,   s.   5-t,  111.  (q)  ;  *  In   the  goods  of   Moore,  13  P. 

Lutcheemund  Sett  v.  .S'.  ^1/.  Komul-  D.,  36  ;  .see  Williams  op.  cit.,  1953  ; 

money  Dossee,  1  Ind.  Jar.  N.  S.,  9  as  to  the  executor's  right  to  an  In- 

(1866).  junction,  see  Williams  op.  6v7.,1799; 

In  the  last  mentioned  case,  itAvas  and  of.  Act  I  of  1877,  s.  54,  111.  (y). 

held  that  the  application  was  pro-  '  Civ.  Pr.  Code,  s.  4.37. 
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the  jurisdiction  of  the    Court,  need  not  be  made  parties.^ 
Unless  the  Court  directs    otherwise,   the    husband  of    a 
married  administratrix  or  executrix  shall  not  be  a  party  to 
a  suit  by  or  against  lier.^ 
(iii,  injunc-  The  jurisdiction  of  the  Court  to  interfere  by  Injunc- 

corporations.  ^^ou.  against  the  acts  of  public  corporations  of  whatever 
nature  is  based  upon  the  relation  of  trust.  A  corporation, 
like  an  individual,  may  dispose  of  its  property,  and  the 
Court  will  not  interfere,  unless  a  trust  and  a  breach  of 
that  trust  is  established.  If  corporate  property  be  affect- 
ed by  a  trnst,  the  power  and  jurisdiction  of  the  Court  to 
enforce  and  execute  the  trust  attaches  equally  as  it  does 
upon  other  property.^  Public  functionaries  or  bodies  in- 
corporated by  Statute  for  a  particular  purpose  or  the 
promotion  of  a  public  benefit,  may  not  exceed  the  juris- 
diction, which  has  been  entrusted  to  them  by  the  Legisla- 
ture. So  long  as  they  strictly  confine  themselves  within 
the  limits  of  their  jurisdiction,  and  proceed  in  the  mode 
which  the  Legislature  has  pointed  out,  the  Court  will  not 
interfere  to  see  whether  any  regulation  or  alteration, 
which  they  make,  is  good  or  bad  ;  but  if,  under  pretence 
of  an  authority  which  the  law  does  give  them  to  a  certain 
extent,  they  go  beyond  the  line  of  their  authority,  and 
assume  to  themselves  a  power  which  the  law  does  not 
give  them,  the  Court  no  longer  considers  them  as  acting 
under  the  authority  of  their  commission,  but  treats  them  as 
persons  acting  without  legal  authority.* 

Where  a  public  body  has  received  by  Statute  a  discre- 
tionary power  and  is  laid  under  an  obligation  to  do  a 
particular  thing,  such  as  to  levy  and  collect  a  rate,    an 

'  lb.,  s.  438.  Inj.,  p.  718  (Corporations  and 
*  lb.,  s.  439.  Quasi-Corporations). 
'  Kerr,  Inj.,  566;  High,  Inj.,  *  Frmoinv.  Lewis,  4  My.  &  Cr., 
Chs.  XXI,  XXII;  Spelling's  Extra-  249,  254  ;  9  Sim.,  66  ;  Joyce's  Prin- 
ordinary  Relief,  Cli.  XVI.  See  also  ciples,  24,  25  ;  Kerr,  Inj.,  568  ;  see 
Gluck  and  Becker's  Receivers  of  High,  Inj.,  §  1308  et  seq.,  as  to  In- 
corporations, 2nd  Ed.;  and  Joyce's  junctions  against  public  officers. 
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Injunction  cannot  be  granted  by  a  Court  so  as  to  deprive 
such  public  body  of  the  power  of  exercising  its  discre- 
tion or  to  prohibit  it  from  discharging  the  obligation.^ 
In  the  case  of  corporations  for  charitable  purposes 
such  as  hospitals,  free  schools  and  the  like,  the  Court  has 
no  jurisdiction  to  interfere  with  the  visitorial  power  unless 
it  finds  a  breach  of  trust  ;  but  where  there  is  a  breach  of 
trust  the  Court  will  interfere  to  see  the  trusts  properly 
performed  notwithstanding  that  there  may  be  a  general 
or  special  visitor.^  A  municipal  corporation  is  considered 
to  hold  a  similar  relation  to  the  citizens  and  taxpayers 
within  its  boundaries  as  that  held  by  a  private  corpora- 
tion to  its  members  ;  that  is  it  occupies  the  relation  of  a 
trustee.  As  agents  and  trustees,  those  for  the  time  occu- 
pying municipal  offices  may  be  called  to  account  in 
equity  by  various  actions  and  restrained  by  Injunction 
from  all  breaches  of  trust  and  abuses  of  power.^  In  the 
case  cited  below*  the  Court  observed  as  follows  : — "  There 
can,  I  think,  be  no  doubt  that  if  the  Port  Trustees 
or  any  other  corporation  or  public  company  in  Bom- 
bay were  to  do  or  attempt  to  do  any  act  in  excess  of  their 
powers,  as  contained  in  the  Charter  or  Legislative  Act 
from  which  they  derive  their  being,  and  such  acts  would 
be  injurious  to  the  rights  of  property  of  an  individual, 
such  individual  woukl,  on  general  principles,  have  a  right 

*  The  Municipal  Commissioners  lief,  §  676  ;  Hij^li,  Inj.,  §  1336.  See 
forthe  Toion  of  Madras  \.  Branson,  New  Londonw  Brainard,22Conr\., 
I.  L.  R„  3  Mad.,  201  (1881).  See  552  6  (Amer.),  cited  in  Joyce's  Inj., 
Joyce's  Inj.,  730.  731.     Municipal    Acts    fi-Hquently 

'  Kerr,   Inj.,  572  ;  as  to  munici-  expressly  declare  that  municipal 

pal  corporations  see  ih.,  567,  Joyce's  funds  are  to  be  held  and  applied  by 

Inj.,   718,   and  i)Ost ;  spiritual  or  the  municipality  as  trustees.     See 

ecclesiastical    corporations,  Kerr,  Vuman  v.    MunicipaUti/   of  SholU' 

Inj.,  573;  quasi-corporations  aggre-  pur,  I.  L.  R.,  22  15om.,  652  (1897). 

gate,  Joyce's  Principles,  299;  quasi-  ■*  Shepherd  v.  The  Trustees  of  the 

corporations    sole;    Joyce's    Inj.,  Port  of  Bombaij,l.\j.  \l.,  \  ^ova.,, 

753 ;  and  as  to  clubs,  societies  and  132,   142,  cited  with  approval  in 

castes.  Vaman  v.  MunicipaUti/  of  Shola- 

•  Spelling's  Extraordinary  Be-  pur,  I.  L.  R.,  22  Bom.,  651  (1897). 
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to  the  protection  of  this  Court  by  Injunction  or  other 
appropriate  relief/'  So  a  suit  will  lie  at  the  instance  of 
individual  taxpayers  for  an  Injunction  restraining  a  muni- 
cipality from  misapplying  its  funds,'  as  also  to  restrain 
by  Injunction  a  municipality  from  levying  an  illegal  tax.^ 

A  contract  made  by,  or  on  behalf  of,  a  corporation  or 
public  company  created  for  special  purposes  which  is 
in  excess  of  its  powers  cannot  be  specifically  enforced, 
and  therefore  no  Injunction  can  be  issued  in  respect  of 
the  breach  of"  such  a  contract.^ 

With  regard  to  the  parties  in  an  action  against  a  corpora- 
tion, the  English  rule  is  that,  if  there  is  a  trust  for  public 
purposes,  or  the  act  complained  of  affects  the  revenues  of 
the  corporation,  the  suit  should  be  instituted  by  the  Attor- 
ney-General at  the  instance  of  a  relator  or,  if  he  declines 
to  interfere,  a  certain  number  may  file  a  bill  on  behalf  of 
themselves  and  others  making  the  Attorney-General  defend- 
ant. If  the  trust  be  of  a  private  nature  the  Attorney-General 
should  not  be  a  party.*  In  the  case  of  public  charities 
the  Code  of  Civil  Procedure  provides  for  a  suit  at  the 
instance  of  the  Advocate-General  or  two  or  more  persons 
interested  in  the  trust,  who  have  obtained  his  consent.* 

*  Vaman     v.    Municipality     of  junction  with  the  exercise  of    a 

Sholapur,  I.  L.  R.,  22  Bom.,  646  rijfht,  or  alleged  right,  of  officers 

(1897) ;  as  to  the  misapplication  of  of  a  municipal  body  to  levy  taxes 

corporate   funds,    see    Kerr,  Inj.,  and  dues.     It  is,  however,  subrait- 

569—571.  ted  that  Injunction  is  the  proper 

'  The  Sural  City  Municipality  v.  remedy  to  prevent  the  collection 
Ochhavaram  Jamnadas,  I.  L.   K.,  of  an    illegal   tax   (see   Spelling's 
21   Bora,,  630,   635  (  896)  :   in  this  Extraordinary  Relief,   §  644,  and 
case    the    Injunction    which    had  Ch.  XV,  ^^f/.w-uw,  where    the  sub- 
been  granted  by  the  first  Court  ject  of  Injunctions  pertaining  to 
was  dissolved  and  the  suit  dismiss-  taxation   is   fully  dealt  with)— at 
«h1  upon   the  ground  only  that  the  any  rate  where  there  are  special 
tax  was  legally  imi)osed.     In  the  circumstancesattendingthcthreat- 
oarlier  case  of  Hormayi  Karsetji  ened  injury  to  distinguish  it  from 
V.  W.  a.  Pe,lder,  12  Bom.  H.  C.  R.,  a  mere  trespass.    High,  Inj.,  §  485.^ 
199  (1875),   tht!  Court    appears  to  »  Act  I  of  1877,  s.  21,  cl.  (/). 
have  doubted   Mhcther  the  Court  ♦  Kerr,  Inj.,  567. 
ought  to  interfere  by  way  of  In-  •  Civ.  Pr.  Code,  s.  539. 
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In  other  cases,  where  there  are  numerous  parties,  one  party 
may  sue  or  defend  on  behalf  of  all  in  the  same  interest.'  It 
has  further  been  held  that  as  an  individual  shareholder  or 
policy-holder  may  sue  a  company  in  the  funds  of  which  he 
is  interested,  an  individual  ratepayer,  though  his  personal 
interest  may  be  small  but  not  less  real,  may  sue  a  muni- 
cipal corporation  to  the  funds  of  which  he  contributes  and 
in  the  proper  application  of  which  he  is  necessarily 
interested.^  An  Injunction  directed  to  a  corporation  or 
public  company  is  binding  not  only  on  the  corporation 
or  company  itself,  but  also  on  all  members  and  officers  of 
the  corporation  whose  personal  action  it  seeks  to  restrain.^ 

It  has  been  held  that  delay  in  making  an  application 
to  restrain  a  corporation  from  applying  the  corporate  funds 
to  other  purposes  than  the  proper  purposes  of  the  Act  is 
not  material.* 


'  Ib.,s.  30. 

'  Vaman  v.  Municipdli/y  of 
Sholapur,  I.  L.  R.,  22  Bora.,  616 
(1897),  in  which  the  plaintitt's  suit 
was  held  not  to  fall  within  the 
prohibition  of  clause  (k)  of  s.  56 


of  the  Specific  Relief  Act. 

^  Civ.  Pr.  Code,  s.  495. 

*  Attorncy-Genernl  v.  Eastlake, 
11  Ha..  '2'li',  Attorney-General  v. 
Mayor,  <kc.,  of  Plymouth,  1  W.  R. 
(Eng.)  445. 


CHAPTER  VIL 

Injunctions  in  cases  of  Tort. 

§   .64.     Touts.  (b)  Injunction. 

§    65.    Who  may  sue  and  be  sued  §    67.    Principles  upon  which  an 

in  respect  of  torts.  injunction  will  be  grant- 

§    66.     Remedies  in  case  of  Tort.  ed  in  cases  of  Tort. 
.                (rt)  Damages. 

Torts.  §  64.     So  far,  the  meaning  of  an  injunction  as  a  fown 

of  relief,  the  principles  upon  which,  and  the  practice 
according  to  which,  it  will  be  granted,  together  with  the 
issue  of  Injunctions  in  the  case  of  judicial  proceedings,, 
contract,  transfer  of  property  and  trust,  have  been  dealt 
with.  There  now  remains  for  consideration  onlv  the 
question  of  the  grant  of  this  relief  in  cases  of  tort.  It 
is  not  proposed,  and  it  would  indeed  be  beyond  the  scope  of 
this  work,  to  deal  in  detail  witlithe  substantive  law  of  torts 
or  (which  would  in  effect  amount  to  the  same  thing)  to 
enumerate  every  particular  instance  in  which  an  Injunction 
has  been,  or  may  be,  granted  in  respect  of  the  threatened 
commission  of  a  tort.  In  India  the  general  principles 
trovernino;  the  grant  of  this  form  of  relief  whether 
arising  in  contract  or  tort  have  been  codified  by  the 
Specific  Relief  Act.  Whilst  a  correct  apprehension 
of  these  principles  is  of  the  first  importance,  the  cases  to 
be  found  in  the  books  under  the  various  heads  of  tort 
are  for  the  most  part  mere  applications  of  those  principles- 
to  the  various  circumstances  which  are  the  subject- 
matter  of  the  general  law  of  torts.  The  Chapters  of  this 
work,  therefore,  treating  of  Injunctions  in  cases  of  contract 
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and  toi't  do  not  purport  to  deal  with  all  the  instances  in 
which  an  Injunction  has  been,  or  may  be,  granted  against 
a  threatened  breach  of  contract  or  commission  of  tort. 
Such  a  treatment  of  the  subject-matter  would  in  fact, 
involve  a  complete  discussion  both  of  the  law  of  contract 
and  tort  together  with  a  mere  repetition  of  the  fact  that 
injunctive  relief  is  available  wherever  there  is  a  threat- 
ened breach  of  an  obligation  imposed  by  that  law.  All 
that  is  really  necessary  is  to  ascertain  first,  whether  under 
the  substantive  law  relating  to  contract  and  tort  there  is 
an  obligation,  the  breach  of  which  is  threatened:  secondly, 
whether  the  general  principles  regulating  the  grant  of 
Injunctive  relief  permit  of  such  remedy  under  the  parti- 
cular circumstances  of  the  ease.  Such  instances  as  are 
given  of  cases  in  which  an  Injunction  has  been,  or  may 
be,  issued  are  so  given  as  illustrations  merely  of  the 
practical  working  of  those  general  principles  which  are  the 
real  subject-matter  of  this  work. 

There  is  no  codified  substantive  law  of  torts  in  India. ^ 
Such  law  must,  therefore,  be  sought  for  in  the  English  and 
Indian  case-law  and  text-books.^ 

The  position  of  the  law  of  torts  in  the  field  of  juris- 
prudence has  been  described  as  follows  : —  The  members 
of  a  political  society  necessarily  impinge  upon  the  free 
action     of     each     other.      The     law    determines   what 


'  In  1886  Sir  Frederick  Pollock  Leading    Cases    on    the    Law    of 

completed  a  draft  of  a  Civil  Wrongs  Torts;  Innes'  Principles  of  theLaw 

Bill  for  the  Government  of  India  of  Torts  (1891) ;  Underhill's  Law  of 

which  in  certain    places    departs  Torts,  6th   ed.   (1894)  ;    Bigelow's 

from  the  existing  English  law  and  Elements  of    the  Law  of    Torts; 

which  will  be  found  at  p.  536  of  Alexander's    Indian  Case-law   on 

his  fourth  edition  of  the  Law  of  Torts,    3rd    ed.    (1891);   CoUett's 

Torts.    The  draft,   however,    was  Manual  of  the  Law  of  Torts,  7th 

not  proceeded  with.  ed.    (1895).      Text-books     dealing 

'  See,    as  to  the    general   Law  with  specific  branches  of  the  law 

of  Torts,  Pollock  on  Torts,  4th  ed.  of  torts  are  mentioned  in  succeed- 

(1895) ;  Clerk  and  Lindsell's  Law  ing  pages, 
of    Torts,  2nd  ed.   (1896)  ;   Ball's 
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amount  of  freedom  of  action  each  member  may  exercise. 
The  rights  of  each  within  the  limits  so  determined  to 
the  unfettered  enjoyment  of  the  benefits  of  social  life,  so 
far  as  they  are  enforceable  by  the  State,  are  called  his 
legal  rights,  and  every  other  person  in  the  community  is 
under  a  legal  duty  to  respect  those  rights  by  so  ordering 
his  conduct  as  lo  abstain  from  causing  a  violation  of  them. 
Every  legal  duiy  vrvvards  a  person  presupposes  in  him  a 
privilege  to  invoke  the  law  (1)  to  protect  him  against 
any  breach  of  the  legal  duty,  or  if  the  legal  duty  be 
violated  ;  (2)  to  cause  restitution  to  be  made  or  compensa- 
tion to  be  given  to  him. 

A  tort  or  injury  is  a  violation  of  a  present- right.  The 
right  involved  in  a  tort  is  distinguished  from  that  in  a  con- 
tract by  its  being  in  actual  enjoyment  at  the  time  of  the 
commission  of  the  tort,  while  that  of  a  contract  is  the  right 
to  the  fulfilment  of  a  promise  made  by  some  person. 
Further,  contractual  rights  are  rights  against  determinate 
or  known  persons,  while  those  with  which  torts  are  con- 
cerned are  styled  rights  as  against  indeterminate  persons, 
because  it  cannot  be  known  beforehand  who  will  violate 
them.  It  is  a  right  in  rem,  whilst  rights,  arising  out  of 
contract,  transfer  of  property  or  trust  dealt  with  in  Chapter 
VI,  are  rights  in  personam  or  rights  of  that  nature. 

Both  riglits  may  be  violated,  but  in  the  case  of  a  con- 
tract the  violation  is  and  must  be  by  the  other  party  to 
the  contract,  while  in  the  case  of  a  tort  it  may  be  by  any 
member  of  the  community  or  class  of  the  community. 
The  law  of  torts  forms  a  portion  of  private  law  which  is 
concerned  with  questions  as  between  man  and  man  as 
distinguished  from  public  law  which  is  concerned  with 
questions  (1)  between  individuals  and  the  community  as 
in  criminal  law,  or  (2j  between  the  community  and 
another  community  as  in  public  international  law.  Law 
again,  whether  public  or  private,  consists  of  two  portions, 
one  of   which,  called  substantive  law,    deals  with    rights 
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and  the  other,  called  adjective  law,  with  the  methods  by 
which  substantive  law  is  administered.*  Injunctions  have 
only  a  place  in  private  law.  The  law  of  torts  forms  a 
part  of  the  substantive  portion  of  private  law.  The  law 
relating  to  Injunctions  forms  a  part  of  the  adjective  por- 
tion of  private  law  or  the  law  of  procedure. 

A  tort  has  been  theoretically  defined  to  be  the  unau- 
thorized prejudicial  interference  of  some  person  by  act 
or  omission  with  a  right  in  rem  of  another  person  ;  and 
the  conduct  which  brings  about  the  prejudicial  interfer- 
ence is  said  to  be  tortious.^  Considered  more  practically 
and  from  the  point  of  view  of  English  jurisprudence, 
a  tort  is  an  act  or  omission  giving  rise,  in  virtue  of 
the  common  law  jurisdiction  of  the  Courts,  to  a  civil 
remedy,  which  is  not  an  action  of  contract.^  It  is  com- 
monly said  to  be  an  actionable  wrong  independent  of 
contract. 

Torts  may  constitute  :  (1)  personal  lorongs,  viz.,  (a) 
wrongs  affecting  the  safety  and  freedom  of  the  person,  such 
as  assault,  false  imprisonment  and  the  like  ;  (/>)  wrong& 
affecting  personal  relations  in  the  family,  such  as  seduction, 
enticing  away  of  servants  ;  (c)  wrongs  affecting  reputation, 
such  as  slander  and  libel  ;  (d)  wrongs  affecting  estate 
generally,  such  as  deceit,  slander  of  title,  malicious  pro- 
secution. (2)  Wrongs  to  property^  viz.,  (a)  trespass,  (5) 
waste,  (c)  interference  with  rights  analogous  to  property, 
such  as  private  franchise,  patents,  copyrights.  (3) 
Wrongstoperson,  estate  and  property  generally,  such  as  (a) 
nuisance,  {h)  negligence,  (c)  breach  of  absolute  duties 
specially  attached  to  the  occupation  of  fixed  property, 
to  the  ownership  and  custody  of  dangerous  things,  and 
to  the  exercise  of  certain  public  callings.* 

>  Innes'  Principles  of  the  Law  Underbill's  Law  of  Tort,  6th  ed., 

of  Torts  (1891),  pp.  1—5.  p.  5.  ■ 
*  /&.,  p.  5.  *  Pollock  on  Torts,  p.  7  :  to  the 

3  Pollock  on  Tort,  p.  4  ;  see  also  classification  there  given  the  tort 

the     fuller    definition    given     in  of  waste  is  added. 
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Who  may  sue        §  65    Generally   speaking,   every  person   who  has  been 
and  be  sued  in  .    .  i  ,       ,1  .     .  p      .       ,  ■    ,    •  ,• 

respect  of         injured  by  the  coininission  01  a  tort  may  maintain  an  action 

*°'"***  therefor.'     An    Injunction,  however,  cannot   be    granted, 

where  the  applicant  has  no  personal  interest  in  the 
matter.^  The  question,  whether  a  right  of  action  for  a 
tort  is  assignable  so  as  to  entitle  an  assignee  to  sue  in  his 
own  name,  is  one  which  apparently  has  never  been  decided, 
though  presumably,  when  the  question  arises,  it  will 
be  held  that  the  general  rule  is  that  it  cannot  be  so 
assigned.^  As  to  the  effect  produced  on  liability  for  a 
wrong  by  the  death  either  of  the  person  wronged  or 
the  wrong-doer,  the  general  rule  expressed  in  the  form 
of  the  maxim  '''actio  personalis  moritur  cum  persona^' 
is  that  the  riglit  to  sue  and  the  liability  to  be  sued 
for  torts,  ceases  with  the  life  of  either  party.*  But  the 
rule  does  not  apply  where  the  tort  consists  of :  (1)  the 
appropriation  by  the  defendant  of  specific  property  or  its 
proceeds  or  value  belonging  to  the  plaintiff  ;^  (2)  an  injury 
committed  by  the  deceased  within  one  year  before  his 
death  ;  ^  (3)  or  an  injury  which  has  occasioned  pecuniary 
loss  to  the  estate  of  a  deceased  committed  within  the  same 
time''  ;  (4)  an  injury  causing  the  death  of  the  deceased,  if 
he  or  she  leaves  a  wife,  husband,  parent  or  child.*  Subse- 
quently, to  the  passing  of  the  last  mentioned  Act,^  it  was 

'  There  are  some  exceptions  ;  so  *  Phillips  v.   Homfray,   24   Ch. 

an  alien  enemy  can  only  sue  with  D.,  439;  Pollock,  op.  rtX,  65,  66  ; 

the  permission  of   the  Governor-  Clerk  and  Lindsell,  07>.  ci<.,  45,  46, 

General.     Civ.  Pr.  Code,    s.  430,  •  Act     XII     of     1855 ;     Gokul 

and  a  Corporation  cannot  sue  for  Chandra    v.    Basik  Ber/um,  Mar., 

a  tort  merely  affecting  its  reputa-  344 ,   which  ruling  as  regards  an 

tion.    Mayor    of    Manchester    v.  action  for  defamation  is  not  now 

Williams,  1891,  1   Q.  B.,  94  ;   see  law:    see  Act  X  of   1865,  s.   268; 

Underhill,  op.  cit.,  51;  Clerk  and  Act  V  of  1881,  s.  89. 

Lindsell,  oi).  cit.,  34.  *  Id.  ;  Haridas  Ramdas  v.  Ram- 

»  Act  I  of  1877,  s.  56,  cl.  (A;).  das    Mathuradas,    I.    L.    R.,     13 

'  Clei'k   and  Lindsell,  o/j.   cit.,  Bom.,  677  (1889). 

46—49.  »  Act  XIII  of    18.35 ;    see  Alex- 

*  Underhill,      op,     cit.,      129  ;  ander,  op.  cit.,  273—278,  and  cases 

Pollock,   op.  cit.,  55 ;  Clerk  and  there  cited. 

Lindsell,  op.  cit.,  41.  »  Act  X  of  1805,  s.  268. 
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enacted  by  the  Succession  Act  and  the  Probate  and 
Administration  Act  '  that  all  demands  and  rights  to 
prosecute  or  defend  a  proceeding,  existing  in  favour  of 
or  against  a  person  at  the  time  of  his  decease,  survive  to 
and  against  his  executors  or  administrators  ;  except  causes 
of  action  for  defamation,  assault,  or  other  ■personal  injuries 
not  causing  the  death  of  the  party  ;  and  except  also 
where,  after  the  death  of  the  party,  the  relief  sought 
could  not  be  enjoyed,  or  granting  it  would  be  nugatorv."^ 

As  to  the  persons  who  may  be  sued,  generally  speaking, 
every  person  who  commits  a  tort  not  arising  out  of  the 
performance  of  a  contract  is  liable  to  be  sued.^  No  person 
can  be  sued  for  a  tort  arising  out  of  the  performance 
of  a  contract,  who  would  be  incapable  of  entering  into  that 
contract.*  The  Sovereign,  however,  cannot  be  sued  ;  but 
this  exemption  is  personal  and  does  not  extend  to  public 
officers  of  State  acting  on  behalf  of  the  Crown.  The 
agent  is  responsible  even  though  the  act  be  directly 
ordered  by  the  Crown.  Nor  can  foreign  sovereigns  or 
ambassadors  of  foreign  powers  be  sued."  An  Injunction 
cannot  be  granted  to  interfere  with  the  ])ublic  duties  of 
any  department  of  the  Government  of  India  or  the  Local 

'  Act  V  of  1S81,  s.  89.  37, 39)  is  no  real  exception  (Pollock, 

'  See  as  to   the  effect  of  death,  op.  ciC,  48).    A  corporation  is  liable 

marriage  or  insolvency  of  parties  to  be  sued,  for  a  tort  of  the  thing 

on  pending  suits,  Civ.   Pr.  Code,  done  or    omitted    is    within    the 

Ch.     XXI  ;    as  to  the    effect    of  purpose  for  which  the  corporation 

insolvency,  see  Underbill,  op.  ciL,  exists  ;  if  not,  the  person  authori- 

131;  Clerk  and   Lindsell,  36,  37;  sing  or  committing  the  tort  can 

Civ.  Pr.  Code,  s.  370.     A  cause  of  alone  be  sued.     Underhill,  52,  55  ; 

action  arising  out  of  a  statutory  Pollock,   53 ;  Clark  and  Lindsell, 

duty  to  the  deceased  survives  to  49-52. 

his  executors;  Peebles  v.   Oswald-  *  Jennings  v.   Eundull,  ST.  R., 

twistle   Urban  District   Cotmcil,   2  335 ;     Burnard    v.      Haggis,      14 

Q.  B.  (1896),  159.  C.    B.,  N.  S.,  45  ;    Underhill,  55  : 

'  The    suggested    exception    of  Pollock,  49. 

torts  depending    upon    fraud   or  *  Clerk  and  Lindsell,  34  ;  Rogers 

malice     committed     by      persons  v.  Rajendro  Dull,  8  Rl.  I.  A.,  1.30, 

raentallyincapableof  such  (Under-  131  (1860). 
hill,t»/).  cit.,  52;  Clerk  and  Lindsell, 
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Kemedies  in 
case  of  tort. 


(a)  Damage 


Government,  or  with  the  sovereign  acts  of  a  Foreign 
Government.'  When  several  persons  join  in  committing  a 
tort,  the  general  rule  is  that  each  is  responsible  for  the  in- 
jury sustained  by  their  common  act,  the  liability  of  the 
wrong-doer  being,  as  a  general  rule,  joint  and  several.^ 
"Whoever  commits  a  wrong  is  liable  for  it  himself.  It  is 
no  excuse  that  he  was  acting  as  an  agent  or  servant  on 
behalf  and  for  the  benefit  of  another.  But  that  other  may 
well  be  also  liable  ;  and  in  many  cases  a  person  is  held 
answerable  for  wrongs  not  committed  by  himself ;  ^  as 
when  the  wrong  is  committed  by  agents,  servants  or 
contractors.* 

§  66.  The  remedies,  available  in  the  case  of  tort  commit- 
ted or  threatened,  are  compensation  for  the  injury  by  the 
grant  of  damages,  and  Injunctions  to  prevent  the  com- 
mission or  continuance  of  the  tort. 

As  in  cases  of  breach  of  contract,  the  ordinary  remedy 
in  case  of  tort  lies  in  damages.  There  is  no  fixed  rule 
for  estimating  damages  in  cases  of  injury  to  the  person. 

The  damages  in  respect  of  injuries  to  property  are  to 
be  estimated  upon  the  basis  of  being  compensatory  for 
the  deterioration  in  value  caused  by  the  wrongful  act, 
and  for  all  natural  and  necessary  expenses  incurred  by 
reason  of  such  act.  Where  any  special  damages  have 
naturally  and  in  sequence  resulted  from  the  tort,  they  may 
be  recovered  but  not  otherwise,  and  the  damages  awarded 
must  include  prospective  damages  or  the  probable  future 
injury  resulting  to  the  plaintiff  from  the  tort.  The  Court 
may    consider    circumstances   of    aggravation    and    miti- 


>  Act  I  of  1877,  s.  56,  cl.  (d.)  ' 
•Clerk  and  Lindsell,53;  Alex- 
ander, oj).  at.,  55;  Ganesh  Singh 
V.  Ram  Raja,  3  B.  L.  K.,  P.  C  ,  44 
(1869) ;  but  see  Krinhna  Mohun 
Bysack  v.  Kunjo  Behari  Bysack, 
9C.  L.  R.,1  (1881) 

*  Pollock,  07.     So    the    circum- 


stance that  the  defendant  was 
acting  under  orders  is  no  answer 
to  a  claim  for  an  Injunction: 
Collard  v.  Marshall  (1892)  1  Ch., 
575. 

*  See  Clerk  v.  Lindsell,  58—90 ; 
Pollock, 67-95 ;  Underhill,  56-83; 
Alexander,  47,  et  seq. 
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gation.  Damages  in  actions  of  tort  founded  upon  con- 
tract must  bo  estimated  in  the  same  way  as  they  are 
estimated  in  breach  of  contract.^ 

In  addition  to  the  remedy  by  action  for  damages  {h)  Injunc- 
in  respect  of  torts  which  have  actually  been  committed, 
there  is,  in  certain  cases,  an  ancilhiry  remedy  by  way  of 
Injunction  to  prevent  the  commission  of  torts  which  are 
threatened  or  anticipated  or  in  cases  of  continuing  injuries 
to  restrain  their  continuance.  Specific  relief  will  be  granted 
by  way  of  Injunction,  to  prevent  the  breach  of  an  obliga- 
tion existing  in  favour  of  the  applicant,  whether  expressly 
or  by  implication.'^  The  term  "  obligation  "  includes  every 
duty  enforceable  by  law,  and,  therefore,  all  those  duties 
corresponding  to  rights  in  rem  which  are  the  subject-matter 
of  the  law  of  torts.  Torts  of  all  kinds  may  be  restrained 
by  Injunction.  Theoretically  it  would  seem  that  the  Court 
has  jurisdiction  even  to  issue  an  Injunction  against  the 
threatened  commission  of  such  a  personal  tort  as  an 
assault.  But  whether  it  would  ever  exercise  that  power 
is  another  question,  since  the  proper  remedy  of  a  person 
who  is  under  apprehension  of  an  assault  is  to  apply  under 
the  criminal  law  to  have  the  defendant  bound  over  to 
keep  the  peace.^ 

Injunctions  are  rarely  granted  in  the  case  of  personal 
wrongs.  Injunctions  have,  however,  been  issued  against 
the    publication  of    libel,*  and  against    slander    of    title. 

'  TJnderhill,  96— 112;   see    .also  no    pretence    for    inflicting     that 

Alexander,3— 10;  and  Indian  cases  injury  upon    him,    it  appears    to 

there  cited  ;  Mayne  on  Damages  ;  me  that  the  Court  ought  to  inter- 

Collett's    Law  of    Torts  and   the  fere,"  per  Jessel,  M.  K.,  in  Aslatt 

Measure  of  Damages.     Olerk  and  v.  Corporation  of  Southamjdon,  16 

Lindsell,  op.  ciL,  Ch.  VI.  Ch.  D,,  148  (1S80). 

»  Act  I  of  1877,  s.  54;  as  to  teni-  »  Act  I  of  1S77,  s.  3. 

porary  Injunctions,  see  ss.  492,  493,  "  Clerk  and  Liiulsell,   678,679; 

Civ.  Pr.   Code,  see  also  Clerk  and  of.  Act  I  of.lS77,  f.  56,  cl.  (i). 

Lindsell,  (i77,  el  seq. ;  "  the  moment  »  Sec  Act  I  of   1877,  s  55,  ill.  (e), 

you  find  there  is  a  legal  principle,  which  shows  that  Injunctions  may 

that  a    man  is  about  to   suffer  a  be  granted  in  the  case  of  wrongs 

serious  injury,   and  that  there  is  not  injurious  to  property. 
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The  most  frequent  instances  of  the  exercise  of  Injunctive 
jurisdiction  occur  in  the  case  of  wrongs  to  property  or  to 
})erson  and  estate  and  property  generally.  And  so  Injunc- 
tions have  been  and  are  commonly  granted  against  tres- 
pass,' waste,^  disturbance  of  easements,''  infringements  of 
patents,*  copyright,^  piracy  of  trademark,^  and  nuisance." 
The  question  of  the  grant  of  Injunctions  in  the  case  of 
defamation,  and  in  these  latter  cases  of  wrono-s  affectini; 
propert}^  and  to  stay  wrongful  acts  of  a  special  nature,  is 
dealt  with  in  subsequent  Chapters  of  this  work. 
Principles  §  elj.     An  Injunction  will  only  be  granted  to  prevent  the 

Injunction  breach  of  an  obligation  that  is  a  dut}^  enforceable  by  law.^ 
in' casts  oT^  There  must,  therefore,  be  in  the  first  place,  a  legal  right 
*'>'■*•  and  an  invasion   or   threatened  invasion  of  that  rio;ht.     It 

is  not,  however,  in  every  case  of  injury  or  threatened 
injury  that  the  Court  will  interfere  by  Injunction.  The 
Court  must  be  satisfied  that  the  injury  which  is  appre- 
hended will  be  either  continuous  or  frequently  repeated 
or  serious.  In  particular,  an  Injunction  will  not  be 
granted  to  prevent  on  the  ground  of  nuisance  an  act  of 
which  it  is  not  reasonably  clear  that  it  will  be  a  nuisance.^ 
It  is  not,  however,  necessary  that  actual  injury  should 
have  been  suffered.  When  there  is  a  practical  certainty 
that  substantial  damage  is  imminent,  the  plaintiff  may 
apply  for  an  Injunction  at  once  without  waiting  until  it 
has  actually  happened.'"  In  order  to  maintain  an  action 
at  common  law,  actual  damage  had  to  be  m;ide  out  : 
but  it  was  not  necessary  to  show  that  in  an  action  for  aii 
Inj«nction.     It   was  and  is    sufficient  to  shew  that   what 

»  See  ib.,  s.  54,  ill.  (o).  »  Act  I  of  1877.  sa.  54,  .3 ;  v.  ante 

*  See  ib.,  ills.  (I),  {m),  (n).  p.  100. 

■  See  ib.,  s.  55,  ill.  (a).  <»  Act  I  of  1877,  s.  56,  cl.  (g). 

*Seei6.,  s.  54,  ill.  (?/).  "Clerk    and   Liiidsell's    Torts, 

»  See  ib.,  ill.  (v).  679,  680,  684,  as  to  serious  damage! 

•  See  ib.,  ill.  [w)  and  Explanation  v.  ante,  p.  106 ;  and  Boy  son  v.  Deane. 
to  that  section.  I.  L.  R,,  22  Mad.,  251  (1898), 

»  See  t6.,  ills,  (r),  (s),  (f). 
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has  been  done  is  jikely  to  produce  damage.^  Where 
an  act  threatening  danger  to  a  person's  land  is  such 
that  injury  will  inevitably  follow,  a  Court  may  grant 
a  perpetual  Injunction  restraining  the  continuance  of 
that  act,  even  though  no  damage  has  actually  occurred 
before  institution  of  suit.  And  where  actual  injury  has 
occurred  subsequently  to  the  filing  of  the  plaint,  the 
plaint  may  be  amended  so  as  to  show  the  nature  and 
extent  of  such  injury.^  Thus,  in  the  case  last  cited,  the 
plaintiffs  and  defendants  owned  adjoining  lan<ls.  Close  to 
the  boundary  line  the  defendants  dug  a  trench  110  feet 
long  and  9  feet  deep,  the  sides  towards  the  bottom  sloping 
in  the  direction  of  the  plaintiff's  land.  The  plaintiff  sued 
for  a  perpetual  Injunction  restraining  them  from  continu- 
ing to  dig,  for  the  cost  of  filling  up  the  excavation,  and 
for  other  relief.  The  defendants  pleaded  that  they  had  a 
right  to  dig  as  they  pleased  on  their  own  land,  and,  that 
as  the  plaint  did  not  allege  any  injury,  it  disclosed  no 
cause  of  action.  The  first  Court  held  that  no  cause  of 
action  accrued  until  damage  had  actually  occurred,  and 
therefore  dismissed  the  suit.  Upon  appeal  to  the  High 
Court  the  learned  ffudges,  in  dealing  with  an  order  of 
remand  which  had  been  made,  observed  as  follows  : — 

"  If  the  Munsiff  was  right  in  holding  that  actual  injury 
would  alone  give  a  cause  of  action,  then  he  was  right  in 
dismissing  the  suii^,  because  anything  that  happened  sub- 
sequent to  the  institution  of  the  suit  could  not  supply  a 
cause  of  action  which  did  not  exist  before.  In  our  opin- 
ion he  was  wrong  in  his  view  of  the  law.     A  suit  for 


*  Mellin  v.  White,  1891, 3  Ch.,2Sl.  doubt  upon  tlieprssibility  of  bring- 

See  as  to  the  observations  made  in  iiig  an  action  for  an    Injunction 

this  case  on  appeal  (1895,   A.   C.  quia   timet  before  any  damage  has 

154),   Clerk  and  Lindsell's  Torts,  actually  liappenetl. 

684,  685,  where  it  is  pointed   out  •  Bindii    Basini  Chowdhrani  v. 

that  certain  passages  in  the  judg-  Jahnabi   Chowdhrani,  I.  L.  R.,  24 

nients  of  the  appeal  Court  must  Cal.,  2G0  (1S96). 
not  be  understood  as  throwing  any 
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Injunction  may  bo  a  suit  for  preventive  relief,  and,  under 
sec.  54  of  the  Specific  Relief  Act,  a  perpetual  Injunction 
may  be  granted  to  prevent  the  breach  of  an  obligation 
existing  in  favour  of  the  applicant,  whether  expressly 
or  by  implication.  The  same  section  provides  that  when 
a  defendant  invades  or  threatens  to  invade  the  plaintiff's 
right  to,  or  enjoyment  of,  property,  the  Court  may  grant 
a  perpetual  injunction  in  certain  specified  cases.  Illus- 
tration (r)  attached  to  the  same  section  indicates  a  case 
in  which  an  Injunction  may  be  sued  for  to  restrains  defend- 
ant from  doing  an  act  which  threatens  injury  to  the  plain- 
tifFs  property,  although  no  such  injury  had  actually  ensued. 
In  the  case  of  Pattison  v.  Gilford  ^  the  Master  of  the  Rolls, 
speaking  of  the  principles  upon  which  a  Court  of 
Equity  interferes  when  an  Injunction  is  asked  for,  says  : 
*  I  take  it  that,  in  order  to  obtain  an  Injunction,  a  plain- 
tiff who  complains,  not  that  an  act  is  an  actual  violation 
of  his  right,  but  that  a  threatened  or  intended  act,  if 
carried  into  effect,  will  be  a  violation  of  the  right,  must 
show  that  such  will  be  an  inevitable  result.  It  will  not 
do  to  say  a  violation  of  the  right  may  be  the  result ;  the 
plaintiff  must  show  that  a  violation  will  be  the  inevitable 
result.'  And  then  he  proceeds  to  cite  a  case  decided  by 
Lord  Tottenham,  and  another  case  in  which  the  Lord 
Chancellor  says  :  '  I  consider  this  Court  has  jurisdiction 
by  Injunction  to  protect  property  from  an  act  threatened, 
which,  if  completed,  would  give  a  right  of  action.  I  by 
no  means  say  that  in  every  such  case  an  Injunction  may 
be  demanded  as  of  right,  but  if  the  party  applying  is 
free  from  blame  and  promptly  applies  for  relief,  and 
shows  that  by  the  threatened  wrong  his  property  would  be 
so  injured  that  an  action  for  damages  would  be  no  ade-; 
quate  redress,  an  Injunction  will  be  granted.'  The  facts  of 
that  case  had,  it  is  true,  no  analogy  to  the  present  case,  but 
still  the  Master  of  the  Rolls  was  dealing  with  the  principle 

»  L.  R.,  18  Eq„  259. 
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upon  which  relief  is  given  against  a  threatened  wrong, 
and  the  case  is,  we  think,  an  authority  that  such  a  suit  will 
lie  when  the  threatened  act  is  of  such  a  character  that 
it  must  inevitably  result  in  injury — inevitably  in  the  sense 
in  which  the  Master  of  the  Rolls  says  he  uses  the  word, 
that  is  to  say,  not  in  the  sense  of  there  being  no  possi- 
bility the  other  way,  because  Courts  of  Justice  must 
always  act  upon  the  theory  of  very  great  probability 
being  sufficient,  but  in  the  sense  that  there  must  be 
such  a  great  probability,  that,  in  the  view  of  ordinary 
men,  using  ordinary  sense,  the  injury  would  follow. 
The  Munsiff  was,  therefore,  we  consider,  wrong  in  holding 
that,  as  a  matter  of  law,  actual  injury  before  suit  must 
in  every  case  be  alleged  and  proved  in  order  to  niaint'iin 
the  suit,  and  that  it  is  sufficient,  if  it  is  alleged  that  the 
result  of  the  act  complained  of  must  inevitably,  in  the 
sense  we  have  stated,  flow  from  it.  Whether  the  case  is 
one  in  which  an  Injunction  or  any  other  relief  should  be 
granted,  or  what  precise  form  the  Injunction  should  take 
are  questions  which  the  Courts,  dealing  with  the  facts, 
must  decide  with  reference  to  the  provisions  of  sees.  53 
and  54  of  the  Specific  Relief  Act.  It  may  be  that  the 
plaintiff  is  not  entitled  to  the  relief  which  she  claims  or 
to  relief  in  the  particular  form  in  which  she  claimed  it,  but 
that  would  not  make  the  suit  unmaintainable.  Now,  no 
better  proof  of  the  inevitable  consequence  of  an  alleged 
act  can  be  given  than  that  the  contemplated  injury  had 
actually  ocurred,  and,  we  think,  it  is  quite  competent 
for  the  plaintiff  in  this  case  to  give  evidence  of  that 
injury,  although  it  had  not  occurred  prior  to  the  institu- 
tion of  the  suit,  and  for  the  purpose,  and  in  order  to 
give  due  notice  to  the  defendants  of  the  fact,  wliich  it  is 
intended  to  i)rove,  the  plaint  might  properly  be  amended."  ' 


^  Bindn    Basini  Chowdhrani    v.       24   Cal.,    263-2G5    (1S96),  v.  on<e,' 
Jahnubi    Chowdhrani,    I.    L.  R.,       p.  103. 
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Assuming  that  there  has  been  an  invasion  or  threatened 
invasion  of  a  leo-al  rio;ht  involvinor  substantial  damage,  the 
applicant  for  an  Injunction  must  have  a  pei'sonal  interest 
in  the  matter.^  Further,  he  must  not  have  acquiesced  in 
the  wrong  complained  of.^  The  Court  will  consider  whe- 
ther the  plaintiff  by  his  acquiescence  in  the  defendant's 
conduct  has  caused  him  to  alter  his  position.  A  person 
should  complain  without  delay  before  expenditure  has 
been  accrued  and  the  defendant's  position  has  been  alter- 
ed. But,  as  there  can  be  no  acquiescenc  ewithout  know- 
ledge, mere  lapse  of  time  between  the  defendants  com- 
mencing to  incur  the  expenditure  and  the  application  for 
an  Injunction  w^ll  be  immaterial,  if  the  plaintiff  did  not 
become  aware  of  the  expenditure,  until  after  it  was  coni- 
pleted.  Acquiescence,  moreover,  seems  to  be  regarded 
as  the  subject  of  degree,  it  being  said  that  a  less  degree  of 
acquiescence  will  justify  the  refusal  of  an  interlocutory 
Injunction  than  will  justify  the  refusal  of  an  Injunction 
at  or  after  the  heainng.^  As  a  general  rule,  mere  delay, 
not  causing  the  defendant  to  alter  his  position,  even 
though  the  plaintiff  may  have  been  perfectly  aware  of  the 
infringement  of  his  rights,  is  no  ground  for  refusing  an 
Injunction,  unless  it  is  so  long  as  to  bring  the  case  within 
the  statute  of  limitation.* 

The  conduct  of  the  applicant  or  his  agents  must  not 
have  been  such  as  to  disentitle  him  to  the  assistance  of 
the  Court.^  And  an  Injunction  will  not  be  granted  when 
equally  efficacious  relief  can  certainly  be  obtained  by  any 
other  usual  mode  of  proceeding,  except  in  case  of  breach 
of  trust.^  The  ('ourt  v/ill  consider  the  question  of  the 
balance   of  convenience^,  and  in  the  exercise  of  the  wide 

»  Act  I  of  1877,  s.  56,  cl.  (Ic).  »  Act  I  of  1877,  s.  56,  cl.  {j) ;  v. 

2  76.,  cl.  (/i).  ante,  p.  113. 

•  Clerk    and   Lindsell,   op.   cit.,  *  lb.,  cl.  (/);  v.  ante,  p.  126. 
682,  V.  ante,  p.  115.  »  Clerk    and  Lindsell,   op.  cit., 

*  lb.,  V.  ante,  p.  123.  681  ;  v.  ante,  p.  126. 
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discretion  with  which  it  is  vested,  the  whole  of  the  cir- 
cumstances of  the  j)articular  case.^  Under  the  provisions 
of  the  Specific  Relief  Act^  when  the  defendant  invades  or 
threatens  to  invade  the  plaintiff's  right  to,  or  enjoyment 
of,  propert}^/  the  Court  may  grant  a  perpetual  Injunc- 
tion in  the  following  cases,  namely  : — (a)  Where  the 
defendant  is  trustee  of  the  property  for  the  plaintiff; 
{h)  where  there  exists  no  standard  for  ascertaining  the 
damage  caused  or  likely  to  be  caused  ;  (c)  where  pecu- 
niary compensation  would  not  afford  adequate  relief  ;  {d) 
where  it  is  probable  that  pecuniary  compensation  cannot 
be  got  ;  and  (e)  where  the  Injunction  is  necessary  to 
prevent  a  multiplicity  of  judicial  proceedings.*  So  an 
Injunction  will  be  granted  to  restrain  a  bare  trespass, 
if  the  Court  is  satisfied  that  it  will,  unless  restrained, 
be  frequently  repeated  ;  the  ground  upon  which  relief 
is  given  being  to  prevent  the  plaintiff  being  put  to  the 
trouble  and  inconvenience  of  having  to  bring  successive 
actions  from  time  to  time  to  recover  a  series  of  small 
damages.^ 

»  See  generally  as  to  the  princi-  See  s.  55,  ill.  [e),  and  as  to  libel  the 

pies  upon  which  an  Injunction  will  following  Chapter, 

be  gi-anted  (Ch.  II,  «»<«).     So  the  *  v.  ani!e,  Ch.  II,   for  a  commen- 

interests  of  third  persons  must  be  tary  on  these  rules  and  as  to  clause 

in  some  cases  considered ;  as  for  (b),  see  also  Sri  Sadagapa  v.  Sri- 

instance,  where  the  granting  of  an  mahant,   I.    L.   R.,   22  Mad.,  193 

Injunction  would  cause  the  stop-  (1898). 

page  of   trade  and  the  throwing  *  Clerk  and    Lindsell  op.    cit., 

out  of  work  of  a  large  number  of  679.     Illus.  (p)  and   {q)  of  Act  I 

work-people.     Clerk  and  Lindsell  of  1877,  s.  51,  are  both  examples 

op.   cit.,    682;    Wood  v.    Suidiff'e,  of  cl.  (e)  of  that  section.    111.  (^j) 

2  Sim.  N.  S.,  165.  assumes  that  the   suit   has   been 

*  Act  I  of  1877,  s.  51.  so  brought,   as,   under  s.  43,  to  be 

^  The  Act  apparently  does  not  binding   upon  [see  s.   42,  ill.   (a)J 

contain  the  principles   regulating  all  the  villagers.     In  the  illustra- 

the  issue  of  Injunctions  in  cases  tion  the  Injunction  is  supposed  to 

other  than  those  of  injury  to  pro-  be  limited  to  restraining  suit ;  but 

perty,  e.g.,  purely  personal  wrongs,  it  might  also  have  been  to  restrain 

such  as  libel,  though  it  is  quite  clear  the  doing  any  acts  under  the  pre- 

that  it  has  jurisdiction  to  restrain  tence  of  right.     Collett's  Specific 

acts    not   injurious    to    property.  Relief  Act,  312,  313. 
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l.iinii.ilii'ii. 


Tlie  Injunction  wliicli  will  he  <^riinto(l  mav  !)('  tcmiioi'ai-v^ 
or  perpetual.-  In  oifhcr  case  ilie  Injunction  may.  if 
necessary,  he  in  a  mandator v  forni."^  The  (^urt  mav 
ij;rant  damages  eitlicr  in  suhstitution  t'oi-,  or  in  aiMirir)n  In. 
nn  Injimction.  There  may  he  a  conihination  of  damages 
and  an  Injunction,  wliere  the  circumstances  require  it.' 
li  i<  douhtt'iil  wliotJKM' the  Enii,-1i-li  ( 'ourts  liave  juri-dic- 
lion  to  award  damages  in  lieu  of  an  Injimction  wlnri^ 
the  injur}'  is  not  yet  connnitted,  l)ut  threatened  only,  luii 
apparently  tlie  inclination  of  the  ('ourt  is  in  tlu'  direction 
of  holdino-  that  it  has  not."^ 

Suits  for  compensation  for  torts  not  specially  ]>rovi- 
ded  for  in  the  schedule  of  the  Limitation  Act  (XV  of 
1N77)  are  governed  hy  article  ?>('»  of  ijiat  Act.  under  wliitdi 
the  period  is  two  years.  Torts  to  the  person  or  reputati(Ui 
as  well  as  suits  for  compensation  for  wrongful  distress  or 
seizure  of  property  are  ooverned  ly  the  one  year's  rule — 
(arts.  19 — 27).  Most  instances  of  torts  to  moveal)le  and 
immoveahle  property  are  governed  hy  the  three  years"  rule 
(ai'ts.  87 — 41,  48,  49).  A  similar  period  governs  suits  for 
compensation  for  injury  caused  by  an  Injunction  wrong- 
fully ol>tained  (art.  42).  •Sixty  years  is  the  period  in  the 
ca?e  of  all  suits  hy  the  Government.  As  already  explained, 
laches  may  aflPect  the  question  of  the  grant  of  an  inter- 
locutory Injunction.  Xo  specific  ]u-ovision  is  made  in  the 
schedule  of  the  Limitation  Act   for   suits   for  a  perpetual 


>  Civ.  Pr.  Code,  ss.  492-493; 
Act  I  of  1877,  s.  53.  A  case  of 
substantial  damage  must  be  made 
nut :  S/if'pfi/rd  v.  Trtuffifis  of  Fort 
uf  Bomhini,  T.  L.  K.,  1  Bom.,  It:) 
(1876). 

*  Act  I  of  1877,  ss.  5-J,  .13. 

•  V.  ante,  p.  129.  Tlie  granting 
of  an  order  in  effect  mandatoiy 
is  an  exercise  of  jurisdiction, 
which  the  Court  is  generally  very 
unwilling  to  resort  to  on  an  inter- 


locutory application  :  Shepherd  v. 
Truslecs  of  Port  of  BodiIki//,  I.  L. 
H.,  1  Bom.,  143  (1876). 

■*  Th/'  Land  MorU/nr/fi  Banl-  of 
Iitditt  V.  Ahmedbhoji  Hah'ihhnij, 
1.  L.  Pv.,  8  Bom.,  77,  91  (1S8.S)  ; 
V.  anie,  p.  145;  as  to  damages  in 
substitution  see  Frifz  v.  nnhaoti, 
14  Ch.  D.,.548. 

*  Marlu}  V.  Prirr,  IS94,  1  Ch., 
281;  Clerk  and    T.iii.NcH  up.  rii., 

ms. 
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Injunction,'  and  rlio  period  oC  >ix  years  under  article  12(i 
will  be  applioaljle  to  such  a  suit.'  The  doctrine,  however. 
of  laches  being  applicable  to  suits  for  Injunctions,  tlie 
( 'ourts  may  in  the  exercise  of  their  discretion  decline  to 
make  a  decree,  even  if  a  much  lesser  time  than  six  years 
lias  elapsed.^ 


■  Except  suits  foi-  Injunction  to  possession  and  so  obtained  equally 

restrain  waste,  wliioli  arojrf^verncd  efficacious   relief,   the  exceptional 

li.v  art.  41.  form  of  relief  by  Injunction  bad 

^  Kuiuiha  Siihai  v.  Mntln,  I.  L.  been  legally  refused  to  him, 

R.,  13  Mad..  44.",  (1890).  The  Court  «  .See    Mitra's    Limitation   Act, 

in  this  case  further  held  that  as  7G4. 
the  plaintiff  might' have  sued  for 


CHAPTER  VIII. 

Injunctions  in  cases  of  Defamation,  Malicious 
Words  and  Slander  of  Title. 

§  68.    Personal  Injuries.  §  70.     Malicious      Words      and 

^  Slander  of  Title. 

4;  69.    Defamation.  „  „, 

^  .  §  /I.    Injunctions    in    cases    op 

(i)  Libel.  Defamation,  Malicious  Words 

(ii)  Slander.  and  Slander  of  Title. 

Personal  In-         §   68.    Personal  wrongs  are  sucb  as  affect  the  safety  and 
juries.  freedom  of  the  person  ;  personal   relations  in  the  family  ; 

wrongs  affecting  reputation  ;  and  wrongs  affecting  estate 
generally,  such  as,  amongst  others,  malicious  words  and 
slander  of  title. ^  As  already  observed^  torts  of  all  kinds, 
including  therein  personal  wrongs,  may  be  restrained  by 
Injunction.  So  theoretically  the  Court  has  jurisdiction 
to  restrain  so  personal  a  wrong  as  an  assault,  though 
whether  it  will  exercise  that  jurisdiction  is  more  than 
doubtful.  In  other  words  though  the  jurisdiction  exists 
in  the  case  of  all  torts,  that  jurisdiction  may  not  in  fact 
be  exercised  owing  to  the  peculiar  character  of,  and  cir- 
cumstances attending,  certain  forms  of  tort.  It  may  be 
that  the  wrong  is  of  too  slight  a  character,  or  is  remediable 
])y  damages,  or  equally  efficacious  relief  may  be  obtainable 
otherwise  than  by  Injunction.  Though,  as  a  matter  of 
fact,  Injunctions  in  the  case  of  personal  wrongs  have  been 
generally  confined  to  cases  of  defamation,  malicious  words 
and  slander  of  title,  the  jurisdiction  exists  and  may  be 
exercised  in  other  cases. 

•  V.  ante,  Ch.  VII.  2  v.  ante,  Ch.  VII. 
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§  G9,  Theriglitof  each  man  to  the  iininijiairoJ  posses- Defamation, 
sion  of  his  reputation  and  good  name  is  a  legal  right. 
Inasmuch  as  reputation  depends  upon  opinion,  and  o})inion 
in  the  main  on  the  communication  of  thought  and  informa- 
tion from  one  man  to  another,  he  who  directly  communi- 
cates to  the  mind  of  another  matter  untrue  and  likely  in 
the  natural  course  of  things  substantially  to  disparage  the 
reputation  of  a  third  person  is,  on  the  face  of  it,  guilty 
of  a  leo;al  wrono;  for  which  the  remedy  is  an  action 
of  defamation  for  damages,  and,  if  the  circumstances 
justify  it,  an  Injunction.^  Defamation  may  be  embodied 
either  in  writing  or  in  some  other  permanent  form  in  which 
case  it  is  called  libel,  or  it  may  be  otherwise  published 
in  some  fugitive  manner,  when  the  tort  committed  is 
slander. 

A  libel  is  a  false  defamatory  and  malicious  writing,  picture,  (ij  libsi. 
or  the  like  tending  to  injure  the  reputation  of  another.^ 
Libels  are  generally  in  writing  or  printing,  but  this  is  not 
necessary  ;  the  defamatory  matter  may  be  conveyed  in  some 
other  form.  For  instance,  a  statue,  a  caricature,  an  effigy, 
chalk  marks  on  a  wall,  signs  or  pictures  may  constitute  a 
libel. ^  A  libel  is  of  itself  an  infringement  of  a  ri(>;ht,  and 
no  actual  damage  need  be  proved  in  order  to  sustain  an 
action.  The  defendant,  however,  may  plead  justification, 
that  is,  the  truth  of  the  libel,  because  the  law  will  not 
permit  a  man  to  recover  damages  in  respect  of  an  injury 
to  character  which  he  either  does  not,  or  ought  not  to, 
possess  ;  and  he  may  also  plead  privilege  and  will  be 
protected  thereby  in  the  absence  of  malice.*     An  action 

'  Clerk  and  Lindsell's  Torts,  473.  credit,  or  to  cause  him  to  be  feared 

'  Underhill  on  Torts,  135;  any-  or  avoided  :  ib.,  137. 
thing  is  defamatory  which  imputes  "  Monson  v.  Tussands,  Limited, 
conduct  or  qualities  tending  to  1891,  1  Q,  B.,  692. 
disparage  or  degi-ade  the  plaintiff ;  ''  See  Alexander  on  Torts,  247 — 
or  to  expose  him  to  contempt,  262.  As  to  the  issue  of  inter- 
ridicule,  or  public  hatred,  or  to  locutory  Injunctions  where  privi- 
projudice  his  private  character  or  logo  is   pleaded,  see   Quartz  Hill, 


o-Ji] 
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ot"  libel  will  lie  at  the  suit  ut"  an  iiicurporated  traJiu^ 
conipany  iu  respect  of  a  libel  calculated  to  injure  its  re- 
])utation  in  the  way  of  its  business  without  proof  of  special 
damage.' 
(ii)  siaiukr.  Slander  is  a  false  del'aniator}-  and  nialiciou>  \  crbal  state- 
ment tending  to  injure  the  reputation  of  another.'^  Slan- 
der, unlike  libel,  is  not  of  itself  according  to  English  law 
an  infringement  of  a  right  unless  damage  ensues,  either 
actually  or  presumptively.  Damage  will  be  presumed 
where  the  slander  imputes  a  criminal  offence  punishable 
by  imprisonment  ;  unfitness  for  society  ;  or  misconduct  in, 
or  want  of  some  necessary  qualification  for,  the  plaintiff's 
})rofession  or  trade  or  office  of  })rofit,  or  some  conduct 
which  might  cause  him  to  be  de[)rived  of  an  office  of 
Iionour.^  Upon  the  (juestion  whether  the  rule  of  English 
law  which  requires  proof  of  special  damage  to  sustain  an 
action  for  slander  except  in  s[>ecial  cases,  is  aji[)licable  in 
this  country,  there  is  still  a  conflict  of  authority.*  The 
distinction  which  has  been  drawn  between  written  and 
verbal  defamation  has  been  condenuied  by  many  Judges 
and  authorities  of  eminence  both  in  Enolund  and  this 
country.^  It  has  however  now  been  settled  by  the 
Oalcutta  High  Court  that  abusive  and  insultinj'-  lanjiuaiic 
not  amountino-  to  defamation  is  not  actionable.'^ 


ifv.,  MiniiKj  Co.  V.  />VrtZ/,  20  CIi.  D.. 
i)U7:Sor!rt>',  cbc,  deGhins  v.  Tifij/i- 
iiiiih\s;  d.t:,  Co.,  25  Cli.  D.,  1 ; 
Poiili'U  V.  CfuiUo,  W.  X.  (1887), 
U*2;  aiul  where  jiistiHcation  is 
pleaded,  lioiinard  v.  Pcmjinatt. 
]8<Jl,2Cli.,2(j9;  v.yyo*/. 

'  South  Uc.lAon  Coal  Coinpunij. 
Ld.  V.  North- Eastern,  News  Asso- 
ciation, Limited,  1  Q.  B.  (1894), 
133. 

'  Undorliill  oil  rit.,  l.S.j.  Slan- 
der may  also  be  eoinimiiiiuated  by 
other  sounds  than  words,  as  by 
hissinjr  {f/rerjori/  v.  JJrKiiswir/:.  6 


M.  &  G.,  959)  or  by  gestures 
(<:idsol<'  V.  Mothers,  1  M.  &  \\., 
5U1. 

"  Uudorhill  »/y.  cU.,  l.'ij,  152. 

*  See  Alexander  on  Torts,  [>[>. 
2(53—265,  and  eases  there  eitcd. 
The  Full  Boneh  deeisioa  cited  in 
the  next  note  does  not  settle  this 
question  as  the  language  in  that 
ease  was  hekl  not  to  be  defama- 
tory. 

*  Oirish  I'hainler  Mitter  v.  data- 
dhari  Sadiihhiui,  F.  l>,,  reference 
I.  L.  i;..  2(j  Ual.,  (353  (1899). 
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i^  70.  *■  Words  cannot  of  themselves  amount  to  a  Maliciou' 
direct  infringement  of  any  right  except  that  ol  reputation,  ^landcruf 
and  cannot,  therefore,  apart  from  '.-on sequence:?,  give  a 
cause  of  action  except  when  they  are  defamatory  of  the 
person  comphiining.  They  may,  however,  be  the  cause 
of  damai^c  to  it  man  in  the  conduct  of  his  affairs, 
and  such  damage  may  amount  to  a  legal  wrong.  W 
pro{)erty  of  any  kind  is  for  sale,  and  any  one,  without 
hiwfid  motive,  comes  forward  and  falsely  alleges  that  any 
incumbrances,  charges  or  liabilities  exist  with  respect 
to  it,  or  otherwise  impeaches  or  cuts  down  the  right  or 
capacity  of  the  vendor  to  make  a  good  conveyance,  and 
in  consequence  the  bargain  goes  off,  an  action  lies,  which 
is  commonly  known  under  the  name  of  '  slander  of  title.' 
This  is  not  properly  an  action  for  words  spoken  or  for 
libel  written  or  published,  but  an  action  on  the  case  for 
special  damage  sustained  by  reason  of  the  speaking  or 
publication  of  the  slander  of  the  plaintiff's  title."  ^  tSo  it 
may  be  slander  of  title  to  allege  of  any  one  that  be  is 
selling  goods  in  infringement  of  a  patent  or  copyright,'^ 
or  to  set  up  a  false  claim  of  lien,^  or  analogously  to 
disparage  the  quality  of  a  man's  goods  and  thereby 
})revcnt  their  sale.* 

Other  false  and  malicious  statements  causin<'-  daniai-c 
may  also  be  actionable.  >So  where  a  idaintiff'  lost  her 
marriage  through  the  defendant  falsely  and  maliciously 
alleging  that  she  w'as  already  married,  the  plaintiff"  was 
held  to  have  a  good  cause  of  action  ;^  as  was  also  the  case 


'  (Jlcrk    and    Lindsoll's    Torts,  v.    Lawen  Chemical    Manm't;    C'c • 

r)Hi.  L.   K.,  9  Ex.,  218;  this  piinciplu 

*  Sec  W'nn  V.  Wiebl,  L.  15..4Q.  seems  to  be  asssunied  in  U'/n'd;  v. 
B.,  730;  Vic/:.s  v.  Brooks,  io  Cli.  Mellin  (1895),  A.  C,  154,  thou-jh 
1).,  22;  cf.  Hi  &  47  Vic,  c.  57,  itpon  anothoi-  gioiuul  doubts  an: 
s.  32.  in    that    case    thrown    upon    the 

^  O'rei'H  V.  fiut/on,  2  C.  M.  &.11.,  aboveiuentioned    decision.     Clerk 

707.  and  Lindsell  op.  cK.,  547. 

*  Wenlent   Couniiex  Ahimire  Co.  *  Sheperd  v.  Butemuu,  1  Sid.,  79. 
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wliei'G  the  plaintiff,  a  sliop-keeper,  lost  customers  through 
a  false  and  malicious  allegation  that  his  wife,  who  assisted 
in  the  business,  had  misconducted  herself  on  the  premises.^ 
The  effect  of  the  authorities  seems  to  be  that  a  wrong  is 
committed,  and  a  corresponding  remedy  is  given  when- 
ever false  statements  malicioasly  made  ])roduce  as  a 
natural  consequence  damage  which  is  capable  of  legal 
estimatiou.*^  Actions  of  this  kind  have  in  modern  times 
generally  arisen  as  between  rival  traders,  in  cases  in 
which  a  dealer  in  a  particular  commodity  has  published 
a  statement  disparaging  the  quality  of  his  rival's  goods. 
In  such  cases  an  action  will  lie,  if  the  statement  is  false, 
malicious  and  followed  by  damage.  But  when  the  only 
disparagement  consists  in  the  defendants  vaunting  the 
superiority  of  his  own  goods,  it  has  been  doubted  whether 
the  action  will  lie,  it  being  undesirable  to  turn  the  Courts 
into  a  machinery  for  advertising  rival  productions  by 
obtaining  a  judicial  determination  which  of  the  two  was 
the  better.^ 
Injunctions  in       §  71.     The  Court  of  Chancery  had  formerly  no  power  to 

cases  of  defa-  .  ,  .  "^  .    . 

mation,  maii-    grant  Injunctions,  except  in  cases  where  there  was  injury 

cious  words  .,i  .,  ,'         ,  ,      a        k       t    •  i- 

and  slander  of  either  actual  or  prospective  to  property.*     An  injunction 
*^'®"  could  therefore  not  have  been  had  under  the  former  pro- 

cedure to  restrain  the  publication  of  a  libel,  though  publi- 
cations as  to  which  there  was  a  jurisdiction  to  restrain  would 
not  be  restrained  the  less  because  they  happened  also  to 
be  libellous.^     Prior  to  the  Common  Law  Procedure  Act, 

*  Riding  v.  Smith,  I  Ex.  D.,  91.         Judicature    Act    had    power    to 
2  Clerk    and    Lindsell's    Torts,       intervene  by  Injunction  to  protect 

547.  property,     but     not     to     protect 

*  lb.  546—553.  See  White  v.  character;  it  had  no  power  to  try 
Mellin  (1895),  A.  C,  164,  172.  a  libel ;  CoUard  v.  Marshall  (1S92), 

*  Emperor  of  Austria  v.  Baij,  1  Ch.,  577.  The  publications 
3  D.  F.  &  J.,  253.  referred    to    are    those    made   in 

*  Prudential  Assurance  Co.  v.  breach  or  abuse  of  confidential 
Knott,  L.  R.,  10  Ch.  App.,  142  relations,  such  as  the  publication 
(1875)  ;  Kerr,  Injunction,  2,  502  ;  of  documents  by  solicitors,  agents, 
the  Court  of  Chancery  before  the  clerks,    &c.  :     Shepherd    v.     The 
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1854,  neither  Courts  of  Law  nor  Courts  of  Equity  could 
issue  Injunctions  in  casesof  libel  ;  not  Courts  of  Equity, 
because  cases  of  libel  could  not  come  before  them  ;  not 
Courts  of  Law  because  prior  to  1854  they  could  not  issue 
Injunctions  at  all. 

The  Common  Law  Procedure  Act  conferred  on  Courts 
of  Common  Law  the  power,  if  a  fit  case  should  arise, 
to  grant  Injunctions  at  any  stage  of  a  cause  in  all  per- 
sonal actions  of  contract  or  tort,  with  no  limitation  as 
to  defamation.  This  power  was  by  the  Judicature  Act, 
1873,  conferred  upon  the  Chancery  Division  of  the  High 
Court,  representing  the  old  Courts  of  Equity.  Never- 
theless, although  the  power  had  existed  since  1854,  there 
is  no  i-eported  instance  of  its  exercise  until  1878.  About 
the  same  time  the  Chancer}'  Division  began  and  it  has 
since  continued  to  assert  the  jurisdiction  of  granting  In- 
junctions on  the  interlocutory  application  of  one  of  the 
parties  to  an  action  for  libel.  But  that  jurisdiction  is 
now  well  established,  and  the  Courts  have  jurisdiction  to 
restrain  by  Injunction  and  even  by  an  interlocutory  In- 
junction the  publication  of  a  libel.' 

Similarly  in  India,  prior  to  the  passing  of  the  Specific 
Relief  Act,  it  was  held  by  the  Bombay  High  Court  that 
no  Injunction  will  be  granted  to  restrain  the  publication 
of  a  libel,  and  that  an  individual  is  not  entitled  to  protec- 
tion by  way  of  Injunction  against  the  act  of  a  corpora- 
tion, though  in  excess  of  their  powers,  which  affects  that 
individual's  character  and  reputation,  whether,  private, 
professional  or  commercial,  which  he  could  not  have  been 
entitled  to  had  the  act  complained  of  been  committed  by 
an  individual  defendant,  on  the  ground  that  the  act  in 
question   was   one  which  the  corporation  had  no  power  to 


Trustees  of  the  Port   of  Bombay,       2   Ch.,   269,  283;  Mouson  v.  Tus- 
I.  L.  U.,  1  Bom.,  140  (1876).  sauds,  Limited  (1894),  1  Q.  B.,  692, 

*  Buiinard  v.  Pemjman   (1891),       693. 
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do  under  the  iiistriuiicDl  ut'iiicorpuriUiua.'  Now,  Lio\vc\t'r, 
under  the  Specific  Relief  Act,  1877,  tbe  Court  iniiy  grant 
im  Injunction  to  restrain  tlie  publication  of  a  liljel  even 
though  it  may  be  shown  not  to  l)c  injurious  (o  the  com- 
plainant';? property.'-^ 

It  has,  however,  been  held  in  England  that  the  juri.-- 
diction  to  restrain  libel  is  discretionary,  and  an  interlo- 
cutory Injunction  ought  not  to  ho  granted  except  in  the 
cleare^t  cases — in  cases  in  which,  if  a  jury  did  not  lind 
the  matter  complained  ot"  to  bo  libellous,  the  Court  would 
set  aside  the  verdict  as  unreasonable/  And  so  an  inter- 
locutory Injunction  was  refused,  where  the  defendant 
swore  that  he  would  be  able  to  justify  the  libel  and  the 
Court  was  not  satisfied  that  he  mioht  not  be  able  to  do 
so  ;  *  and  where  the  Court  was  not  satisfied  upon  tiic 
affidavits  that  the  defendant  had  not  consented  to  the 
publication  of  the  libel.'' 

The  reasons  assio'ned  for  the  s|)aring  exercise  of  the 
jurisdiction  are  twofold,  r/:.  (1)  : — Until  it  is  clear  that  an 
alleiied  libel  is  untrue,  it  is  not  clear  that  anv  riijht  at  all  has 
been  infringed  ;  and  the  im[)ortauce  of  having  free  speech 
unfettered  is  a  strong  reason  in  cases  of  libel  for  dealing 
most  cautiously  and  warily  with  the  granting  of  interlocu- 
tory Injunctions.  The  right  of  free  speech  is  one  which  it  is 
lor  the  puldic  interest  that  individuals  should  possess,  and 
indeed  that  they  should  exercise  without  impediment  so  long 


'  Skci>herd  v.  Tha  Trustees  of 
Ihv  Fori  of  Bomhifij,  I,  J..  R..  I 
IJoiu.,  V.il  ll,S7(J)  :  .see  also  ib.,  At 
1>.  477. 

•■'  Act  1  of  1.S77,  s.  .V).  ill.  U-). 
Tliisillustiatiou  and  ill.  (/)  should 
strictly  have  been  placed  under  s. 
•11.  The  Injunction  supposed  to  be 
j;ranted  is  not  mandatory.  These 
illustrations  are  probably  annexed 
to  s.  .M  because  of  the  use  made  of 
thcni  in  ill.  if/i.     Collett,  344. 


^  Bonnanl  v,  Pernj)iuiii  (1891), 
2  Ch.,  '2(j!)  [approving  CohIsoii  v. 
f'oM/.vo/^  .')  Times,  L.  l{.,  84U;  fol- 
lowed in  (Jolkn-d  v.  ^rltrs/nl//  {Ib'Ji), 
1  Ch..  571  :  }[oiisoH  v.  Tuss<itoJs, 
Liniihil  (iStUi,  1  (^  J}.,  071:  Oppen- 
Ikuii  \.  Afarl.t'iizie,  Vol.  3,  Cal 
W.  y..  No.  IJ. 

"  Ih. 

*  Munsoii  V.  7'< f. s-,v< f /((/*''«.  (1.S94) 
1  q.  B.,  (371. 


as  uo  wrougtul  ucl  is  duiie  ;  iiiid,  unless  an  alleged  libel  is 
untrue,  there  is  no  \vrui)g  coinniittfd  :  but,  on  the  con- 
trary, often  a  very  wholesome  act  is  pert'ornieJ  in  the 
publication  and  rejietition  ol'  an  alle;^ed  libel.'  (2)  Be- 
cause the  (juestions  of  libel  or  no  libel,  and  of  the  validity 
of  a  justitication,  if  pleaded,  are  matters  to  be  determined 
by  the  verdict  of  a  jury.^  Libel  or  no  libel  has  in  Eng- 
land since  Fox's  Act,  Avhether  in  ci\il  or  criminal  cases, 
been  always  regarded  as  essentially  a  (juestion  for  the 
jury.  Though  that  Act  only  applied  to  indictments  and 
informations  for  libel,  the  practice  under  that  Act  had 
been  followed  in  civil  actions  for  libel,  that  the  question 
of  liljel  or  no  libel  was  for  the  jury.  It  was  for  the  jury 
and  not  for  the  (Jourt  to  construe  the  document  and  to  say 
whether  it  was  a  libel  or  not.  To  justify  the  Court  in 
li.rantin''"  an  interlocutorv  Injunction  it  must  come  to  a 
decision  u[)on  the  question  of  libel  or  no  libel  l)efore  the 
jury  decided  whether  it  was  a  libel  or  not.  Therefore 
the  jurisdiction  is  of  a  delicate  nature.^ 

It  is  clear  that  the  second  of  the  abovementioued 
grounds  in  restraint  of  the  issue  of  interlocutory  Injunc- 
tions in  cases  of  libel  has  no  force  in  this  countiy,  where 
there  is  no  jury  in  civil  cases.  The  first  of  these  grounds, 
moreover,  is  intimately  connected  with  the  second,  in  that 
in  England  the  limits  assignaljle  to  freedom  of  si)eech  are 
those  which  have  been  laid  down  from  time  to  time  by  juries, 
in  cases  which  have  come  before  them.  The  exce})tiun 
also  to  the  general  rule  has  again  in  view  the  anticijtated 
verdict  of  a  jury.  There  does  not  therefore  api)ear  to  lie 
in  this  country  so  much,  if  any,  reason  for  the  limited 
exercise  of  the  jurisdiction.  In  the  case  of  every  appli- 
cation   for    a    temporary   Injunction     the     Court   has    no 


'  Bonnard  v.    Pernjman  (1891',  *  Ih.,  p.  285,  y>< /•  Kay,  L.  J. 

"2   Ch.,   284,   pi'r   Lord    Coloridjre,  *  Monxoii  v.    Tnxnuiuh,  Lliniled 

C.    J.  ;  (see   Colfant   v,    Marn/Ki//,  il894t,  1  Q.  B  ,  G!I3.  GW,  pf-r  Lopo, 

(1892),  1  Cli.,  r,77.)  L.  J. 
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doubt  to  act  with  caution,  but  it  is  submitted  that  there 
is  no  ground  in  reason  why  the  Courts  should  be  more 
cautious  in  restraining  the  commission  of  an  alleged 
libel  than  in  restraining  any  other  alleged  tort.  And 
ihis  is  the  more  so,  inasmuch  as  a  tort  to  reputation  is 
of  as  grave,  if  not  of  a  graver,  character  than  torts  to 
property  only,  which  in  a  large  number  of  cases  are 
remediable  by  money  compensation. 

The  ('Ourt  will  when  necessary  issue  a  mandatory 
Injunction  ordering  the  defamatory  statements  to  be 
given  up  and  destroyed.^ 

Where  a  defendant  objected  that  in  the  publication  of 
an  alleged  libel  he  was  merely  acting  as  Secretary  to  the 
Committee  of  a  certain  trade  union  and  therefore  that  no 
Injunction  ought  to  go  against  him,  it  was  held  to  be  clear 
that,  if  the  plaintiffs  had  in  other  respects  made  out  their 
case,  the  circumstance  that  the  defendant  was  acting 
under  the  orders  of  others  was  no  defence,  as  he  was  not 
on  that  account  less  responsible  for  his  own  wrongful  acts.^ 

With  regard  to  slander  the  Courts  have  jurisdiction, 
w^herever  such  slander  is  actionable,  to  restrain  its  repeti- 
tion. Inasmuch  however  as  abusive  and  insulting  lan- 
guage not  amounting  to  defamation  is  not  actionable,^ 
no  Injunction  can  issue  in  such  a  case.  The  Court  has 
jurisdiction  also  to  restrain  slander  of  title  or  malicious 
statements,  which  are  in  the  nature  of  slander  of  title.  It 
may  thus  restrain  a  person  from  making  slanderous 
statements  calculated  to  injure  another  man  in  his  busi- 
ness, and  though  the  jurisdiction  extends  to  oral  as  well 
as  written  statements,  great  caution,  it  has  been  said,  should 
be  required  as  respects  oral  statements.* 

The  Court  has  power  to  restrain  by  Injunction  on  in- 
terlocutory motion  the  publication  of  placards  and  circulars 

»  Act  I  of  1877,  s.  55,  ill.  {rj).  »  v.  ante. 

^Collard  v.    Marshall    (1892),  1  *  Kerr,  In j.,  501 

Ch.   575. 
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containing  statements  injurious  to  trade,  where  the  Court  is 
satisfied  upon  the  facts  and  evidence  before  it  that  such 
statements  are  false. ^ 

If  a  statement  complained  of  is  a  false  and  malicious 
statement  about  a  plaintiff's  goods  to  the  disparagement 
of  them,  and,  if  that  statement  has  caused  injury  to  the 
plaintiff,  an  action  for  an  Injunction  wilUie.^  But  there  is 
no  rule  of  equity  under  which  it  may  be  said  generally 
that  the  Court  will  restrain  every  publication  of  a  false 
statement.  And  where  special  damage  is  the  gist  of  a 
tort  such  damage  must  be  alleged  and  found  whether 
the  action  be  for  damages  or  an  Injunction,  otherwise  a 
tort  in  the  eye  of  the  law  would  not  be  disclosed,  and 
therefore  the  case  would  not  be  one  for  an  Injunction.^ 

*  Collard    v.    Marshall  (1892),  1  sion   of  the  Appeal  Court  was  re- 

Ch.,  571.  versed  by  the  House  of  Lords.   A. 

2  Mfillin  V.  White  (1894),  3  Ch.,  C.  (1895),  154,  v.  ante. 

276,250(1895),  A.  C,  154.     In  this  »  3rellin  v.   White,   A.  C.  (1895), 

particular  case  none  of  the  condi-  162,  163. 
lions   were  satisfied  and  the  deci- 
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§  72.  TUESPASS. 

g  73,  In'.hinc'TIO.\sagain-.stThespass. 

?!  71.  Who  may  sue  axd  be  scEn  i\ 

iiESPEf'T  OF  TRESPASS. 

§  75.  Waste. 

S  76.    IX.TrN'CTIONS  AGAINST  WaSTE. 

§  77.  Against  whom  such  Injuxc- 
tioxs  will  be  gp. anted. 
(i)  Tenants  for  life,  or  yoar^.  r>v  m 

tail. 
(ii)  Hindu  female  heirs, 
(iii)  Landlord  and  tenant. 
{(i)  Agric-viltnral   leases.     Waste 
in  respect  of— 
(i)  Buildings, 
(ii)  Excavation^:, 
(iii)  Trees, 
(iv)  Cultivation. 
(//)  Non-agricultural  leases, 
(iv)  Dependent  talookdar. 
(v)  Mortgagor  and  mortgagee. 
(vi)  Vendor,  purchaser,  and  others. 


§  78.  Trespass  axo  Waste   rv  T'o- 

SHARERS. 

(i)  Co-sharers. 

(ii)  Waste    and    trespass     liy    en- 
sharers. 
(")  Joint  user. 
(/))  Abuse  of  joint  property. 
(iii)  Remedies  in   resj^ect  of    the 
aliuso  of  joint  property. 
((')  Partition. 
{h)  Declaration  of  right. 
((■)  Decree  for  joint  possession. 
(ff)  injunction. 
(iv)  Principles  upon  which  an   fn- 
jnnction  is  granted   in   the 
case  of  co-sharers, 
(rt)  Cultivation. 
(h)  Buildings, 
(c)  Excavations. 
§  79.  PEESOXS  FOR  WHOM Ixjuxcttoxs 
AGAIXST  WASTE  MAY  BE  GRAXTED. 
§  80.    ACCOUXT  IX  CASES  OF  WASTE. 


Tresp.ass.  ^  72.  Trespass  may  either  be  to  the  person  (as  in  the  case 

of  assault  or  false  imprisonment),  to  chattels  (as  in  the 
ease  of  every  direct  forcible  injury  or  act,  disturbing  the 
possession  of  goods  without  the  owner's  consent),  or  to 
land,  which  is  the  case  liere  dealt  with.  Trespass  consist^ 
in  any  unjustifiable  intrusion  upon  a  person's  possession, 
possession  being  the  present  enjoyment  of  a  definite 
portion  of  the  soil  by  a  person  intending  to  enjoy  it  as 
owner.     As  to  what   invasion  of   po^se^'ilon    amount^  to  a 
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trespass  it  is  said  fliat  ovcrv  uiiwarraiitablc  entry  nn  aii- 
otlier's  soil  is  a  trespass  l>y  l)reakino;  his  door,  the  words  of 
tlie  ohl  writ  of  ti'es[)ass  eommandino-  the  defeiKhiiit  to  sliow 
cause  t]i((t)'e  rlidisum  ijxcrcHtIs  fiu^riit.  In  onh'r  to  maintain 
an  action  of  trespass  the  plaintitlf  must  l)e  in  the  j>ossessIon 
of  ihe  liind  ;  for  it  is  an  injury  to  possession  i-atlier  tlian  to 
)itl(\  Possession  niay  I)e  eitlier  without,  or  witli.  title.  A 
partv  (daiminii"  to  i<ave  possessi(»n  without  title  niu<t.  in 
order  to  <xive  liiin  what  the  law  understands  hy  j>ossession, 
and  to  enal)le  him  to  bring  an  action  of  trespass,  show  that 
he  lias  a  de  /nr/o  possession,  that  is  to  say,  actual  j^hysical 
prehension  of  the  particular  portion  of  the  soil,  to  the  sul)- 
stantial  exclusion  of  all  other  persons  from  jiartleipntinLr 
in  the  enjoyment  of  it.' 

Mere  possession  i<  good  ;igaln<t  all  the  world  exce]it 
the  real  ownei-.  and  is  protected  botli  by  the  (  ivil^  and 
Criminal  law.^  Tossession  is  also  prlm'i,  fane  proof  of 
ownership,  since  men  generally  own  the  pro)iertv  which 
they  possess.*  "^Vhere  a  person  is  in  })Ossession  of  laud, 
the  onus  lies  upon  the  prhna  fade  trespasser  to  show  that 
he  is  entitled  to  enter.^  The  possession  of  land  suffices 
to  maintain  an  action  of  trespass  against  anv  person 
-wrongfully  entering  upon  it  :  and.  if  two  persons  are 
in  possession  of  land,  each  asserting  his  title  to  it,  then 
the  person  who  has  the  title  to  it  is  to  be  considered  in 
acturil  possession,  and  the  other  person  is  a  mere  tres- 
passer.*^ The  possession  of  a  person,  who  having  title  to 
the  land  has  entered,  continues  in  him,  until  he  has  been 
dispossessed,  that  is  to  say,  until  some  other  person   has 


'  See  Clerk  and  Lindsell  on 
Tort?,  Cli.  XIII;  Un.lorliill  on 
Torts,  303,  t-t  aetj. 

2  Act  I  of  1877,  s.  9,  under 
wliich  a  possessory  snit  may  be 
>)rong'ht  in  which  the  question  of 
title  is  immaterial.  See  Smith's 
Leadinf;-  Cases,  Notes  to  Armort/ 


V.  Delamh'ie. 

3  Cr,  Pr.  Code,  Ch.  XIT  :  Penal 
Code,  ss,  l.>4,  158. 

"  Evidence  Act,  s.  110. 

*  Asfier   V.    WhUlool,    L.    P.,    1 
Q.  B.,1. 

*  Jonfs    V,    Clmpman,    2     Ex., 
821. 
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acquired  a  de  facto  possession.  His  possession  differs  from 
that  of  a  person,  wlio  lias  no  title,  in  this,  that  it  need 
not  be  exclusive.  Even  in  the  case  of  wrongful  user,  his 
title  will  give  him  the  constructive  possession.  And  this 
constructive  continuity  of  possession  will  prevent  mere 
non-user  from  being  construed  as  an  abandonment.'  Joint 
tenants,  or  tenants-in-conimon,  can  only  sue  one  another 
in  trespass  for  acts  done  by  one  inconsistent  with  the 
rights  of  the  other,  as  in  the  case  of  the  destruction  of 
buildings,  injuries  to  party  walls,  carrying  off  of  the 
soil,  or  expulsion  of  the  plaintiff  from  his  occupation.^ 
A  person  w^ho  has  been  dispossessed  may  sue  to  recover 
possession,  and  for  damages  and  mesne  profits,  and 
Injunction  ;  and  a  person  in  possession  whose  right 
has  been  infringed  by  a  trespass  may  sue  for  damages 
and  for  an  Injunction  restraining  the  commission  of  such 
trespass. 

§  73.  The  granting  of  Injunctions  against  the  commis- 
sion of  trespass  seems  to  have  grown  out  of  the  jurisdiction 
in  cases  of  waste,  to  which  the  relief  was  formerly  confined. 
Privity  of  title  being  the  essential  ground  of  the  inter- 
ference in  restraint  of  waste,  it  was  not  until  a  compara- 
tively recent  period  that  the  rule  was  relaxed  to  admit  of 
the  relief  against  a  naked  trespass,  unaccompanied  with 
privity  of  title.  The  jurisdiction  is,  however,  now  well  es- 
tablished, although  it  is  still  sparingly  exercised,  being  con- 
fined to  cases  where  from  the  peculiar  nature  of  the  proper- 
ty affected  by  the  trespass,  or  from  its  frequent  repetition, 
the  injury  sustained  cannot  be  remedied  by  an  action  for 
damages.  The  foundation  of  the  iurisdiction  rests  in  the 
probability  of  irreparable  injury,  the  inadequacy  of  pecu- 
niary compensation,  and  the  prevention  of  a  multiplicity 


•  Clerk    and  Lindsell    op.   rit.,  Jacobs  v.  Senard,  L.  R.,  5  H.  L., 

289 ;    -S'j«(7/(    v.     Lloyd,     9     Ex.,  464.     See  Indian  decisions    cited 

562.  2iost,  and  in  Alexander  on  Torts, 

»  Underbill  on  Torts,  309 ;  see  116-121. 
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of  suits,  jind  where  fticts  are  not  shown  to  bring  the  case 
within  these  conditions  the  relief  will  be  refused.^ 

Prior  to  the  Judicature  Act  the  decisions  relating  to 
Injunctions  in  case  of  trespass  were  classified  under 
two  heads  : — (1)  where  the  defendant  was  in  possession  ; 
(2)  where  the  plaintifif  was  in  possession.  And  the  second 
head  was  subdivided  into  the  cases — (a)  of  pure  trespass 
where  the  defendant  was  an  absolute  stranger,  and  (/>) 
where  the  defendant  claimed  under  colour  of  right.^ 

Inasmuch  as,  without  possession,  actual  or  constructive, 
a  person  cannot  bring  trespass,  the  first  of  the  above  heads 
of  cases  (sometimes  discussed  along  with  cases  of  trespass), 
in  which  the  plaintifif  is  out  of  possession  and  seeks  an 
Injunction  to  restrain  acts  by  the  person  in  possession, 
who  claims  by  title  adversely  to  him,  should  be  excluded. 
The  defendant  being  in  possession  and  the  plaintifif  seek- 
ing to  eject  him,  the  sole  question  between  them  is  as  to 
the  title  to  the  land.  If  this  be  in  the  plaintifif,  the  defen- 
dant is  a  mere  trespasser.  Such  ordinary  ejectment  cases 
are  distinguishable  from  those  coming  under  the  second 
of  the  above  heads,  where  the  injury  is  a  trespass  or 
forcible  invasion  of  plaintiff's  possession  of  his  property. 

In  cases  where  the  relief  sought  is  ejectment,  Courts 
in  India  may  clearly  by  means  of  an  Injunction  secure 
the  property  from  damage  during  litigation.     At  the  same 

'  High,  Inj.,  §  697';  as  illustra-  aggrieved.  Mooney  v.  Cooledge, 
tings.  54  of  the  Specific  Kelief  Act,  30  Ark.,  610  (Amer.)J.  Upon  the 
cl.  (6),  see  ib.,  s.  703  [where  land  principle  enacted  by  cl.  ((/)  of  s,  54, 
was  for  many  years  held  and  used  the  insolvency  of  the  trespasser 
by  the  owner  as  a  family  burial  affords  additional  ground  for  in- 
ground,  defendants  were  enjoined  terference,  since  his  inability  to 
from  encroaching  thereon  and  respond  in  damages  renders  the 
from  a  threatened  removal  of  the  remedy  at  law  ineffectual.  Ib., 
i-emains  of  persons  interred  therein.  s.  707.  Stewart  \.  Cheio,Z 'Blind., 
In  such  a  case  there  can  be   no  440  (Araer.). 

standard  by  which  to  estimate  the  '  See  judgment  of  Kindei'sley, 

damages  sustained  since  the  extent  V.   C,    in    Lowndes  v.   Bettle,  3S 

of  the  injury  is  dependent  upon  the  L.  J.,  Ch.,  451. 
feelings  and  views  of  the  persons 

W, IR  22 
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time  care  must  be  taken  lest  by  interfering  with  the 
ordinary  rights  of  ownership  the  mere  institution  of  a 
suit  should  operate  as  a  vexatious  interru})tion  to  the 
enjoyment  of  property.  The  English  Courts  for  s[)ecial 
reasons'  formerly  hesitated  as  to  these  cases  and  refused 
to  interfere  by  Injunction  where  the  pUiintilf  was  out  of 
possession,  unless  there  was  fraud  or  collusion,  or  unless 
the  acts  perpetrated  or  threatened  were  so  injurious  as 
to  tend  to  the  destruction  of  the  estate.^  Where  the 
plaintiff  is  in  possession  there  may  be,  as  already  observed, 
a  pure  trespass  or  a  trespass  under  colour  of  title.^  In 
both  cases  the  Courts  must  be  guided  by  a  wise  discretion, 
according  to  the  facts  of  the  case  and  the  principles 
enacted  by  the  Specific  Relief  Act.* 

In  ordinary  cases  of  trespass  where  the  trespasser  is  a 
mere  stranger,  a  judgment  which  declares  his  right  and 
awards  damages  is  sufficient.  But  where  the  defendant 
is  himself  entitled  to  possession  as  well  as  the  plaintiff 
and  his  wrongful  act  has  been  committed  under  claim  of 
right,  the  Court  is  justified  in  protecting  the  jdaintifTs 
interest  by  means  of  a  perpetual  Injunction.^ 

Formerly  the  tendency  of  the  Courts  was  not  to  grant 
an  Injunction  where  the  trespasser  was  an  utter  stranger, 
unless  the  acts  tended  to  the  destruction  of  the  estate  or 
there  were  special  circumstances.  On  the  other  hand, 
where  the  party  in  possession  sought  to  restrain  one  who 
claimed  by  adverse  title,  there  the  tendency  was  to  grant 
the  Injunction,  at  least  where  the  acts  done  either  did  or 
might  tend  to  the  destruction  of  the  estate. 

These  distinctions  have,  however,  lost  much  of  their 
importance  in  England  since  the  Judicature  Act,  which 
enables  the  Courts  to  grant  an  Injunction  in  all  eases,  if  it 

'  Collett's  Specific  Relief   Act,  *  See  s.  54,  ills,  [o],  (r). 

309,  267,  268.  *  Stalkard  v.  Oopal  Pcmday,   20 

2  KeiT,  Iiij.,  111.  W.  R.,  168,  169  (1873) ;  S.  C,  12  B. 

*  See  as  to  this  expression  Daren-  L.  R.,  197. 
jjort  V.  Lavenport,  7  Ha.,  217. 
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shall  think  fit.^  So  also  in  India  the  Courts  may  grant  an 
Injunction  in  all  the  cases  of  tres{)ass  abovenientioned 
accordino-  to  their  discretion,  such  discretion  to  be  exercised 
with  regard  both  to  the  principles  enacted  by  the  Specific 
Relief  Act  and  the  circumstances  of  the  particular  case. 
Upon  the  subject  of  damage  it  must,  however,  be  remem- 
bered that  an  act  not  amountino;  in  itself  to  serious  dama<)e 
may,  from  its  continuance,  amount  to  trespass  attended  by 
irreparable  damage,  and  there  are  cases  where  great  damage 
may  be  done  to  property,  though  the  actual  damage  done 
by  the  trespass  is  nothing.^ 

Where  a  trespass  of  a  continuing  nature  has  been  com- 
mitted by  the  defendant,  but  has  been  discontinued  before 
suit  brought,  the  Court  will  not  interfere  by  Injunction 
to  restrain  the  defendant  from  continuing  such  trespass 
merely  because  the  plaintiff  entertains  vague  apprehen- 
sions that  the  trespass  may  be  recommenced.^ 

Though  the  jurisdiction  by  mandatory  Injunction  to 
compel  the  restoration  of  matters  in  statu  quo  is  sparingly 
exercised,  yet  a  trespass  irreparable  in  its  character  and  of 
a  continuing  nature  may  be  restrained  by  a  mandatory  In- 
iunction,  thus  restorin«  things  to  their  original  condition.* 
There  must,  however,  be  no  delay  on  the  part  of  the 
plaintiff  in  bringing  his  suit.^ 

So  where  the  defendant  built  a  wall  on  the  plaintiff's 
land  and  thereby  committed  a  trespass  the  plaintiff  in  a  suit 
brought  for  that  purpose  obtained  damages  for  the  tres- 
pass and   a   mandatory  Injunction  directing  the  defendant 


•  Kerr,  Inj.,  115.  v.   Pareshnath  Singh,    12    W.  R., 
»  76.,  117.  82(1869). 

*  Chahildas    Lallubhai   v.      The  ♦  High,  Inj.,  §  708  ;  Kerr,  Inj., 
Municipal  Commissioner   of  Bom-  163. 

bay,  8  Bora.  H.  0.  R.,  O.  C.  J.,  85  *  Haji  Si/ed  Muhammad  v. 
(1871).  As  to  mere  apprehension  Gulab  Rai,  I.  L.  R.,  20  AIL,  345 
of  t)-espass,  see  Gibbon  v.  Abdur  (1898)  ;  referring  to  Benode  Coo- 
Rahman  Khan,  3  B.  L.  R.,  A.  C,  maree  Dossee\.Soudamoney  Dossee, 
411 ;  (1869)  Poran  Chand  Galeecha  I.  L.  R.,  16  Cal.,  252  (1889). 
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\vitliin  t'.YO  months  to  remove  the  wall,  and  to  restore  the 
phiintitf  s  premises  to  their  former  condition.' 

The  commission  of  a  trespass  may  subject  the  offending 
party  to  an  account  which  will  be  taken  on  varying 
principles  according  as  the  acts  complained  of  have  been 
fraudulent  and  wilful,  or  inadvertent,  and  under  a  ho nd  fide 
belief  of  title.^  Compensation  may  be  given  for  damage.^ 
After  the  establishment  of  his  leoal  right  and  the  fact  of 
its  violation,  the  plaintiff  is  entitled  as  of  course  to  a 
perpetual  Injunction,  unless  there  be  something  special  in 
the  circumstances  of  the  case.* 

Illustrations  of  the  application  of  the  abovementioned 
principles  may  be  found  in  the  Specific  Relief  Act,^  and 
in  the  Indian  decisions  hereinbefore  and  hereinafter  cited. 
Lawful  possession  of  land  is  sufficient  evidence  of  right 
as  owner,  as  against  a  person  who  has  no  title  whatever, 
and  who  is  a  mere  trespasser.  The  former  can  obtain  a 
declaratory  decree,  and  an  Injunction  restraining  the 
wrong-doer.  In  such  a  suit  the  defence  was  that  the  land 
was  loakf,  and  the  defendant  mutwaUi  of  it.  Both  Courts 
found  that  the  plaintiff  was  in  possession  as  purchaser  from 
some  of  those,  wiio  were  entitlej  to  sell.  But  the  first 
Court  did  not  find  a  fact,  which  the  appellate  Court  found, 
viz.,  that  the  property  had  been  constituted  ivakf.  Both 
Courts,  however,  concurred  in  the  finding  that  the  defen- 
dant at  all  events  w^as  not  the  muiwalli  and  had  no  title. 
Held,  that  the  plaintiff  was  entitled  to  a  declaratory 
decree  against  this  defendant  as  to  his  right,  and  an 
Injunction  restraining  him  from  interfering  with  his  pos- 
session. For  the  purposes  of  the  plaintiffs  claiming  such 
a  decree,  it  was  not  necessary  that  he  should  negative  the 
imkf ;   as  to   the  validitv  of  the  endowment  no  decision 


•  Jawatri  \.  H.  A.  Emile,  I.  L.  "  lb.,  165. 

R.,  13  All.,  98  (1890).  *  Act  I  of  1877,  s.  54,  ills,   fa)   k 

2  Kerr,  Inj.,  161.  (r). 

^  lb.,  162. 
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beino;  needed.     This  could  not   be  decided  either  way  in 
this  suit  as  parties  interested  were  not  before  the  Court.^ 

Where  the  defendants  under  colour  of  an  old  farm  were 
collecting  from  the  ryots  of  the  plaintiff's  estate  two  annas 
rent  over  and  above  the  full  sixteen  annas  in  the  rupee 
the  Court  granted  an  Injunction,  being  of  opinion  that  an 
action  would  lie  therefor  even  though  no  actual  damage 
had  been  shown  to  have  been  caused  to  the  plaintiffs 
upon  the  ground  that  the  owners  would  otherwise  be 
prejudiced,  difficulties  and  complications  might  ensue, 
and  that  the  act  complained  of  must  necessarily  cause 
injury  .2 

In  the  case  of  trespass  by  public  companies  or  public 
bodies  the  principles  upon  which  the  English  Courts  act 
in  restraint  of  such  trespass  differ  in  some  respects  from 
those  upon  which  they  act  in  restraining  trespass  by  indivi- 
duals. Where  a  private  person  applies  for  an  Injunction 
to  restrain  a  public  body  from  entering  illegally  upon  his 
land  he  is  not  required  to  make  out  a  case  of  destruction, 
trespass,  or  irreparable  mischief.  The  Court  will  prevent 
such  bodies  from  deviating  in  the  smallest  degree  from  the 
terms  prescribed  by  the  Statute  which  gives  them  autborit\\ 
If  they  enter  upon  a  man's  land  without  taking  the  steps 
required  by  the  Statute,  the  Court  will  at  once  interfere. 
The  Court  has  not  only  jurisdiction  to  restrain  them  from 
aifecting  a  man's  land  by  stirring  out  of  the  exact  limits 
prescribed  by  the  Statute  which  gives  them  authority,  but 
is  almost  bound,  and  will,  as  a  matter  of  course,  interfere, 
unless  the  damage  is  so  slight  that  no  injury  has  arisen, 
or  is  likely  to  arise,  or  unless  the  injury  is  so  small  as  to 
be  incapable  of  being  appreciated  by  damages,  or  unless 
the  remedy  by  damages  is  adequate  and  sufficient  and  the 


^  Ismail  Ariff\.  Mahomed  Ghous,  Bagani,    I.   L.    R.,    26    Cal.,    579 

I.  L.  K.,  20  Cal.,  834  (1S93)  ;  S.  C,  (1899). 

20    I.    A.,    99;    distinguished    in  *  NadirjummaChoiodhryx.  Ram 

Nisa   Chand   Gaita   v.  Kanchiram  Chuuder  Surma,  W.  R.  (1S64),  362. 
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pro[)er  remedy,  or   the  trespass  is  of  a  merely   temporary 
nature.^ 

In  an  Indian  case^   decided   [)rior  to  the  passing  of  the 
Specific  Relief  Act,  Sargent,  J.,  in  discussing  the  princi- 
ples upon    which  the   Court   will  interfere   by  Injunction 
to  restrain  acts  of  public  functionaries  in  excess   of  their 
statutory  powers,  said  that  the  rule  that  Courts  of  Equity 
will  not  restrain  acts  of  trespass,  unless  the  injury  appre- 
hended from  them  is  of  such  a  nature  as  that  its  repetition 
would  cause  irreparable  loss  to   the  plaintiff,  applied  only 
where  the  trespass  complained   of  was  that  of  a  private 
individual,  and  not  where  the  act  is  that  of  a  i)ublic  func- 
tionary.    It  is  apprehended,  however,  that  since  the  pass- 
ing of  the  Specific  Relief  Act  all  cases  of  whatever  nature 
must  be  decided  by  reference   to   the  principles  contained 
in  that  Act. 
Who  may  sue      §    74.    It  is  as  equally  elementary  that  only  the  person, 
fn  respecrof  ^^^^  commits  the   trespass,  can  be  sued,  as   that   without 
trespass.  possession,  actual  or  constructive,  a  man  cannot  bring  an 

action  of  trespass  the  essential  character  of  which  is  the 
forcible  invasion  of  another's  right  of  possession.  In  this 
as  in  all  other  torts  the  applicant  must  have  a  personal 
interest  in  the  matter,^  and  his  conduct  and  that  of  his 
aoent's  must  not  have  been  such  as  to  disentitle  him  to  the 
assistance  of  the  Court.*  There  must  have  been  no  delay 
or  acquiescence,^  The  tenant  or  holder  should  sue  in  all 
cases  of  trespass,  unless  there  is  permanent  damage  to  the 
property  :  the  general  rule  being  that  the  reversioner  can 

'  KeiT,  Inj.,  118,  119.  at  p.  295,   where  he  says  :— [/i^^re 

®  ChahiUas    Lallubhal    v.    llitf  folloirs  the  pastKUje,   a  reference  to 

Afuniripal  Commissioner  of  Bom-  vjhich  is  giceu  in  the   last   note].  " 

liof/,  8  Bom.  H.  C.  R.,85,  01  (1871)-  As   to  the  acquisition  of  land  for 

The    learned    judge  added    "for  public  purposes  and  for  companies, 

the  correct  exposition  of   the  law  see  Act  I  of  1891. 
applicable    to     public    companies  •  Act  I  of  1877,  s.  .10,  cl.  (/.). 

and  persons   in  a  similar  position,  "  //'.,  cl.  (J). 

I  cannot   do   better   than   to  rcfei  *  H'.,  cl.  (A);  Ken-,  Inj  ,  121. 

to  Mr.  Kerr's  work  on  Injunctions 
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only  sue,   where   there   is   a    permanent  damage  to    the 
reversion.' 

A  landlord  ^vho  has  only  a  constructive  possession  of 
lands  through  his  tenant  cannot  obtain  relief  by  way 
of  Injunction  under  clause  2  of  section  4  of  the  Mamlat- 
dars'  (Bombay)  Act  (III  of  1876). 

D  sued  in  the  Mamlatdar's  Court,  as  ^1'^  constituted 
attorney,  for  an  Injunction  restraining  defendants  from 
causing  any  obstruction  to  his  possession  of  certain  lands. 
The  land  belonged  to  A's  husband,  who  was  alleged  to  be 
a  lunatic.  But  there  was  no  adjudication  of  his  lunacy,  nor 
was  A  appointed  a  manager  of  his  estate  under  Act  XXXV 
of  1858.  Held  that  D  had  no  right  to  sue.  A  not 
having  been  appointed  a  manager  of  her  husband's  estate, 
had  herself  no  right  to  sue  in  respect  of  a  disturbance  of 
her  husband's  possession.  She  co'ald  not,  therefore, 
authorize  her  aoent  to  sue  on  her  behalf.^ 

If  rj'ots  are  actually  in  occupation  of  their  lands  and 
are  only  interfered  with  and  embarrassed  in  that  occupa- 
tion the  proprietors  are  not  entitled  to  sue,  but  the  ryots 
themselves  have  a  right  to  sue  for  an  Injunction  restrain- 
ing the  trespasser  from  interference.  If  they  are  ousted, 
the   zemindar  has   a  right  to  bring   an  action  against  the 

c?  o  o 

trespasser  to  recover  possession.  Where  there  has  been 
an  ouster  from  zei'ait  land  and  the  trespasser  is  cultivating 
indigo  thereon  the  remedy  is  ejectment,  and  not  an 
Injunction  from  cultivating  the  indigo,  for  such  a  prayer 
implies  a  right  to  cultivate  other  crops.^ 

•  See  cases  cited   in  Alexander  Bom.,  419  (1887). 

o n  Torts,  r22  ;  this  rule  has  been  *  Nundtui    Lull    v.     Lloyd,     22 

held  not  to  apply  where  the  land-  W.    R.,  74   (1874).     But  as  to  the 

lord  is,  as  it  were,  a  partner  with  right  of  one  of  sevei'al  joint  tenants 

his      tenants ;      Venkata    Chuhim  to  eject  a  trespasser,  referred   to 

Chetti    V.     Andkqjpan   Amhalain,  in  this  decision,  see  cases  cited  in 

I,  L.  R.,  2  Mad.,  232  (1879).  Alexander    on    Torts,     121,    122. 

^  Nemarn  v.  Deraiidrapixt,  I.  L.  A  trustee  can  alone  sue  in  eject- 

R.,  15  Bom.,  177  (1890);  following  raent.    Larkersteen   v.    Taruknath 

Desai  v.   Keshavbhai,  I.  L.  R  ,  12  Ponunanick,  Cor.,  91  (1864). 
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If  a  stranger  trespasses  upon  joint  property  one  of  the 
several  persons  jointly  interested  in  the  property  is 
entitled  to  restrain  that  stranger  from  connnittino-  the 
trespass.^  If  some  of  several  coparceners  purchase  from 
a  stranger  trespasser  a  building  erected  by  him  on  land 
jointly  held  by  all  the  coparceners,  such  purchasers  are, 
quoad  the  building,  trespassers,  and  a  suit  is  maintainable 
by  the  remaining  coparceners  to  be  put  into  joint  posses- 
sion of  the  land  covered  bv  the  building.^ 

A  private  person  may  sue  in  respect  of  a  matter  affect- 
ing the  public  interest,  if  he  can  make  out  a  case  of  special 
damage  or  can  show  that  greater  damage  is  caused  to 
him  by  the  act  complained  of  than  is  caused  to  the  public 
in  general.^ 

The  fact  that  other  persons  have  similar  rights  to  those 
of  the  plaintiff  does  not  necessarily  make  the  hitter's  right 
a  public  right  in  the  sense  that  no  action  can  be  brought 
upon  it,  unless  special  damage  is  proved.  A  right  claimed 
may  vest  in  the  plaintiff  severally  as  well  as  jointly  with 
others.* 

Where  a  plaintiff's  suit  to  have  the  defendants  restrain- 
ed by  Injunction  from  causing  disturbance  to  him  in 
cultivating  his  fields  was  rejected  by  the  Mamlatdar,  on 
the  ground  that  his  allegations  were  not  proved  against 
all  the  defendants,  one  of  the  defendants  having  been 
found  not  to  have  disturbed  the  plaintiff,  it  was  held, 
reversing  the  order  of  the  Mamlatdar,  that  there  was 
nothing  in  the  Mamlatdars'  Act  III  of  1876  to  prevent 
the  Mamlatdar  from  granting  the  Injunction  as  against 
the  defendants  against  whom  the  case  was  proved.  The 
High  Court  accordingly  directed  an  Injunction  to  go 
under   section  4  of  the  Mamlatdars'   Act,   restraining  the 


*  Muhammad  AH  Jan  v.    Faiz  *  Veukatachala    v.    KuppKsami, 
Baksh,  I.  L.  R.,  18  All.,  362  (1896).  I.  L.  R.,  11  Mad.,  42  (18S7)  [right 

^  lb,,  361.  to  graze  cattle]. 

•  Kerr,  Inj.,  120. 
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said  defendants  from  causing  the  nlleged  disturbance  to 
the  plaintiff.^ 

§  75.  The  torts  of  waste  and  trespass  dealt  with  in  this  Waste 
Chapter  are  wrongs  to  possession  and  property  in  respect 
of  which  Injunctions  will  issue  upon  the  [)rinciples  herein- 
after stated.  It  is  clear  that  an  owner  in  possession  of  an 
absolute  estate  of  inheritance  has  indefinite  rights  of  use 
and  dominion  with  power  to  waste  land  and  to  destroy 
chattels  at  his  pleasure.  Waste,  therefore,  has  been  de- 
fined as  a  substantial  injury  to  the  inheritance  done  by 
one  havino-  a  limited  estate  durino;  the  continuance  of 
that  estate.  Such  injury  may  be  caused  either  by 
diminishing  the  value  of  the  estate  or  by  increasing 
the  burdens  upon  it  or  by  impairing  the  evidence  of  title. 
The  owner  of  the  absolute  estate  has  the  right  to  require 
that  the  nature  and  character  of  the  property  shall  not  be 
changed  by  the  owner  of  the  limited  estate.  An  act  may 
therefore  constitute  waste  which  increases  the  value  of 
the  property,  such  as  an  act  which  increases  the  value 
of  the  estate,  but  which  impairs  the  evidence  of  title 
or  increases  the  burdens  on  the  property.  It  is  not, 
however,  every  conversion  of  land  which  constitutes  waste. 
There  must  be  an  injury  to  the  inheritance  either  "in  the 
sense  of  value  "  or  "  in  the  sense  of  destroying  identity  " 
by  what  is  called  destroying  evidence  of  the  owner's 
title,  a  peculiar  head  of  the  law  which  has  not  been 
extended  in  modern  times.  In  times  past  however  where 
evidence  of  title  dejiended  entirely  upon  the  memory  of 
witnesses  an  alteration  of  evidence  of  title  was  a  very 
serious  matter.  But  the  existence  of  ordnance  surveys 
and  maps  have  greatly  reduced  the  importance  of  such 
alterations,  and  the  Courts  will  consider  only  that  to  be 
waste  which  is  so  in  the  real  and  not  in  a  technical  sense 
of  the  term. 

*  Chintamanrac  Narayan  Gale  v.  Bala,  I.  L.  R.,  14 Bom.,  17  (1889). 
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The  distinction  between  waste  and  trespass  consists 
in  the  former  being  the  abuse  or  the  destructive  use  of 
property  by  one  who,  while  not  possessed  of  the  absohite 
title  thereto,  has  yet  a  right  to  its  legitimate  use  ;  trespass 
being  an  injury  to  property  by  one  who  has  no  right 
whatever  to  its  use.  The  essential  character  of  waste 
is,  that  the  party  committing  it  is  in  rightful  possession 
and  that  there  is  a  privity  of  title  between  the  ]>arties.' 
The  definition  above  given  is  that  of  the  so-called 
"legal  "  waste.  "  Equitable  "  waste  according  to  English 
law  is  the  unconscientious  use  of  a  legal  power  as 
by  a  tenant  for  life  or  years  holding  an  estate  created 
"  without  impeachment  of  waste."  ^  The  eifect  at  law  of 
such  a  clause  in  an  instrument  prior  to  the  Judicature 
Act,  1873,  was  not  only  to  allow  a  tenant  for  life  or  years 
to  commit  waste,  but  it  was  a  special  power  permitting 
him  to  appropriate  the  produce  of  the  waste  to  his  own  use. 
A  Court  of  Eijuity,  however,  considered  the  excessive 
use  of  the  legal  power  incident  to  an  estate  unimpeachable 
of  waste  to  be  inequitable  and  unjust  and  therefore  con- 
trolled it.  That  Court,  therefore,  in  the  exercise  of  its 
jurisdiction  restrained  all  destructive,  malicious  or  extrava- 
gant waste,^  and  the  Courts  in  India  would  no  doubt,  if 
called  upon  to  do  so,  proceed  upon  the  same  principles 
should  the  occasion  arise.  Legal  waste  may  be  caused  by 
felling  timber  trees,*  by  (in  the  case  of  tenants  of  warrens, 


•  Kerr,  Inj.,  55;  High, Inj.,§  650  ;  on  account  of  their  manifest  in- 

PoUock  on  Tort,  4th  Ed.,  313;  as  jury  to   the   inheritance"    High, 

to  waste  by  destroying  evidence  Inj.,  §680;  citing  2  Story,  Eq.,  §915. 
of   title,  see  Doherty  v,   Allmnu,  "  Kerr,  Inj.,  87— 97. 

L.  R.,  3  App.   Cas.,  725,  720,  735  "  See  Act  lof  1877,   s.  51,  illus. 

(1878);  Jones  \.   Chafpdl,  L.   R,,  (n)  ;    Kerr,  Inj.,    56-62;    as    to 

20  Eq.,  512  (1875).  interest  and  property  in   severed 

^  "Equitable    waste  is  defined  timber,  v.    ib.,   97—104.     See   also 

to  confiist  of  such  acts  as  are  not  High,  Inj.,  §§671—679.     Perhaps 

considered    waste    at    law,    being  the  most   frequent   class   of   cases 

consistent  with  the  legal  rights  of  on  this  head  are  suits  to  restrain 

the   party   committing  them,   but  waste   by   cutting   and    removing 

which  are  deemed  waste  in  equity  timber  from  estates  of  freehold. 


INJUNCTIONS    AC4AINST    TRESPASS    AND    WASTE.        347 

fish  ponds  and  the  like)  taking  so  many  of  the  animals  that 
the  perpetuity^  of  succession  is  destroyed,'  by  digging 
for  minerals,^  by  alteration  of  character  or  bad  culti- 
vation of  land,^  by  palling  down  or  altering  buildings 
or  suffering  them  to  decay,*  and  by  other  like  acts  of  an 
injurious  or  destructive  character.  Waste  which  consists 
in  the  commission  of  positive  acts  is  called  "  voluntary  " 
waste,  whereas  "  permissive  "  waste  is  the  suffering  the 
tenement  to  lose  its  value  or  go  to  ruin  for  want  of 
necessary  repair. 

§  76.  The  Court  will  in  a  proper  case  grant  an  Injunc-  injunctions 
tion  restraining  the  commission  of  waste. ^  The  principles  ''^^^"^''  ^''^^  ®- 
upon  which  the  Court  interferes  in  cases  of  waste  are  the 
same  as  those  upon  which  it  proceeds  in  other  cases. "^  In  the 
first  place,  it  is  well  established  that,  in  actions  brought  for 
the  express  purpose  of  restraining  waste,  privity  of  title 
must  exist  between  the  parties  to  the  action.'  Nextly, 
as  a  general  rule,  the  Court  will  not  issue  an  Injunction 
to  restrain  waste  except  upon  unquestioned  evidence 
of  complainant's  title,  and  where  the  defendant  is 
in  pojssession,  under  adverse  title,  the  relief  will  be 
refused.^  Nor  will  the  Court  interfere  by  Injunction, 
when  complainant's  title  is  not  clear,  since  the  relief  is 
granted  only  when  the  title  is  free  from  dispute.^  A 
particular  title  must  be  shown  by  complainant  ;  '"^  and 
it  was  held  that  when  there  was  grave  doubt  whether  an 
action  at  law  could  be  maintained  for  the  alleged  waste 
it  was  proper  to  refuse  a  temporary  Injunction.^'    Thirdly, 

»  lb.,  62.  Inj.,  Ch.  IV. 

2  lb.,  63—68.  »  V.  post. 

«  lb.,  68—69.  •  PiUsworth  v.   Hoptoit,  6  Ves., 

*  lb.,  70—71 ;  as  to  alteration  ;  51 ;  DavAes  v.  Leo,  ib.,  784 ;  Talbot 
see    Eamchartdra     VaDudevshet   v.  v.  Hope  Scott,  4  K.  &  J.,  96. 
Baboji  Kusoji,  I.  L.  11.,  15  Boin.,  ®  Lowe  v,  Lncey,  1  Ir.    Eq.,93; 
7o  (1890).  cited  in  High,  Inj.,  §  651, 

*  See  Act  I  of  1877,  s.  54,  illus.  '<»  W/iilelegge    v.     WliUeleijue,     1 
{m)  an<l  {n).  Bro,  C.  C,  58. 

«  Sffe  High,  Inj.,  Ch.  XI:  Kerr,         **  Lurting   v.    Conn,    1    Ir.    Ch., 
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waste  or  threat  of  waste  must  be  established,  and  the 
Court  will  not  interfere  where  the  waste  is  of  a  trivial 
nature,  unless  an  intention  to  conniiit  further  waste  can 
be  shown,  when  the  Court  will  interfere,  though  the  first 
acts  of  waste  may  have  been  of  a  trivial  nature.  More- 
over to  warrant  interference  it  is  not  essential  that  actual 
and  serious  waste  should  have  been  already  committed, 
for  the  Court  has  jurisdiction,  if  a  fair  case  of  pro- 
spective injury  can  be  made  out,  to  interfere  before 
waste  has  been  actually  committed.  The  phiintiff  must 
show  either  some  actual  violation  of  his  right  or  a  suffi- 
cient ground  to  apprehend  it.  A  mere  statement,  however, 
that  the  plaintiff  apprehends  that  the  defendant  intends 
to  commit  waste  (without  stating  any  ground  for  it),  is 
insufficient.^  When  the  injury  complained  of  is  suscep- 
tible of  perfect  pecuniary  compensation,  and  one  for 
which  satisfaction  in  damages  can  be  had,^  or  where 
adecpiate  relief  may  be  had  otherwise  than  by  Injunction,^ 
in  both  of  such  cases  the  Injunction  will  be  withheld. 
Lastly,  the  principles  with  regard  to  delay  and  acqui- 
escence are  generally  applicable  in  cases  of  waste.  It  is, 
however,  to  be  noted  that  delay  is  not  so  prejudicial  to  the 
plaintiff"  in  cases  of  waste  as  in  other  a2)plications  for  In- 
junctions and  in  some  cases  is  not  material.  So  a  person, 
who  has  been  permitted  to  cut  down  half  of  the  trees  upon 
the  land  of  another,  can  acquire  no  title  from  the  negligence 
of  the  owner  to  cut  down  the  remainino-  half.     The  case  is 


273,  cited  in  Higli,  Inj.,  §  651.    So  pp.  53,  54,  and  cases  there  cited  ; 

where  the  question  of   the  right  as  to  the  refusal  of  Injunction  in 

to    do    the    thing    which    it    M'as  cases    of    ameliorative  or   trivial 

sought   to   restrain   as  waste  was  waste,  see  Doher'Ly  v.    Allman,  L. 

doubtful    and    rested    upon     the  R.,  3  App.  Cas.,  722,  721,   733. 

construction  of    a  statute    which  *  Cockey  v.    Carroll,  4  Ind.  Ch., 

was  doubtful,  the  Court   refused  314   (Amer.)  ;  see   Act    I   of   1877, 

an  Injunction  in  the  first  instance :  s.  54. 

Field    V.     Jackson,     Dick.,     599 ;  "  Montgomery     v.     Walker,    36 

cited,  ib.  Ga.,  515  (Amer.) ;  see  Act  I  of  1877, 

»  High,  Inj.,  §  655;  Kerr,  Inj.,  s.  56,  cl.  (i). 
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however  different,  if  the  Jefemhint  has  been  encouriicred  by 
the  acquiescence  of  the  plaintiff  to  expend  monies  upon 
the  pv'opertj,  upon  the  faith  and  understanding  that  no 
obstacle  will  be  afterwards  thrown  in  the  way  of  his 
enjoyment/ 

§    77.     Injunctions  against  the  commission  of  waste  will  Against  whom 
be  granted  against  the  following,  amongst  other,  persons  : —  tions  will  be 

The   jurisdiction  of  equity    to   stay  the  commission  of  ^'''*'^*^'^" 
waste  at  the  suit  of   the  owner  of  the  inheritance  against  (i)  Tenants  for 

,1         ,  ,     (.         TP  •  11  ,    1  T   1       1  1     •     life  or  years  or 

the  tenant  tor  liie  or  years  is  well  established,  and  is  in  tail. 
frequently  exercised  in  Enghind,  where  such  estates  are 
of  common  occurrence.  A  tenant  in  tail  in  possession, 
with  successive  estates  tail  in  remainder  is  dispunishable 
of  both  legal  and  equitable  waste,  because  he  may  at  any 
time  bar  the  entail  and  acquire  the  absolute  fee  simple  ; 
so  also  is  a  tenant  in  tail  with  the  reversion  in  the 
Crown  and  a  tenant  in  tail  under  an  Act  of  Parliament, 
which  precludes  the  barring  of  the  entail.  Tenants  in 
tail  after  possibility  of  issue  extinct,  who  have  been  in 
possession,  and  tenants  in  fee  simple  subject  to  an  executory 
devise  over,  and  heirs  taking  by  resulting  trust,  until  the 
happening  of  the  contingency,  are  within  the  principle  of 
equitable  waste  only.^  It  would  serve  no  practical  pur- 
pose, however,  to  further  deal  with  these  and  other  estates, 
which  are  peculiar  to  Englisli  law  and  almost  unknown  in 
this  country. 

The  nature  of  the  estate  taken  by  Hindu  female  heirs  (ii)  Hindu  fe- 
whether  widows,  daughters  or  mothers,  is  anomalous,  if  it  ™''^*^  ^^^^^' 
be  considered  with  reference   to  the  principles  of  English 
law.     It   is   now    settled    that    the    nature    of   the   estate 
taken  by  a  daughter  or  mother  is  the  same  as  that  of  a 

'  Kerr.Inj.,  54,  55;  astoacquies-  liar  nature  of  the  property;  Pm-- 

cence,   see   Noyna    Misser  v.   Bu-  rot   v.   Palmer,   3  M.  &  K.,   635; 

pikiin,  I.  L.  R.,  9  Cal.,  609  (1882)  Noricay    v.  Roroe,   19    Ves.,    159  ; 

cited  i^osf ;  the    utmost  degree   of  Hilton  v.  Lord    Granville,  Cr.  & 

promptitude  is  exacted  in  cases  of  Ph.,  283. 

waste  in  mines  owing  to  the  pecu-  ^  Kerr,  Inj.,  75—80,  83 — 87. 
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widow,  and  the  same  j)rinciples  are  applicable  in  eacli  of 
these  oases.  A  Hindu  widow's  interest  in  the  estate  of  her 
husband  cannot  be  accurately  compared  to  any  estate 
known  to  English  law.  Such  an  estate  can  only  be  pro- 
})erly  described  as  a  Hindu  widow's  estate.  It  is  not  an 
absolute  estate  for  all  ])urposes,  and  it  is  not  merely  an 
estate  for  life.  As  the  widow  represents  the  whole  inheri- 
tance, her  interest  is  not  merely  that  of  a  tenant  for  life. 
The  estate  may  be  best  considered  as  an  absolute  estate 
subject  only  to  certain  conditions.'  It  is  a  restrained 
estate,  not  a  trust  estate.  The  widow  is  entitled  to  the 
estate  of  her  husband,  to  be  possessed,  used  and  enjoyed 
by  her,  as  a  widow  of  a  Hindu  husband  dying  without 
issue  in  the  manner  prescribed  Ijy  the  Hindu  law.^ 
Where,  however,  she  is  about  to  deal  with  the  property 
in  a  mode  contrary  to  the  Hindu  law,  in  extension 
of  her  power  over  it,  and  in  derogation  of  the  rights 
of  those  who  may  succeed  to  it,  the  C^ourt  is  (and 
in  that  case  only)  justified  in  restraining  her  in  the 
use,  custody,  and  disposition  of  it.^  The  nature  of  the 
estate  of  the  female  heir  offers  no  bar  whatever  to  re- 
straining her  by  Injunction  from  waste  or  from  any 
improper  alienation.  Hindu  female  heirs  in  possession  of 
the  inheritance  (w-hether  widow,  daughter  or  mother) 
may  be  restrained  from  committing  acts  in  the  nature 
of  waste,  at  the  suit  of  the  reversionary  heir,  or  the 
person  next  in  succession.*     It  is  not,  however,  sufficient 

*  NohoKishen    Snrmah    Roy    v.  Dossee,    Sevestre,  663,    664    (1850) 

Harinalh   Surmah   Boy,   I.  L.  R,,  ["  It  is   not   easy  to  apply  English 

10  Cal.,  1107  (1884).  law    to  native  estates.     A  Hindu 

'  Hurry  Dons  Duf.t   v.  Riingnn-  widow's    estate    is    peculiar  ;    it 

money  Dossee,   Sevestre,  657,  658,  would  be  a  mischievous    doctrine 

659  (ISol);  Btirry  Doss  DuttwSm.  to    hold    that    she    may    commit 

Uppoornah  Dossee,  6  M.  I.  A.,  4.39  waste"]  per  Peel,  C.  J. 

(1856).  *  Hurry  Doss   Dutl  v.  Rungun- 

^  Hurry  Doss  Dutt   v.    Sm,    Up-  money  Dossee,   Sevestre,  657,  660, 

poornuh    Dossee,    Sevestre,   664a,  661  (1851).    Act   I   of  1877,   s.  54, 

1856;  S.  C,  6  M.  I.  A.,  4.33  ;  and  see  Illns.  (»i). 
Oojiilmoney  Dossee  v.  Sagormoney 
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to  say  that  there  is  one  person  entitled  in  possession,  and 
another    entitled    in    remainder   in   order    to    iiuluee    the 
Court  to   interfere  to  take  the  [>roperty  out  of  the   liands 
of  the   individual,    who   is   in   possession  of  it  ;  but  it   is 
necessary   to   show   that  there  is  danger   to   the   property 
from    the    mode    in    which    the    party    in    possession    is 
dealing   with  it,  in  which  case,  and  in  such  case  only,   the 
Court    will    interfere.^     An    action    against    the    heir    in 
possession  is  only    maintainable  in  respect  of  some   act 
of   hers    which    is    injurious    to    the    reversioner.     The 
latter     may     sue    for    an    Injunction    to    restrain    acts 
which    diminish   the    value    of    the     estate — "  what    will 
amount  to    waste,  has    never   been   discussed.     Probably 
no    assistance    upon  this  point    could    be   obtained    from 
an    examination     of    the    English    cases    in    regard    to 
tenants  for  life.     The  female  heir   is,   for  all   purposes   of 
beneficial  enjoyment,  full  and  complete  owner.    She  would, 
as   I    conceive,    have   a    full    right   to    cut   timber,    open 
mines  and  the  like,  provided  she  did  so  for  the  purpose  of 
enjoying  the  estate  and  not  of  injuring  the  reversion."  ^ 
"The  remedy  should  not  extend  beyond  the  mischief.  The 
remedy  must  not  be  confounded  with  that  of  a   cestui  que 
trust,  or  a   trustee  to  bring  back   the  trust  estate  to   its 
proper  custody.     The  Hindu  female  is  rather  in  the  posi- 
tion  of  an   heir  taking  by    descent,  until   a  contingency 
happens,  than  an  heir  or  devisee  upon  a  trust  by  implica- 
tion.    Therefore   a   bill  filed  by  the  presumptive   heir   in 
sucaession  against  the  immediate  heir,  who  has    succeeded 
by  inheritance,  must   show  a  case  approaching  to  spolia- 
tion, must  enable  the  Court   to  see   that  there  is  probable 
ground  for  apprehending  that,   unless   an  Injunction   be 
granted  to  restrain     some   threatened   or    intending    act, 
ultimate  loss   to  the  heirs,  who  may  come  into  possession 

•  Hurry  Doss  Diitf   v.   Sm.    Up-  ^  Mayne's    Hindu    Law,    §  600  ; 

2)oornah   Dossee,  G  M,  I.  A.,   446       Suhha  Reddiw  Chpnfjaloinma,l,'L. 
(1856).  R.,  22  Mad..  126,  129,  KM  (1898). 
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by  succession,  will  onsiie.  It  is  not  enoaoh  to  make  out 
that  some  gift  has  been  made  or  some  disposition  taken 
place,  or  that  such  is  about  to  be  made  or  to  take  place 
which  the  law  would  not  support  ;  the  estate  of  the  female 
owner,  her  own  personal  estate,  might  be  large  and  adequate 
to  repay  ten  times  over  the  alleged  spoliation,  and  there 
might  not  be  the  remotest  prospect  of  loss  and  the  thing  alie- 
nated might  have  no  specific  peculiar  value."  ^  The  female 
heir  "  must  appear  not  merely  to  be  using,  but  abusing,  her 
estate.  Therefore,  si)ocific  acts  of  waste,  or  of  mismanage- 
ment, or  other  misconduct,  must  be  alleged  and  proved. 
Unless  thisis  done,  the  female  heir  can  neither  be  prevented 
from  getting  the  property  into  her  possession,  nor  from  re- 
taining it  in  her  hands^  nor  comjielled  to  give  security  for  it, 
nor  can  any  orders  be  given  her  by  anticipation  as  to  the 
mode  in  which  she  is  to  use  or  invest  it.  But  where  such  a 
case  is  made  out,  the  heiress  will  be  restrained  from  the  act 
complained  of.  In  a  very  gross  case,  she  may  even  be 
deprived  of  the  management  of  the  estate,  and  a  Receiver 
appointed."^  The  reversioners  will,  of  course,  be  equally 
entitled  to  restrain  the  unlawful  acts  of  persons  holding 
under  the  heiress.^  In  further  protection  of  his  rights  a 
reversioner  may  sue  to  declare  that  an  adoption  by  a 
widow  is  invalid,*  and  to  set  aside  so  much  of  an  alienation 
as  would  operate  against  himself,  though  a  suit  to  restrain  all 
alienations  would  not  be  maintainable.^  As  to  the  persons 
who  may  sue  for  an  Injunction,  see  post. 
(iii)  Landlord        Inasmuch   as    the  Transfer    of   Property   Act  does  not 

and  tenant.  1,1  ,.  -1,1  e,  \      l  l     ^  j? 

apply  to  leases  tor  agricultural  ])urposes,°  but  to  leases  tor 
other  purposes  only,  and  as  in  this  country  and  in  Bengal 

>  Humj  Doss  Dutt  v.   Runrjun-  *  Act  IV  of  1882,  s.  117 ;  a  lease 

money  Dcssee,   Sevestre,  657,  661  of  a  coffee  garden  is  not  an  agri- 

(ISril),  periiiv  Lawrence  Peel,  C.  J.  cultural  lease  within  the  meaning 

»  Mayne's  Hindu  Law,  §  600.  of    this   section  ;  Kunhayen   Haji 

8  lb.  \.  Mayan,   I.   L.   R.,   17  Mad.,  98 

" /&.,§§  601-603.  (1893). 

•  76.,  §604. 
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there  lias  always  been  a  very  considerable  distinction 
between  land  held  for  agricultural  purposes,  and  land 
held  for  other  or  non-agricultural  purposes,'  that 
distinction  has  been  preserved  in  this  Chapter,  and  the 
decisions  relating  to  the  one  class  of  leases  have  been 
separately  considered  from  those  relating  to  the  other 
class. 

A  landlord  may  sue   for  an   Injunction,   non  manda- 
tory or  mandatory,   restraining   the  commission  of  waste 
by    his    tenant.^      As   between    landlord    and   tenant    no 
length  of  abuse  will  give  the  tenant   a   right  to  commit 
waste.    The  allowance  of  the  abuse  is  only  by  the  permis- 
sion of  the  landlord,  and  can  never  be  turned  against  him 
by  the  tenant,  whose  rights  are  only  to  be  ascertained  by 
the  lease. ^     It   has  been  said  that  there   is  a  distinction 
in  the  general  principles  upon  which  the  Court  proceeds  in 
restraining  acts  of  waste  done  in  violation  of  an  express 
agreement,  from  those  on  which  it  proceeds  in  restraining 
acts    of  pure   waste  at  common   law  ;  that  in  restraining 
pure  waste,  irrespectively  of  agreement,    the   Court  pro- 
ceeds upon  the  ground  of    irreparable  damage,    and    will 
not  interfere,  if  the  damage  be  small  :  whilst  in  restraining 
acts  of  waste  in  breach  of  covenants  the  Court  proceeds 
upon  tbe  principle  that  where  a  positive  stipulation  has 
been  entered  into  between  two  parties,  either  party  has  a 
right  to  insist  upon  its  literal  performance  by  the  other, 
irrespectively  of  the  question  of  damage.*    It  is,  however, 
apprehended  that  in  this  country  both  class  of  cases   will 
be  alike  governed  by  the  principles  contained  in  section  54 
of  the  Specific   Relief  Act,   and  that  both  in  the  case  of 

'  Per  Field,  J.,  in  Proswnno  Coo-  waste.     Kerr,  Inj.,  83. 

mar     Chatterjee    v.    Jagun    Nath  *  Kerr,  Inj.  [citin<T  Lord  Cour- 

Bysack,  10  C.  L.  R.,  26  (1881),  tovm  v.  Ward  (Soli.  &  L.,  8)J. 

"  Where    a  Receiver    has  been  "*  Kerr  Inj.,  82,  83;  and  as   to 

appointed,  the  Receiver  may  have  acts  contrai'y  to  covenants  in  lease, 

an  Injunction  to  restrain  tenants  see  ib.,  440. 
pr  undertenants  from  committing 

W, IR  23 
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the  breacli  of  express  covenants,'  and  of  the  implied  dnty^ 
of  a  tenant,  the  Court  will,  in  determining  the  question  of 
the  right  to  an  Injunction,  consider  the  question  of 
damage.  The  Courts  will  be  disposed  to  place  a  liberal 
interpretation  on  the  rights  of  the  tenant,^  and  will  not 
interfere  at  all  where  the  damage  is  small,  and  will  not 
interfere  by  Injunction  except  where  the  damage  is  serious, 
and  the  principles  enacted  by  the  Specific  Relief  Act 
warrant  such  interference.  It  is,  therefore,  doubtful 
whether  in  this  country  the  Courts  will  except  from  this 
general  rule  express  covenants,  and  will  insist  upon  their 
literal  performance  irrespective  of  damage.  >See  however 
post. 

Rules  of  English  law  and  decisions  of  English  Courts 
may  be  referred  to  with  advantage  in  the  case  of  waste 
by  non-agricultural  tenants,  but  in  other  cases  such 
rules  and  decisions  will  not  prove  to  be  of  special  assist- 
ance or  general  applicability  in  this  country  where  both 
the  nature  of  the  climate  and  soil,  the  course  of  husban- 
dry, and  the  nature  of  the  tenures  under  which  land  is 
held,  differ  in  most  material  respects  from  the  state  of 
things  which  exist  in  England.*  There  have  been,  however, 
numerous  decisions  by  the  Courts  of  this  country  touch- 
ing the  question  of  the  obligations  of  tenants  in  this 
regard,  and  it  is  to  these  that  recourse  must  be  had  for  the 
ascertainment  of  the  law  governing  the  subject. 
(a)  Agricui-  A  landlord,  though  he  have  parted  with  the  posses- 

sion, has  still  an  interest  in  the  land,  which  he  has  a  right 
to  protect.^     It  is   no   objection  to  the    granting  of  an 


••  In  Monindro  Chunder  Sircar  Siiujh,  I.  L.  R.,  3  Cal.,  781  (1878). 

V.  Moneeruddeen  Biswas,  11  B.  L.  *  See    Tarinee    Churn    Base    v. 

R.,  40  (1873),  there  was  an  express  Banijee  Pal,  23  W.  R.,  299  (1875). 

covenant,  but  no  mention  is  made  *  Tarini   Charan    Bose  v.   Deb- 

as  to  damage  mattered.  'iiaraiun  Mistri,   8  B.  L.  R.,  App. 

2  Cf.  Noyn    l:lis3ci  v.  Rupikiin,  69,   71    ( 1S72) ;    Noyna    Misser  v. 

I.  L.  R„  9  Cal.,  609,  611  (1882).  Bupikun,    I.    L.    R.,  9  Cal.,  611 

"  See  Lul  Sahoo  v.  Deo  Narain  (1882). 
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Injunction  tbcat  the  landlord  may  not  be  entitled  to  hlias 
possession/  Though  a  landlord  may  have  no  interest  left 
in  the  land,  but  the  right  to  receive  the  rent  and  to  sell 
the  tenure  in  default  of  payment  of  rent,  he  is  yet  fully 
at  liberty  to  protect  the  land  from  damage  or  injury,  and 
to  prevent  any  use  of  it  by  which  its  permanent  useful- 
ness is  impaired  or  endangered.^  A  tenant  by  virtue 
of  his  demise  does  not  obtain  any  other  dominion  over 
the  land  than  is  consistent  with  the  contract  under  which 
it  is  held.^  Where  there  is  no  express  convenant  as  to 
the  user  of  the  land  there  is  nevertheless  an  implied 
agreement  that  the  land  shall  be  retained  substantially 
in  the  same  condition  in  which  it  was  at  the  time  of  the 
demise  ;  that  the  land  shall  be  used  for  the  purposes  for 
which  it  was  granted  ;  and  that  there  shall  not  be  a 
complete  change  in  the  mode  of  enjoyment.*  The  mere 
relation  of  landlord  and  tenant  creates  an  implied  obli- 
gation on  the  part  of  the  tenant  to  use  agricultural 
land  in  a  husband-like  manner  according  to  the  custom 
of  the  country,  where  the  premises  are  situated,  unless 
the  lease  or  agreement  contain  some  express  covenants 
inconsistent  with  such  custom  and  sufficient  to  exclude 
it.^  So,  if  A  lets  certain  arable  lands  to  B  for  purposes  of 
husbandry,  but  without  any  express  contract  as  to  the 
mode  of  cultivation  ;  and  if,  contrary  to  the  mode  of  cul- 
tivation customary  in  the  district,  B  threatens  to  sow  the 
land  with  seed  injurious  thereto,  and  requiring  many  years 
to  eradicate,  A  may  sue  for  an  Injunction  to  restrain  B 

»  Tarini   Charan  Bose  v.   Deh-  23  W.  R.,  299,  300  (1875). 

narayan  Mistri,  8B.  L.  R.,App.  ^  Lai    Sahoo    v.    Deo     JVarain 

71  ;  (1871)  but  see  Loot/ AH  v.  Shih  Singh,  I.  L.  R.,  3  Cal.,  781  (1878). 

Dyal  Singh,  8  W.  R.,   512  (1867)  ;  *  ib.;  Noyna  Misser  v.  Ru2nkun, 

which    decision  has  not  however  I.  L.  R.,  9  Cal.,  609,  611  (1882). 

been    followed     in     later    cases.  «  Kerr,   Inj.,    69,    82.      As     to 

Ramanadhanw  Zemindar  of  Ram-  rayats  with  occupancy  rights,  see 

nad,  I.  L.  R.,   16  Mad.,   407,  409  Venkayya  w  Ramasami,   I.  L.  R., 

(1893).  22  Mad.,  43  (1898). 

*  Nicholl  V.  Tarinee  Churn  Bose, 
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from   sowing   the   lands  in   contravention   ot   liis  implied 
contract  to  use  them  in  a  busl)and-like  manner.' 

A  tenant  has  not  the  right  to  alter  the  character  of 
the  land  which  he  holds  in  such  a  way  as  to  permanently 
injure  the  interests  of  the  landlord  in  the  land.^  It  has 
been  held  by  the  Allababad  High  Court  that  under  sec- 
tion 93  (h)  Act  XII  of  1881  (the  N.-W  P.  Rent  Act)  an 
Act  done  by  a  tenant  "detrimental  to  the  land  "  means  an 
Act  which  injures  the  land  itself.  And  "  an  act  inconsis- 
tent with  the  purpose  for  which  the  land  was  let "  means 
some  such  act  as  the  making  of  a  tank,  or  the  altering 
the  character  of  the  land,  as  for  instance  turning  it  from 
agricultural  land  to  building  land.^  Tberefore,  a  mortgage 
of  his  holding  by  an  occupancy  tenant,  under  which  the 
mortgagee  obtains  possession  is  not  "  an  act  detrimental  to 
the  land "  or  "  inconsistent  with  the  purpose  for  which 
the  land  was  let,"  within  the  meaning  of  the  clause  and 
section  of  the  Act  abovementioned.*  No  tenant  taking 
land  is  entitled,  without  some  specific  agreement  on  the 
subject,  to  change  the  nature  of  that  land,  from  what  it 
was  when  he  got  it,  or  to  make  any  permanent  alteration 
in  the  state  of  the  landlord's  property.  If  a  person 
wishes  to  lease  lands  for  a  particular  purpose  and  to  alter 
the  character  of  the  land,  such  alteration  should  be  the 
subject  of  a  special  agreement  between  the  parties  in 
the  same  way  as  when  parties  take  lands  for  building 
purposes.^     A  tenant  may  be  guilty  of   a  breach  of  duty 


»  Act  I  of  1877,   s.  54,  ill.  (k);  I.  L.  R.,  13  Mad.,  12i,127  (1889). 

but  the  merely  allowing  the  land  "  Noyna  Misser  v.   Rapikun,  I. 

to  be  waste  would  not  of   itself  L.  R.,   9Cal.,  611  (18S2)  ;  Laksh- 

determine    the    tenancy:    though  viana  \\   Ramachandra,  I.  L.  R., 

such  procedure  on  the  part  of  the  10  Mad.,  351,353  (1887). 

tenant  would  under  some  circum-  '  Madho   Lai    v.    Sheo    Prasad 

stances  be  evidence  of  an  intention  Mlsr,  I.  L.  R.,  12  All.,  419  (1889). 

to  abandon  the  holding      Adiveru  *  lb. 

Dinahandhu  Patrudu   v.  Lokana-  *  Anund   Coomar  Mookerjee   v. 

dhasami,   I.    L.   R.,   6  Mad.,   .322  Blssonath  Banerjee,  17  W.    R.,  416 

(1882) ;  Narasimma  v.  Lukshmana,  (1872). 
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in  the  use  of  liis  land  in  various  ways,  as  by  building  upon 
it  improperly,  by  excavating  it,  by  improper  dealing  in 
the  matter  of  trees  by  changing  the  character  of  the 
cultivation  or  by  other  acts  of  a  similar  nature.^  A 
tenant  who  alters  the  character  of  the  land  in  such  a  way 
as  to  permanently  injure  the  interests  of  the  landlord,  com- 
mits a  wrong  in  respect  of  which  a  suit  for  damages  will 
undoubtedly  lie,^  and  which  will  be  restrained  by  Injunc- 
tion in  proper  cases.  So  tenants  have  been  restrained 
by  Injunction  from  building,^  excavating  the  soil,  as  for 
tanks,'*  brickmaking,^  or  the  like  ;  planting  or  cutting 
down  trees ;  ®  changing  the  course  of  husbandry,'^  as  by 
turning  cultivated  land  into  a  mango  grove,^  or  paddy 
land  into  garden  land,^  and  tenants  will  be  restrained 
from  in  any  other  manner  injuriously  changing  the 
character  of  the  land  or  the  user  for  which  it  was  granted. 
For  any  permanent  alteration  of  the  character  of  land, 
such  as  the  conversion  of  pasture  into  arable  land,  or 
arable  land  into  wood,  or  meadow  into  an  orchard,  is  waste. 


»  Noyna  Misser  v.  Bupiktm,  I.  L.  609  (1882). 

R.,  9  Cal.,  610  (1882).  »  Anund  Coomar  Mookerjee    v. 

®  i6.,  611  ;  Kadumbenee  Dabee  V.  Bissonath  Banerjee,  17  W.  }i.,  416 

Nobeen   Chunder  Adukh,  2  W.  R,,  (1872)  ;  Nicholl  v.    Tarinee   Churn 

157  (1865).  Bose,  23  W.  R.,  298  (1875). 

*  Lai     Sahoo    v.     Deo    Narain  «  Bholai    v.     Rajah    of    Bansi, 

Singh,  I.  L.  R.,  3  Cal.,  781  (1878) ;  I.  L.  R,,  4  AIL,  174  (1881)  ;  Laksh- 

Bholal  V.    Rajah  of  Bansi,   I.  L.  mana  v.   Ramachaudra,  I.  L.  R., 

R.,4  All.,  174  (18S1);  il/rtd/io  iai  10    Mad.,    351    (ISSl)  ;  Naihan  v. 

V.  Sheo  Prasad  Misser,  I.  L.  R.,  12  Kamla  Kuar,  I.  L.  R.,  13  All.,  572 

All.,  419  (1889);  Noyna  Misser  v.  (1891). 

i^Mpttort,  I.  L.  R.,9Cal.,609(1882);  ">  Lakshmana    v.   Ramachandra, 

Prosunno    Coomar    Chatterjee    v.  I.    L.   R.,    10   Mad.,    351   (1887); 

Jajiin  Nath  Bysack,  10  C.   L.  R.,  Noyna  Misser  v.  Rupikun,  I.  Ij.  B,., 

25    (1881) ;    Jugut     Chunder    Roy  9  Cal.,  609  (1882)  ;  Kunhamed  v. 

Choiodhary    v.      Eshan     Chunder  Narayanan   Mussad,   I.  L.   R.,  12 

Banerjef.,  24  W.  R.,  220  (1875).  Mad.,  320  (1888). 

■♦  A  nath  Nath    Day    v.    A.    B.  8  Lakshmana   v.   Ramachandra, 

Mackintosh,^  B.  L.  R.,60,69  (1871) ;  I.  L.  R.,  10  Mad.,  .351  (1887). 

Madho  Lai  v.  Sheo  Prasad  Misser,  ^  Kunhamed       v.      Narayanan 

I.  L.  R.,12A11.,  419  (1889);  A^oyna  Mussad,   I.  L.  R.,  12    Mad,,  320 

Misser  v.  Bupikun  I.  L.  R.,  9  Cal.,  (1888). 
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even  although  the  value  of  the  land  be  increased  because 
it  not  only  changes  the  course  of  husbandry,  but  affects 
the  proof  of  title.  But  a  mere  temporary  alteration  in 
the  ordinary  and  reasonable  course  of  husbandry  is  not 
waste.^  Local  custom,  however,  may  authorize  acts  which 
would  otherwise  be  unlawful.''* 

Though  a  landlord  may  be  entitled  to  damages,  delay  or 
acquiescence  or  other  circumstances  in  the  case  may  dis- 
entitle him  to  relief  by  Injunction.  So,  where  the  tenant 
of  an  agricultural  holding  planted  his  jot(^  wuth  mango 
trees  to  the  knowledge,  but  without  the  consent  of  his 
landlord,  thus  changing  the  character  of  the  land,  and 
more  than  three  years  afterwards  the  landlord  sued  for 
a  mandatory  Injunction  to  have  the  mango  trees  removed, 
it  was  held  that,  having  stood  by  for  more  than  three  years 
and  allowed  the  tenant  to  spend  his  labour  and  capital  upon 
the  land  without  taking  any  action  in  the  matter,  the 
landlord  was  not  entitled  to  the  Injunction  sought,  and 
as  there  was  no  claim  for  damages,  the  suit  was  dismissed 
with  costs.^  Though,  if  waste  has  already  been  committed 
aud  there  has  been  acquiescence  or  delay  on  the  part  of 
the  landlord,  the  Court  will  refuse  an  Injunction  to  restore 
the  land  to  its  original  state  ;*  yet,  though  the  Court  may 
so  refuse  to  restore  the  land  to  its  original  condition,  and 
so  alter  the  new  order  of  things,  if  it  appear  that  the 
manner  of  use  to  which  it  is  put  under  that  order  causes 
damage  other  than  that  which  may  be  said  to  be  involved 
in  the  mere  change,  the  Court  will  interfere  by  Injunction 
to  protect  the  landlord's  interests.^  Some  decisions 
relating  to  particular  acts  of  waste  in  respect  of  (a)  build- 
ings, (J))  excavations,  (c)  trees  and  {d)  cultivation,  are  here 


»  Ken-,  Inj.,  68.  *  Noyna     Misscr    v.    JiupiJcun, 

3  Luhishmana  v.   Ramachandra,  I.  L.  R.,  9  Cal.,  609  (1882). 

I.  L.    R.,    10    Mad.,    .Sol    (1887);  "lb. 

Tarini  Charan  Bose  v.  JDebnarcq/an  »  Nicholl  v.  Tarinee  Churn  Bose, 

Misiri,  8  B.  L.  R.,  App.,  69  (1871).  2.3  W.  R.,  299,  300  (1875). 
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citoJ   in  illustration   of  the   application    of  the  foregoing 
principles. 

Improperly  building  on  land,  as  by  building  on  agricul-  (0  Building 
tural  land,  or  land  let  for  the  purpose  of  arboriculture^  is 
an  act  detrimental  to  the  land^  and  a  wrong  entitling  the 
landlord  to  relief  by  damages  or  an  Injunction/^  In  the 
case  of  land  let  for  agricultural  purposes,  the  act  of  turn- 
ing it  into  building  land  would  be  an  act  inconsistent  with 
the  purpose  for  which  it  was  let.^  A  ryot,  who  relies 
upon  an  occupancy  right,  must  be  taken  as  thereby  admit- 
ting that  the  letting  was  of  such  a  character  as  is  conteni- 
planted  in  B.  Act  VIII  of  1869,  which  applies  to  agricultural 
holdings  only.  If,  then,  the  land  was  let  on  the  under- 
standing that  it  was  to  be  used  for  cultivation,  the  fact  that 
the  ryot  has  acquired  a  right  of  occupancy  does  not  alter 
any  of  the,  terms  of  the  letting  except  the  conditions  fif 
any)  fixing  a  term  for  the  tenancy.  The  statutory  right 
of  occupancy  will  not  be  extended  s5  as  to  make  it  include 
complete  dominion  over  the  hind  subject  only  to  the  pay- 
ment of  a  rent  liable  to  be  enhanced  on  certain  conditions. 
The  landlord  is  still  entitled  to  insist  that  the  land  shall 
be  used  for  the  purpose  for  which  it  was  granted,  and 
although  a  liberal  construction  may  be  adopted,  it  cannot 
extend  to  a  complete  change  in  the  mode  of  enjoyment. 
And,  if  such  a  tenant  builds  upon  the  land,  he  will  be 
restrained  by  Injunction  from  doing  so  and  compelled  to 
remove  the  building,  if  erected.^  This  case  is  an  authority 
only  for  the  proposition  that  where  land  is  still  in  a  state  of 
agriculture  a  tenant  has  no  right  without  his  landlord's  ■ 


'  Kunhamed      v.      Narayanan  24  W.  R.,  220  (1875). 

Mussad,  I.   L.   R.,  12  Mad,,   320,  ^  Noyna    Misser  v.  Ruiyikun,  I. 

323,  note  (1888).  L.  R.,  9  Cal.,  609,  611  (1882). 

'  Bholai    V.     Rajah    of    Bansi,  *  Madlto   Lai    v.   Sheo  Prashad 

I.  L.  R.,  4  All.,  176  (1881)  ;  Madho  Misser,  I.  L.  R.,  12  All.,  422  (1889). 

Lall  V.  Sheo   Prashad,  I.  L.  R.,  12  *  Lai  Sahoow  Deo  Narain  Uingh, 

All.,   419  (1889)  ;  Jugut    Chunder  I.  L.  R.,  3  Cal.,  781  (1878). 
Eoy    V.   Eshan  Chunder  Banerjee, 
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consent  to  alter  the  a^i^rieiiltural  nature  and  use  of  the  land. 
But  when  that  u?e  has  been  already  changed  and  a  large 
portion  of  the  land  is  no  longer  agricultural,  but  used  tor 
tanks  and  gardens,  the  rule  laid  down  by  that  case  will  not 
apply.  An  occupancy  tenant  may,  in  such  case,  build  a 
pucca  house  upon  his  land,  and  the  building  of  such  a  house 
upon  land  which  has  ceased  to  be  agricultural  can  only  have 
the  effect  of  improving  the  value  of  the  property  and  giving 
the  landlord  a  better  security  for  his  rent/  A  transferee  of 
a  tenant's  interest  even  though  he  be  a  co-sharer  is  under 
the  same  obligations  in  this  respect  as  was  his  transferor. 
Though  ryots  having  rights  of  occupancy  in  land  for 
agricultural  purposes  may  have  the  right  to  transfer  them 
to  any  person  to  hold  for  the  same  purpose,  that  will  not 
enable  a  person  who  may  be  desirous  of  erecting  a  large 
house  in  the  midst  of  an  agricultural  melial  to  .buy  up  the 
tenures  and  rights  of  several  cultivators  and  convert  the 
land  which  they  formerly  occupied  into  a  dwelling-house 
and  appurtenances.^  A  fori'iori  where  a  lessee  has  expressly 
covenanted  that  he  should  not  do  a  particular  act  on  the 
land,  he  cannot  avoid  his  obligation  by  parting  with  his 
interest :  his  sub-lessees  will  take  the  land  subject  to  his 
covenant,  and  if  they  act  in  breach  of  it,  an  action  for 
damages  and  an  Injunction  will  lie  against  them.^ 

Acquiescence  and   delay  will  however  bar  the  right  to 
an  Injunction.* 

In    a  recent    suit    for    an    Injunction    compelling    the 
defendant  to  remove  a  certain  building  erected  by  him  on 

*  Prosunno  Coomar  Chatterjeev.  Ramnad.  I.  L.  R.,  16  Mad.,  407, 

Jagunnath  Bysack,  10  C.  L.  R.,  25,  409  (1893). 

30(1881);  but  see  ib.,  26,  27,  2^er  ^  Jug  gut  Chander  Roy  Chowdhry 

Field,  J.  In  NyamutoollahOstagur  v.  Enhen  CImnder  Banerjee,  24  W. 

V.  Gobind  Churn  Dutt,  6  W.   R.,  R.,  220(1875). 

Act  X,   40  (1860),  an    occupancy  *  Mohindro   Chunder  Sircar  v. 

tenant's  right  in  this  respect  was  Moneeruddeen    Buwas,   11    B.    L. 

laid    down   in  terms   which  have  R.,  A  pp.,  40  (1873). 

been  followed  in  recent  cases  :  see  *  Noyna  Misser  v.  Rupilain,  I.  L. 

note  Ramanadhan  v.  Zamindar  of  R.,  9  Cal.,  609  (1882). 
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land  which  he  held    from  the  plaintiff  as   an  af^ricultiiral 
holdinor  and  to  restrain  him  from  altering  the  character  of 
the  land,   it  a])peared   that  the  defendant  had  occupancy- 
rights  in  the  land  in  question,  which  formed  part  of  the 
plaintiff's  zamindari,  and  that  the  land  had  been  used    for 
agricultural  purposes  merely  up  to  recent  date,  when  the 
defendant  erected  a  building  which  was  in  no  way  con- 
nected with  agricultural  purposes,  but  was  intended  to  be 
used  either  as  a  dwelling-house  or  as  a  pleasure  house.     It 
was  admitted  that  the  defendant  had  an  occupancy  right. 
It  was  held  upon  a  consideration  of  most  of  the  preceding 
authorities  that  "  It  is  a  settled  rule  of  law  that  no  tenant, 
whether  he  has  an  occupancy-right  or  not,  is  at  liberty  to 
erect  houses  upon  agricultural  holdings  for  other  than  agri- 
cultural purposes  and   thereby   to   alter   the   character  of 
the    holding.     Every    such    tenant  is    under  an    implied 
obligation   to   do  no  act  wdiich  is  not  consistent  with  the 
purpose  for  which  the  land  was  originally  let  for  culti- 
vation.     That    this    was    the    law    administered    in    this 
country  is  also  clear  from  the   cases   cited  by  the  District 
Munsiff,    and    from    the    decisions   of  this   Court. ^     It  is 
argued  by  appellants'  pleader,  that  the  cases   referred   to 
relate  to  tenancies  from   year   to   year  or   for   a   term   of 
years    and    not   to    tenants,  who   have    occupancy-rights. 
The    principle  on    which    those    cases    were    decided    is 
that   in   an  ao;ricultural   holding   the   tenant  is   under  an 
obligation  not  to  alter   the   character  of  the  holding   and 
that    the    landlord  is   entitled  to   insist   upon   the    tenant 
abstaining    from    doing   aiijthing   inconsistent    with    the 


»  Jugut  Chunder  Boy  Chowdhry  (1882)  ] ;  Bholal  v.  Rajah  of  Bansi, 

V.  Eshan  Chunder  Banerjee,  24  W.  I.  L.  K.,  4  All.,  174  (1881) ;  Madho 

R.,     220    (1875) ;    Tarinl    Charan  Lai  v.  Sheo  Prasad  Blisr,  I.  L.  R., 

Bosey.  Debnarayan  Mistri,  8  B.L.  12  AH.,  419  (1889);  Lalshmana  v. 

R.,  App.  69  (1871)  ;  Lai  Sahoo  v.  Ramaehandra,  I.  L.  R.,  10  Mad., 

Deo  Narain  Singh,  I.  L.  R.,  3  Cal.,  351   (18S7) ;  Kmihammed  v.  Nara- 

781  (1878)    [see    Noyna  Misser  v.  ya7i  Mussa  I.  L.  R.,  12  Mad.,  320 

Bupikun,    I.   L.  R.,    9    Cal.,   C09  (1888). 


(ii)  Exca- 
vations. 
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purpose  for  wLicli  tlio  land  was  originally  let.  The 
appellants'  pleader  draws  our  attention  to  Jones  v. 
Chappell^  and  to  DohcHij  v.  xillman?  These  are  cases 
relatiuo;  to  leases  of  houses  and  not  to  aoricultural  hold- 
ings,  and  they  are  therefore  not  in  point.  On  the 
other  hand  Meux  \.  Cohlejf'  is  a  case  in  point  as  illus- 
trating the  principle  whicli  regulates  the  rights  of  ten- 
ants having  agricultural  holdings.  It  is  there  distinctly 
laid  down  that  the  question  on  which  the  decision  should 
rest  in  such  a  case  as  this  is  whether  the  act  done  by  the 
tenant  is  consistent  with  the  purpose  for  which  the  land 
was  demised."  * 

In  the  absence  of  proof  of  the  nature  of  his  tenure, 
or  a  local  custom,  givinsj  tenants  the  right  to  dig;  tanks 
without  the  consent  of  the  landlord,  it  is  for  the  tenant  to 
show  that  the  digging  a  tank  is  a  fair  and  reasonable  use 
of  tlie  land  which  he  holds — a  use  which  will  not  be  to 
the  material  detriment  of  the  zemindar,^  In  the  absence 
of  such  proof  a  landlord  will,  in  an  otherwise  proper  case, 
be  entitled  to  a  mandatory  Injunction  ordering  that  the 
tank  shall  be  filled  up  and  the  land  restored  to  its  original 
condition.^  Where  there  has  been  an  express  covenant 
not  to  excavate  a  tank  an  action  for  damages  and  an 
Injunction  will  lie  against  the  lessee  and,  if  he  have  parted 
with  his  interest,  against  his  sub-lessees.'''  In  the  case  of 
land  let  for  agricultural  purposes  the  making  of  a  tank 
Vv'ould  be  an  act  inconsistent  with  the  purpose  for  which  the 
land  was   let.^     But  the  digging  of  a   well  is  not  an  act 

•  I.  R.,  20  Eq.,  539.  «  lb.;  Noyna  Misserv.  Rupikun, 

2  L.  R.,  5  App.  Cas.,  709.  I.  L.  R.,  9  Cal.,  609  (1882) ;  Madho 

3  L.  R.  (1892),  2  Ch.  D.,  253.  Lai  v.  Sheo  Prasad  Misr,  I.  L.  R., 

*  Ramanadhan  v.  Zamindar  of      12  All.,  422  (1889). 

iJownat/,  I.  L.  R.,16Macl.  407,  408,  i  Monlndro   Chumler   Sircar  v. 

409  (1S93) ;  followed  in  Bhupathi  v. '  Moneeruddun  Bisims,  11  B.  L.  R., 

Rujah  Ranrjaijun  Appa  Ran,  I.  L.  App.  40  (1873). 
R.,  17  Mad.,  54,  58(1893).  ^  Madho    Lai    v.    Sheo    Prasad 

»  Analh  Nath  Day  v.  A.  B.  Mac-  Misr,  I.  L.  R.,  12  All.,  422  (1889). 
kintosh,  8  B.  L.  R.,  App.,  69  (1871). 
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detrimental  to  the  land  or  inconsistent  with  the  purposes 
for  which  it  was  let.^  The  granting  of  an  Injunction  in 
this  case  also  will  be  subject  to  the  question  whether  there 
has  been  any  delay  or  acquiescence  proved.^  It  is  no 
objection  to  an  order  being  made  that  the  plaintiff  is  not 
entitled  to  kltas  possession.  The  plaintiff  may  not  be  so 
entitled,  but  he  retains  a  certain  interest  in  the  land  which 
entitles  him  to  ask  that  the  injury  done  to  his  property  may 
be  removed,  which  may  be  done  more  easily  at  the  date 
of  suit  than  thereafter.^  The  excavation  of  the  land  for 
the  purpose  of  brick-making  is  waste.  If  a  person 
wishes  to  lease  land  for  the  purpose  of  making  bricks 
that  should  be  the  subject  of  a  special  agreement  between 
the  parties  in  the  same  way  as  when  parties  take  lands 
for  building  purposes.*  But  where  the  brick-making 
does  not  involve  any  waste  or  injury  no  Injunction  will 
be  ffrauted  :  as  where  brick-makino;  has  been  carried  on 
for  more  than  25  years  on  the  land  with  the  acquiescence 
of  the  landlord  and  there  being  no  trace  of  any  other 
mode  of  enjoyment,  it  cannot  be  said  that  the  land  has 
been  diverted  from  its  original  destination.^  In  a  suit 
brought  by  a  landlord  against  a  tenant  where  the  primary 
relief  sought  was  a  mandatory  Injunction,  directing  the 
defendant  to  fill  up  a  tank  excavated  by  him  in  contraven- 
tion of  the  terms  of  the  tenancy  and  to  pay  damages,  and 
where  the  secondary  relief  sought  was  ejectment,  it  was 
held  that  the  suit  was  barred,  inasmuch  as  it  was  broiio-ht 
more  than  two  years  after  the  excavation  of  the  tank.^ 

'  Bholai  V.  Rajah  of  Bansi,  I.  L.  Nohep.n  Chiinder  Adulsh,  2  W.  R., 

R.,  4  All.,  176  (18S1).  157  (1865). 

*  Noijna  Misser  v.  Rtipikuii,  I.  *  NichoU  v.  Tarinee  Churn  Base, 
L.  R.,  9  Cal.,  639  (1882).  23  W.  R.,  298  (1875);   distingiii.sh- 

3  Anath    Nuth    Deij    v.    .1.    B.  ing  a  mind  Coomar  Mookerjee  v. 

Mackintosh,  S  B.  L.    R.,   App.  71  Bissonath  Banerjee,  17  W.  R.,  416 

(1871).  (1872). 

*  Anund  Coomar  Mookerjee  v.  «  Sharoop  Dass  Mondul  v.  Jog- 
Bissonath  Bancrjee,  17  W.  R.,  416  gessur  Roy  Chowdhnj,  I.  L.  R.,  26 
(1872);      Kadumbenee     Dabee    v.  Cal.,  504  (1899). 
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iii)  Trees.  To  chan2;o  (ill  tlie   iib.sence   of  local  custom)  the   cliar- 

acter  of  agrioultural  land  by  planting  trees  as  by  the 
conversion  of  land  under  cultivation  into  a  mango  grove^ 
or  planting  land  let  for  wet  cultivation  with  jack,  cocoanut 
and  areca-nut  trees^  is  an  act  of  waste  in  respect  of 
which  an  Injunction  will  be  granted.  It  is  an  act  detri- 
mental to  the  land  and  inconsistent  with  the  purposes 
for  which  it  was  let.^  A  tenant  is  entitled  to  ])revent 
the  growth  of  any  trees  wliich  were  not  growing  at  the 
time  of  the  commencement  of  his  tenancy,  and  the  growth 
of  which  would  interfere  with  the  purpose  for  which  the 
land  was  let  to  him,  provided  that  there  is  no  contract 
or  custom  to  the  contrary.*  The  property  in  trees  grow- 
ing on  land  is,  by  the  general  law,  vested  in  the  proprietor 
of  the  land,  subject,  of  course,  to  any  custom  to  the  con- 
trary. Under  section  23  of  the  Bengal  Tenancy  Act,  the 
onus  is  on  the  landlord  to  show  that  a  tenant  with  occu- 
pancy right  is  debarred  from  cutting  down  the  trees  on 
the  land,  and  not  on  the  tenant  to  prove  a  custom  giving 
him  the  right  to  do  so.  Therightto  appropriate  them  when 
cut  down,  however,  is  a  different  question.  In  a  suit  by 
landlords  against  their  tenants  who  had  a  right  of  occupancy 
for  appropriating  some  mango  trees  growing  on  their  land 
which  they  had  cut  down,  it  was  held  that  the  onus  was 
rightly  thrown  on  the  tenants  of  proving  a  custom  they 
alleged,  giving  them  the  right  to  sell  the  trees,  and  on 
failure  to  prove  such  custom,  they  were  liable  to  damages 
for  so  appropriating  them.*  Where  there  is  a  custom  that 
zemindars  have  a  right  to  one-fourth  of  the  value  of  trees 
cut  down  by  ryots  without  their  consent  or  permission  that 

'  Lakhshmana  v.    Ramchamlra,  R.,  13  All.,  572  (1891). 

I.  L.  R.,  10  Mad.,  351  (1887).  *  Nafur    Chundra    Pal     Choro- 

^  Kunhamedv.  Narayanan  Mas-  dhuri  v.  Ram  Lai  Pal,  I.  L.  R.,  22 

sad,  I.  L.  R.,  12  Mad.,  320  (1888).  Cal.,  742  (1894) ;   see  cases  therein 

*  Bhnlai  V.  Rajah  of  Bansi,  I.  L.  cited,  and  Man  Mohini  Goopta  v. 
R.,  4  All.,  176(1881).  R.ij/wonath   Missf.r,   I.   L.   R.,   23 

*  Nathan  v.  Kamla  Kuar,  I.  L.  Cal.,  209,  210  (1895). 
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iini»llGS  that  the  ryots  have  a  right  to  cut  clown  the  trees  and 
an  Injunction  restraiuing  them  cannot  be  granted/  The 
trees  upon  an  occupancy  hoUling,  whether  planted  by  the 
tenant  himself  or  not,  belong  an  1  attach  to  such  holding, 
and  like  it,  are  not  susceptible  of -transfer  by  the  tenant.^ 
When  a  proprietor  sells  his  rights  and  becomes  entitled 
under  section  7  of  the  N.-W.  P,  Rent  Act  to  the  rights 
of  an  exproprietary  tenant,  he  holds  all  rights  in  the  land, 
qua  such  tenant,  which  he  formarly  held  in  his  character 
as  proprietor,  of  course  paying  rent  in  his  capacity  as 
tenant.  Where  there  are  trees  upon  the  sir  land  held  by 
him  at  the  time  when  he  lost  his  proprietary  rights,  neither 
the  purchaser  of  those  rights  nor  he  himself  can  cut  down 
or  sell  them  in  inoltum  to  each  other.  Short  of  cutting  the 
trees  down,  he  has  the  same  right  to  enjoy  the  trees  as 
he  originally  had. ^  Where  a  defeadant  who  held  from  the 
plaintiff  irrigable  land  which  was  cultivated  with  paddy, 
etc.,  and  who  had  an  occupancy  right  and  a  fixed  money 
rent,  planted  cocounut  trees  on  the  land,  it  was  held  that 
the  acts  of  the  defendant  did  not  constitute  waste  or  a 
breach  of  the  terms  of  the  tenancy,''  The  same  rules  will 
apply  in  this  as  in  the  former  cases  with  regard  to  ac- 
quiescence and  delay. ^ 

A  tenant  who  changes  the  character  of  his  cultivation  in  (i^)  Cultiva- 

1       •     •  1        •  PI      tion. 

such  a  way  as  to  permanently  injure  the  interest  or  the 
landlord  in  the  land  commits  a  wrong  for  which  a  suit  for 
damages  or  an  Injunction  or  both  will  lie  ;^  as  by  plant- 
ing land  let  for  paddy  cultivation  with  jack,  cocoanut  and 
arecanut  trees,  such  an  alteration  being  unsuited  to  the 
nature  of  the  holding  and  inconsistent  with  the  purpose 

*  Nuffer  Chunder  Ghose  v.  Nund  *  Venkayya  v.   Ramasami,   I.  L. 
Lai  Gossami,  I.  L.  R.,  22  Cal.,  751       R.,  22  Mad.,  39  (1898). 

(1894),  note.  *  Noyna     Misser    v.    Rupikun, 

2  Imdad   Khatun  v.  Bhcujimth,  I.  L.  R.,  9  Cal.,  609  (1882). 

I.  L.  R.,  10  All.,  159  (18S8).  «  Noyna     Misser    v.    Rupikiin, 

•  Jugal  V.   Deoki  Nandan,  I.  L.  I.  L.  R.,  9  Cal.,  610,  611  (1882). 
R.,  9  All.,  88  (1886). 
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for  which  the  kind  was  demised  ;  ^  or  plantiuf^  a  mango 
tope  on  dry  land,  usually  cultivated  with  a  dry  crop,  there- 
by rendinff  it  unfit  for  cultivation.^  And  it  was  held  iu 
the  last  cited  case  that  the  defendants  as  tenants  from  year 
to  year  were  under  the  obligation  to  restore  the  land  in  the 
condition  in  which  it  was  when  it  was  leased  to  them,  and 
that  they  were  not  at  liberty  to  change  the  usual  course 
of  husbandry  except  with  the  consent  of  their  landlord. 
The  same  principles  with  regard  to  acquiesenx^e  and  delay 
will  apply  as  in  the  former  cases.^ 

(i)  Non-agri-        j^   i[^q   territories   to  which  the  Transfer   of  Property 
cultural  leases.  •  i  i 

Act  (IV  of  1882)  extends,  the  rules  goveruuig  the  rehi- 
tious  of  lessors  and  lessees,  in  the  case  of  non-agricultural 
leases,  are,  in  the  absence  of  a  contract  or  local  usage  to 
the  contrary,  contained  in  that  Act.  A  lessee  is  bound  to 
keep,  and  on  the  termination  of  the  lease  to  restore,  the 
property  in  as  good  condition  as  it  was  in  at  the  time 
when  he  was  put  in  possession,  subject  only  to  the  changes 
caused  by  reasonable  wear  and  tear  or  irresistible  force, 
and  to  allow  the  lessor  and  his  agents,  at  all  reasonable 
times  during  the  term,  to  enter  upon  the  property  and 
inspect  the  condition  thereof  and  give  or  leave  notice  of 
any  defect  in  such  condition  ;  and  when  such  defect  has 
been  caused  by  any  act  or  default  on  the  part  of  the 
lessee,  his  servants  or  agents,  he  is  bound  to  make  it 
good  within  three  months  after  such  notice  has  been  given 
or  left.*  The  phrase  '  irresistible  force  '  may  be  taken 
to  include  that  fire,  tempest,  flood  and  violence  which 
renders  the  lease  voidable  at  the  option  of  the  lessee.^ 

The  general  rule  of  English  law  being  that  personal 
chattels  once  annexed  to  the  freehold   become  part  of  it, 

*  Kunhamed      v.      Narayanan       supra. 

Mussad,  I.  L.   R.,   12   Mad.,  .320  "  Act  IV  of  1882,  s.  108,  cl.  (w). 

(1888).  »  Act  IV  of  1882,  s.  108,  cl.  (e)  ; 

*  Lakshmana    v.    Ramchandra,  see    Kunhwjen   Haji    v.    Mayan, 
I.  L.  R.,  10  Mad.,  351  (1889).  I.  L.  R.,  17  Mad.,  98  (1893). 

^  Noyna     Misser    v.    Rupikun, 
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and  may  not  be  again  severed  without  the  consent  of 
the  owner  of  the  inheritance,  it  is  waste  if  a  tenant  for 
life  or  years  who  has  annexed  a  personal  chattel  to  the 
freehold  afterwards  takes  it  away.  But  exceptions  have 
been  engrafted  on  the  general  rule  in  favour  of  trade 
fixtures,  and  fixtures  set  up  for  ornament  or  domestic  con- 
venience. The  exception,  however,  at  Common  law  in 
favour  of  trade  does  not  extend  to  buildings  which  have 
been  let  into  the  soil,  even  if  used  for  trading  purposes  : 
though  now  by  Statute  buildings  are  rendered  removable 
in  certain  cases.^  In  India  the  law  with  regard  to  fixtures 
and  the  commission  of  waste  by  their  removal  has  no 
importance  in  the  case  of  landlords  and  tenants,  for,  in  the 
absence  of  a  contract  or  local  usage  to  the  contrary,  a  lessee 
is  entitled  to  remove  at  any  time  during  the  continuance 
of  the  lease  all  things  which  he  has  attached  to  the  earth  ; 
provided  he  leaves  the  property  in  the  state  in  which  he 
received  it.^  Under  the  interpretation  given  to  the  phrase 
'  attached  to  the  earth '  ^  a  lessee  may  remove  things  rooted 
in  the  earth,  as  in  the  case  of  trees  and  shrubs,  imbedded 
in  the  earth,  as  in  the  case  of  walls  or  buildings,  and 
things  attached  to  what  is  so  imbedded  for  the  permanent 
beneficial  enjoyment  of  that  to  which  it  is  attached,  sub- 
ject to  the  proviso  abovementioned. 

The  distinctions,  therefore,  which  exist  in  English  law 
between  things  which  are  and  things  which  are  not  tenant's 
fixtures,  that  is,  things  which  he  may  or  may  not  remove 
during  his  tenancy  cease  to  have  significance  in  this  country, 
in  which  a  tenant  has,  as  against  his  landlord,  the  complete 
disposal  of  things  which  he  has  attached  to  the  earth  and 
as  to  which  therefore  there  can  be  no  waste.  The  privilege 
of  removal  must,  by  the  terms  of  the  section  (as  also  under 
English  law  in  the  case  of  removable  chattels),  be  exer- 
cised during  the  continuance  of  the  tenancy.     There  is  no 

»  Kerr,  Inj.,  72-75.  a  ^^t  IV  of  1882,  s.  108,  cl.  [h). 

8  lb.,  s.  3, 
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right  to  come  upon  tlio  land  after  tlie  expiration  of  tlie 
lease  for  the  purpose  of  their  removal. 

Similar  rights  exist  with  regard  to  emblements.  When 
a  lease  of  uncertain  duration  determines  by  any  means 
except  the  fault  of  the  le-see,  he  or  his  legal  representative 
is  entitled  to  all  the  crops  planted  or  sown  by  the  lessee 
and  growing  upon  the  property,  when  the  lease  determines 
and  to  free  ingress  and  egress  to  gather  and  carry  them.' 

Buildings  as  already  mentioned  are  covered  by  the  pro- 
vision contained  in  section  108,  cl.  (/<)  of  the  Transfer  of 
Property  Act  and  may  be  removed  by  the  tenant.  The 
general  rule  of  English  law  expressed  by  the  maxim  qidd- 
quid  plantatur  solo  cedit  solo,  namely,  that  whatever  is 
annexed  to  the  earth  becomes  an  accession  to  the  freehold 
and  irremovable,  has  been  held  not  to  prevail  in  this 
country  outside  the  Presidency-towns  and  to  be  even 
therein  subject  to  certain  limitations.^  The  question, 
however,  of  the  applicability  of  the  maxim  has  become  of 
diminished  importance  since  the  passing  of  the  Transfer 
of  Property  Act  which  by  section  51  secures  to  bond  Jide 
holders  under  defective  titles  the  value  of  improvements 
made  by  them  ;  and  by  section  108,  cl.  (A),  enables  a  lessee 
to  remove  during  the  continuance  of  the  tenancy  all 
things  which  he  has  attached  to  the  earth  including 
therein  buildings  erected  by  him. 

The  tenant  must  not  commit  acts  of  voluntary  waste 
and  may  be  restrained  by  Injunction  from  so  doing.^  The 
lessee  may  use  the  property  and  its  products  (if  any)   as 

>  Act  IV  of  1882,  s.  108,  cl.  [i).  Lall  Mudduck  v.  Lokenath  Kurmo- 

«  See  In  the  matter  of  Thakoor  kar,  I.   L.  R.,  5  Cal.,  691    (1880) ; 

Chimder  Paramanick,   B.    L.  R.,  Parhutty  Bewah    v.      Woomalara 

Sup.  Vol.,  F.B.,  595  (1866);  J-^Y/f/w^  Duhee,  14  B.  L.    R.,  201   (1874); 

Mohinee    Dossee  v.  Dwarka  Nath  Dunia   Lai    Seal    v.    Gopi    Nath 

Bijsack,  I.  L.  R.,  8  Cal.,  582  (18S2) ;  Khetry,  I.  L.  R.,  22 Cal.,  823  (1875). 

Mahalatchmi    Ammal    v.     Palani  ^  As  to  permissive    waste    and 

Chetti,  6  Mad.  H.  C.  R.,  245  (1871)  ;  covenant  to  repair,  see  Act  IV  of 

Akihudainmal    v.      Venkatachala  1882,  s.  108,  cl.  (m)  ;  Kerr,  Inj.,  71, 

Mudali    [ib.  112  (1871)] ;    Russick  T2. 
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a  person  of  ordinary  prudence  would  use  them,  if  they 
were  his  own  ;  but  he  must  not  use,  or  permit  another  to 
use,  the  property  for  a  purpose  other  than  that  for  which 
it  was  leased,  or  fell  timber,  pull  down  or  damage  build- 
ings, work  mines  or  quarries  not  open  when  the  lease  was- 
granted,  or  commit  any  other  act  which  is  destructive 
or  permanently  injurious  thereto.^  A  tenant  who  uses 
the  premises  in  a  reasonable  and  proper  manner,  having 
regard  to  the  purpose  for  which  they  were  demised,  is  not 
liable  as  for  waste.  But  he  may  not  change  the  nature 
of  the  property  or  use  it  in  a  manner  inconsistent  with 
the  purpose  for  which  it  was  demised.-  Waste  in  buildings 
may  consist  either  in  pulling  them  down  or  suffering  them 
to  go  to  decay.  An  alteration  of  buildings  which  changes- 
their  nature  and  character  is  waste. ^ 

A  lessee  for  years  has  not,  in  the  absence  of  ex^jress 
words,  power  to  remove  and  sell  the  soil,  except  in  the- 
case  of  mines,  quarries  or  pits  open  when  he  came  in. 
To  allow  the  opening  of  new  quarries  or  mines  there  must 
be  a  power  or  liberty  on  that  behalf,  and  such  a  power 
or  liberty  is  to  be  usually  found  in  every  quarrying  or 
mining  lease.*  If  an  indenture  made  subsequent  to  the 
original  lease  operates  as  a  fresh  demise  of  the  premises- 
leased  in  their  condition  at  the  date  of  the  indenture,  and 
at  such  date  there  are  quarries  and  pits  open  on  the- 
premises,  the  lessee,  whatever  may  have  been  his  original 
rights,  is  entitled  to  continue  to  work  them.  But,  if  there 
be  a  mere  confirmation  of  the  original  lease,  it  will  nofc 
operate  so  as  to  make  the  estate  confirmed  subject  to  the 
incidents  which  it  would  have  had,  if  granted  in  its  con- 
dition at  the  date  of  the  confirmation.^ 

>  Act  IV  of  1882,  cl.  (o).  Doherly  v.  Alhnan,  3  App.  Cas.^ 

'  See  cases  citcfl,  ante,  with   re-  709. 

spect  to  non-agricultural  leases,  *  In  re  Purmanandas  v.  Jeewan- 

'  Kerr,    Inj.,   70  ;    Ramchandra  das,  I.  L.  R.,  7  Bom.,  109,  116,  IIT 

Vasudnvshet    v.  Babaji   Kusaji,    I.  (188*2). 

L.  R.,  15  Bom.,  73    (1890).    See  •  lb.,  117,  118. 

W,  l\\  24 
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A  lessee  must  not,  without  the  lessor's  consent,  erect 
on  the  property  any  permanent  structure  exce})t  for  agri- 
cultural purposes.^  So  it  was  held  prior  to  the  passing 
of  the  Transfer  of  Property  Act  that  a  tenant  of  non-agri-' 
cultural  land  having  nothing  in  the  nature  of  a  protected 
nnd  permanent  tenure  or  holding  therein  was  not  entitled 
to  erect  pucca  buildings  without  the  consent,  and  against 
the  wishes  of  the  landlord,  on  such  land,  and  might  be 
restrained  by  Injunction  from  erecting  such  buildings.- 
This  is  not,  however,  the  law  in  England,  for,  unless  it  can 
be  shown  that  such  building  is  an  injury  to  the  inheri- 
tance, the  lessee  of  land  who  erects  a  building  thereon 
without  the  consent  of  his  lessor  does  not  commit  waste. 
A  tenant  may  therefore  in  that  country  lawfully  erect 
buildings,  which  impi-ove  the  value  of  the  land.^ 

Although  it  may  be  proved  that  the  tenant  has  altered 
the  character  of  the  land  so  as  permanently  to  injure  the 
interest  of  the  landlord,  or  has  otherwise  committed  a 
breach  of  his  duties  towards  him,  it  does  not  follow  that 
in  all  cases  the  latter  will  have  a  remedy  by  Injunction. 
For,  by  standing  by  and  allowing  the  tenant  to  go  on 
with  the  work  without  objection,  he  may  disentitle  him- 
self to  the  assistance  of  the  Court.*  Further,  as  the 
granting  of  an  Injunction  is  an  act  depending  upon  the 
discretion  of  the  Court,  that  discretion  will  be  exercised 
with  regard  to  all  the  circumstances  of  the  case — ^the 
<?ovenants  (if  any)  entered  into  by  the  parties,  their 
relative  interests,  the  length  of  the  demise,  the  nature   of 


'  Act  IV  of  18S-2,  s.  108,  cl.  (p).  that  of  Doherty  v.  AUman,  L.  R., 

^  JiUjijdiKith  BaifiCik  v.  Prosonno  o  App.  Cas.,  709,  have  any  appli- 

IJooinar  Chatter jm,  9  C.  L,  R.,  221  cation    to  aKricultui-al    holdings  ; 

(IS81)  ;  this  decision  was  reversed  Ramanad/ian     v.     Zamhular     of 

on  appeal  as  it  was  held  that  the  Ramnad,  I.  L.  E.,   16   Mad.,   409 

defendants  were  entitled  to  a  right  (1S93). 

of  occupancy,  10  O.L.R.,  25  (1881).  ♦  Act  I  of  1877,  s.  56;    Noyna 

'  Jones  v    Chappell,   L.   R.,   20  Misser   v.   Rapikun,   I.    L.    R.,   9 

Eq.,    539;   neither   this    case \nor  Cal.,  609,  610  (1{!82). 
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it  he  property  and  the  waste  complained  of}     If  there  be 
^.i  covenant  touching  the  performance  or   non-performance 
of  ;in   act,   an  Injunction  will  issue  against  the  breach  of 
•covenant.     If  there  should  be  no  oround  for  internosin*'- 
by  reason  of  a  breacli  of  contract,  there  may  still,  however, 
b3  grounds  for  interposing  on  the  ground  of  waste.-    Where 
there  is  breach  of  an  express  covenant  it  was  said  in  the  case 
now  cited  that  there  is  no  question  of  convenience  or  amouni- 
of  damage.^    As,    however  observed  in  preceding  portions 
of  this  book,  it  would  appear  tliat  under  the  Specific  Relief 
Act  the  principles  governing  the  issue  of  Injunctions  in 
cases  of  contract  and  tort  are  substantially  the  same,  and 
in  the  one  case  as  in  the  other  the  Court  will  consider  the 
amount  and  nature  of  the  damage.     If,  however,  possession 
of  land   be   given  upon   an  express  bargain   that  a  thing 
shall  or  shall  not  be  done  there,  as  a  general  rule   a  Court 
■of  Equity  would  not  do  its  duty,  if  it  did  not  enforce  the 
contract,  because  mere   damages  would  not  there  afford  a 
sufficient  or  adequate  remedy.^     In  other  words  express 
covenants  will  be  enforceable  by  Injunction  not  so  much 
-on  the  ground  that  the  parties  have  so  expressly  contract- 
ed as  for  the  reason  that  under  such  circumstances  relief 
by  damages  will,  as  a  general  rule,  not  afford  a  sufficient 
or  adequate  remedy.     Should  the  case  be  otherwise,  it  is 
c-onceived  that  damages  will  alone  be  given,  even  in  cases 
of  express  covenant.^ 

A  dependant  talookdar  is   a  person  holding  a    tenure  (iv)  Dependant 
intermediate  between  ryots  and  the  zemindar,  in  which  he  '^ '"-' '^ ''^'■• 
has   a   beneficial  interest,  which  is  transferable  by  sale  or 
otherwise.     It  was  held   in  the  case  undermentioned  that 
a  zemindar  cannot   sue   a  dependant  talookdar  (the  pos- 
sessor   of    resumed    Jahheraj   land)    for    confirmation    of 

*  See    DoherU)  v,     Allman,    3  *  Doherty  \.  Alhuaii,  kx  -p.   1-29, 

App.  Cas.,  709.  per  Lord  Black Vjuni. 

2/6.,  718.  »  See  i/>.  at  p.  731. 

'  lb.,  7-20. 
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possession  and  for  an  Injunction  to  prevent  bim  from  com- 
mitting waste.  The  only  possession  that  a  zemindar  can 
obtain  after  a  decree  for  resumption  is  a  constructive  one 
derived  from  the  receipt  of  rent  from  the  tenant.  A 
talookdar  has  full  power  to  dig  tanks  in  bis  tenure,  in 
which  he  holds  a  beneficial  interest  ;  and  the  act  is  accord- 
ingly not  one  of  waste  requiring  a  perpetual  Injunction.^ 
(v)  Mortgagor       ^\^q  mortgai>;or  in  possession,  althouoli  he  may  exercise 

and  mort-  'i    &  i  -  o  J 

gagee.  all  acts  of  Ownership,  even  to  the  extent   of  committing 

Avaste,  which  does  not  impair  the  security,^  will,  neverthe- 
less, be  restrained  from  such  acts  as  depreciate  the  value 
of  the  premises  and  render  the  security  insufficient.  The- 
principle  upon  which  the  interference  is  based  as  against  a 
mortgagor  in  possession  is  the  right  of  the  mortgagee  to 
his  whole  security  unimpaired  during  the  life  of  the 
mortgage.^  In  conformity  with  the  English  rule  above 
stated  the  Transfer  of  Property  Act  provides*  that  a  mort- 
gagor in  possession  of  the  mortgaged  property  is  not  liable 
to  the  mortgagee  for  allowing  the  property  to  deteriorate, 
but  he  must  not  commit  any  act  which  is  destructive 
or  permanently  injurious  thereto,  if  the  security  is 
or  will  be  rendered  insufficient  by  such  act.  A  secu- 
rity is  deemed  to  be  insufficient  within  the  meaning  of 
this  section,  unless  the  value  of  the  mortgaged  property 
exceeds  by  one-third,  or,  if  consisting  of  buildings, 
exceeds  by  one-half,  the  amount  for  the  time  being  due 
on  the  mortofaoe.6 


'  Mufjnee  Ram  Chovxlhry  v.  Bn-  see  King  v.  Smith,  2  Ha.,  244,  ahd 

boo   Gumsh  Butt   Siiujh,    \V.     R.  .s.  66,  Act  IV  of  1882   (Transfer  of 

(1864),  275  ;  see  Nicholl  v.  Tariiue  Property). 

Churn Bose,2•:i^\. R., 299, 300 (1875).  •♦  Act  IV  of  1882,  s.  66.  Similarly 

2  Keke.irich    v.  Marker,  3  Mac.  under  s.  10  of  ths  Easements  Act 

&  G.,  .329.  he  is  not  at  liberty  to  impose  upon 

^  V.  fiH^e,  pp.  291-292  ;  High,  Inj.,  the  mortgaged  property  any  ease- 

§§693,694,478,  etseq.;  Kerr,  Inj.,  ment,  which  renders  the  security 

81,  82  :  the  same  principles  apply  to  insufficient. 

mortgages  of  chattels  :  High,  §695;  *  The  same  proportion  is  fixed 

as  to  the  meaning  of  "  insufficient"  in  s.  6  of  Act  II  of  18S2  (Trusts). 
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A  mortoagee  in  possession  must  not  commit  any  act 
which  is  destructive  or  permanently  injurious  to  the  pro- 
perty.^ He  is  thus  not  liable  for  loss  that  arises  from 
accidental  causes.  He  must  use  the  mortgaged  property 
with  the  care  of  a  prudent  owner.  If  the  security  is 
insufficient,  he  is  entitled,  so  long  as  he  is  acting  bond 
fide,  to  make  the  most  of  the  property  for  the  purpose 
of  discharging  what  is  due  to  him  as  by  cutting  timber, 
opening  mines  and  the  like,  but  he  does  so  at  his  own 
risk.  If  he  incurs  a  loss  he  cannot  charge  it  against  the 
mortgagor,  and  if  he  obtains  a  profit,  the  whole  of  that 
profit  must  go  in  discharge  of  the  mortgage-debt.^ 

The  same  principles  which  apply  in  respect  of  waste  by  (^i)  Vendors, 
^,  ^  ,  11^  Til  purchasers 

a  mortgagor   in  possession  are  also  applicable  as  between  and  others. 

a  purchaser  who  has  obtained  possession  before  the  pay- 
ment of  the  purchase-monies  and  the  vendor.^  In  the 
absence  of  a  contract  to  the  contrary,  the  seller  is  bound 
between  the  date  of  the  contract  of  sale  and  the  delivery 
of  the  property,  to  take  as  much  care  of  the  property  and 
all  documents  of  title  relating  thereto,  which  are  in  his 
possession,  as  an  owner  of  ordinary  prudence  would  take 
of  such  property  and  documents.*  The  same  principles 
underlie  the  jurisdiction  to  prevent  any  waste  which  may 
tend  to  injure  the  security,  where  monies  due  under  a 
settlement  are  unpaid  ;^  and  as  between  the  heir  or  exe- 
cutor of  a  debtor  in  possession  and  a  judgment-creditor.^ 
Further  instances  in  which  the  Court  will  interfere  by 
Injunction  to  restrain  waste  are  specified  in  Illustrations 


»  Act  IV  of  1882,  s.  76,  cl.  (e).  Property),  s.  55,  cl.   [e]  ;  see  Fry's 

"  Kerr,   Inj.,    80  ;  v.    ante,   pp.  Hpeuific  Performance,  3rd  ed.,  p. 

287-'202.  (J18  ;  Lysaght  v,  Edward,  2  Ch.  D., 

*  CrocTiford     v.    Alexander,    15  'AO  ;  Phillips  v.  Sylvester,  L.  R.,  8 

Ves.,      138;     Petley     v.     Eastern  Qh.,n^;  Egmontw  Smith,  G  Q\\. 

Counties  Eailicaij  Co.,  S  Him.,  iS3;  J).,   469;  Clarke  v.   Bavi uz  (IS91), 

Casamajor  v.  Strode,  1  Sim.  &  St.,  2  Q.  B.,  456. 

381 ;  Kerr,  Inj.,  82.  »  Kerr,  Inj.,  82. 

•»  Act   IV  of  1882  (Transfer  of  e  j^p^akew  Bickett,\Y.  k  J.,339. 
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(/),  (m)  ami  •, »)  of  section  54  of  the  Specific  Relief  Act^ 

which   deal  wnh.  waste  by  partners,^  Hindu  widows,^  and. 

members  of    an   undivided   Hindu   familv°   respectively  ; 

and  there  are  others.     The  important  subject  of  waste  and 

trespass    by    co-sharers    is    separately    dealt    with    in  the 

following  paragraph. 

Waste  and  ^    73^     jj-^  Judia   where  co-ownershii)  is  of  more  com- 

trespass  by  "^  ... 

co-sharers.        mon  occurreuce  than  individual  and  separate  ownership,'  the 

subject  of  Injunctions  as  between  co-sharers  assumes  a 
position  of  far  greater  importance  than  is  accorded  to  ic 
in  the  English  text-books  and  requires  special  treatment 
with  reference  to  the  numerous  decisions  which  exist  upon 
the  subject, 
(i)  Co-sharers.  Co-sharers  may  be  coparceners,  joint  tenants  or 
tenants-in-common.  Where  lands  descend  on  an  intes- 
tacy to  several  persons  as  co-heirs  the  persons  so  inherit- 
ing are  called  co-parceners  or  tenants  in  coparcenary.* 
Every  joint  tenancy  is  created  by  one  and  the  same  title,, 
and  joint  tenants  are  said  to  be  seized  per  mi/  et  per  tout 
i.e.,  qui  nihil  liahet  et  totum  liahet.  But  they  are  poten- 
tially seized  of  aliquot  parts  for  the  purpose  of  alienation 
in  severalty.  Tenants-in-common  are  those  who  claim  bv 
several  titles,  or  in  several  rights,  though  by  one  title,  and 
have  their  possession  in  common.^  Joint  tenants  have  both 
single  possession  and  a  single  joint  right  to  possess,  but 
tenants-in-common  have  a  single  possession  with  several 
rights  to  possess.  When  a  person  having  a  right  to  possess 
a  thing  acquires   the  physical   control  of  it,  he  necessarily 


*  V.  ante.  in  the  least."     See  note  to  Murraij 

*  V.  ante.  v.   Hall,   7  M.  Gr.    &   Scott,  4.55. 

*  V.  2J0st.  "  On  dit  conimiineinent  que  chaque 

*  Litt,  §§  241,  ef  seq. ;    Sweet's  jointenant  n'a  hi  propriete  de  rien 
Law  Dictionary,  208.  et  est  proprietaire  de  tout ;  ce  qui 

.  •  Coniyn's  Digest,  Title,  E.states  vent  dire  qu'iltient  toutconjointe- 
undivided,  K.  8.     The  term  "ray"  raent  et  ne   tient    I'ieii  en    parti- 
signifies,  not   as    has    been    often  culier;"  ib. 
supposed,  "a  moiety,"  but    "  not 
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acquires  legal  possession  also.^  Though  in  the  books  it  is 
said  of  joint  tenants  only  that  they  are  seized  per  my  et 
per  tout  the  position  seems  to  be  equally  ap])lical)le  to  all 
tenants,  who  hold  pi'o  indiviso  whether  they  are  coparcenerSj 
joint  tenants  or  tenants-in-common.  With  respect  to 
occupation  and  the  right  to  occupy  there  is  no  distinction 
between    tenants-in-common  and  joint-tenants.^ 

Joint-tenants  or  tenants-in-common,  when  they  have 
not  parted  with  possession,  possess  in  law,  and  may  possess 
in  fact,  according  to  their  interest  as  owners.  If  a 
servant  holds  the  property  on  their  behalf,  the  de  facto 
possession  is  exercised  in  the  name  and  for  the  use  of  all 
of  them.  If  one  of  them  alone  holds  or  occupies,  his 
physical  possession  is  that  of  an  owner  for  his  own  interest 
and  that  of  an  agent  as  to  the  others.  If  there  is  a 
personal  joint  occupation,  the  physical  and  legal  posses- 
sion exactly  coincide.  In  every  case  there  is  not  a  plural 
possession,  but  a  single  possession  exercised  by  or  on 
behalf  of  several  persons.^  A  coparcener  who  purchases^ 
from  a  trespasser  stands  in  his  shoes  and  his  possession  is 
not  that  of  a  coparcener,  but  of  a  trespasser,  as  was  that 
of  him  from  whom  he  purchased.* 

Owing  to  the  peculiarity  of  their  legal  right  and  pos- 
session the  subject  of  Injunctions  between  co-sharers 
requires  separate  treatment.  Further  a  co-sharer  is 
entitled  to  possession  and  may  therefore  not  be  excluded  : 
he  is  also  entitled  to  enjoyment  of  the  property  in  its 
actual  condition  and  is  therefore  entitled  to  be  protected 
from  waste.  Inasmuch  as  the  greater  number  of  the 
reported  decisions  deal  with  the  right  of  a  co-sharer  to 
be  protected  both  from  waste  and  trespass  these  torts  have 
not  been  separately  dealt  with. 

'  Pollock  and  AVright  on  Posses-  '  Pollock  and  Wright  on  Posses- 
sion, p.  27.  sion,  p.  21. 

^  Note  to  il/M/->-a?/  v.  HaU,lM.  '^Muhammad   AH  Jan  v.   Faiz 

Gr.  &  Scott,  455 ;    notQ  to  Daniel  Buksh,    I.    L.    it.,    IB    All.,     ,361 

V.  Camplin,  7  M.  Gr.,  172.  (189(3). 
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(li)  Waste  and       Upon  this  Subject  it  is  necessary  to  separately  consider 

•hareW.  the  questions  of  (1)  joint  user  ;  (2j  remedies  in  respect  of 

the  abuse  of  joint  property.  In  the  first  place,  what  may 
a  co-sharer  do  or  not  do  in  respect  of  the  joint  estate  ; 
secondly,  assuming  that  a  co-sharer  has  done  or  threatens 
to  do  that  which  he  should  not  do,  what  remedies  are  open 
to  the  other  co-sharers  in  respect  of  such  infringement  of 
their  rights. 

(a)  Joint  user.  The  acts  of  user  may  be  (1)  to  the  profit  of  one  co-sharer, 
but  without  damage  to  the  other  co-sharers  ;  (2)  with  or 
without  profit  to  one  co-sharer,  but  with  damage  to  the 
other  co-sharers,  such  wrongful  user  entitling  either  to 
relief  by  a  decree  for  joint  possession,  damages  or  Injunc- 

_    .  tion.    User  of  the  first-mentioned  character  is  illustrated  by 

Lachmefwar  ^    _  -^ 

Singh  V.  Man-  the  decision  of  the  Privy  Council  in  Lachmeaivar  Siiufh  v. 

4nmr  Hossein,        ,,  ^,  •      i        t       ii  •  i-  ■%    •     ,  •  n-  ^     ^r^ 

iuanowar  liossein.  in  this  case  the  plaintiits  and  deien- 
dants  were  co-sharers.  The  defendant  worked  a  ferry 
across  a  river  at  a  point  where  it  flowed  through  a  joint 
moiiza.  The  plaintiffs  by  their  suit  sought  amongst 
other  things  a  declaration  that  the  river  and  ferry  were 
within  the  area  of  the  joint  moiica,  that  the  plaintiffs  and 
the  defendants  might  be  declared  entitled  to  receive  the 
profits  of  the  ferry  in  proportion  to  the  extent  of  their  res- 
pective shares,  and  that  the  defendants  might  be  restrained 
from  offering  opposition  to  the  possession  of  the  plaintiffs. 
The  Judges  of  the  High  Court  were  of  opinion  that  the 
defendants  were  only  entitled  to  hold  possession  and  appro- 
priate the  profits  of  the  ferry  in  proportion  to  their  pro- 
prietary right  in  the  mouza.  But  the  Privy  Council  held 
that  the  defendant  had  made  use  of  the  joint  proj)erty  in 
a  way  quite  consistent  with  the  continuance  of  the  joint 
ownership  and  possession.  He  had  not  excluded  any  co- 
sharer.  It  was  not  alleged  that  he  had  used  the  river 
for  passage  in  any  such  way  as  to  interfere  with  the 
passage    of    other    ppoplfi    or    that    there  had  been   any 


*  I.  L.  K.,  19  Cal.,  253  (1891). 
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obstruction  at  the  landing  places,  or  that  he  had  prevented 
any  one  else  from  setting  up  a  ferry.  So  far  from  inflict- 
ing any  damage  upon  the  joint  owners,  the  defendant  had 
supplied  them  gratuitously  with  accommodation  for  passage. 
All  that  was  complained  of  was  that  he  had  expended  money 
in  a  certain  use  of  the  joint  property  and  had  thereby 
reaped  a  profit  to  himself.  If,  therefore,  the  defendant's 
use  of  the  landing  places  and  the  river  was  consistent  with 
joint  possession,  there  was  no  reason  why  the  plaintiffs 
should  have  any  of  the  profits.  They  had  not  earned  any, 
and  none  had  been  earned  by  the  exclusion  of  them  from 
possession  as  was  the  case  in  the  leading  decision  of  Watson 
4*  Co.  V.  Ramchand  Dutt}  By  the  defendant's  acts 
they  had  lost  nothing  and  had  received  some  substantial 
convenience.  Only  if  and  when  the  defendant  encroached 
upon  their  enjoyment  of  the  joint  property  would  they 
be  entitled  to  relief.  But  upon  the  facts  stated,  they  were 
entitled  to  none,  and  the  suit  was  accordingly  dismissed. 
It  was  held  that  property  does  not  cease  to  be  joint  merelv 
because  it  is  used  so  as  to  produce  more  profit  to  one  of 
the  joint  owners,  who  has  incurre;!  expenditure  for  that 
purpose,  than  to  the  others,  where  the  latter  are  not  ex- 
cluded. Joint  property  being  used  consistently  with  the 
continuance  of  the  joint  ownership  and  possession,  without 
exclusion  of  the  co-sharers,  who  do  not  join  in  the  work 
there  is  no  encroachment  on  the  rights  of  any  of  them 
as  regards  common  enjoyment,  so  as  to  give  ground  for  a 
suit.  If,  therefore,  by  the  use  of  joint  property  tbere  is  a 
resulting  profit  to  one  sharer  without  loss  to  or  exclusion 
of  the  others,  there  is  no  such  use  as  will  give  ground  for 
a  suit  against  him.  There  is  no  infringement  of  right  and 
therefore  no  claim  to  relief. 

Where,  on  the  other  hand,  there  is  wrongful  exclusion  (h)  Abuse  of 
or   user   causing   damage   to   the  co-sharers,   there   is  an  J°'"* P''''P^'"*y* 

•  I.  L.  R.,  18  Cal.,  10  (1890). 
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infrincieinent  of  le;;al  ri^lit,  for  which  the  (Courts  will 
give  relief.  Though  the  Courts  will  interpose  in  a  proper 
c'ase,  they  will  in  rrenerul  he  cautious  of  interferino;  with 
the  enjovnient  of  joint  estates  as  between  their  co-owners.^ 

When  a  party  asks  the  (;Ourt  to  interfere  between  co- 
sliarers,  the  (Jourt  will  not  look  only  at  the  strict  ri^rhts 
of  the  parties,  but  will  see  what  is  fair  and  reasonable- 
between  them  ;  and,  if  what  has  been  done  is  neither  unfair 
nor  unreasonable,  then  whether  it  be  in  accordance 
with  the  strict  rights  of  the  parties  or  not,  the  Court  has  a 
discretion  to  leave  the  plaintiff  to  his  strict  remedy  by  parti- 
tion or  any  other  remedy  he  can  maintain.''^  A  man  may 
insist  upon  his  strict  rights,  but  a  Court  of  Equity  is  not 
bound  to  give  its  assistance  for  the  enforcement  of  such 
strict  rights.^  The  user  must  involve  a  real  and  substantial 
injury.  The  Court  will  not  aid  a  complainant  who  applies 
upon  trivial  and  frivolous,  unreasonable  or  selfish  grounds  ; 
or  for  purposes  of  vexation  ;  for  it  is  not  every  infringe- 
ment or  excess  of  user  which  will  justify  the  interference 
of  the  Court.* 

If,  however,  the  user  of  a  sharer  with  or  without 
profit  to  himself  involves  a  legal  injury  and  material 
damage  to  his  co-sharers,  the  latter  may  have  an  action 
against  him.  But  the  nature  of  the  relief  which  will  be 
given  will  vary  with  the  nature  and  effect  of  the  acts 
done,  and  the  intent  and  purpose  with,  and  for  which,  they 
were  committed  and  all  the  circumstances  proved  in 
the  particular  case. 

*  L(trhmfisifarSiu(jhy.  Manoirnr  3Iadhuh  Chttnder  Nari,'2i  W.  R., 
Hoxtffin,  I.  L.  R.,  19  Cal.,  265  80  {1H75) ;  Lala  Bi.m'iunUiKr  Lo!  \\ 
(1S91).  Riijaram,    3  B.   L.  R.,   App.,   67 

'  MoJiima      Chundir     (fhos-c.  v.  (1869) ;  [explanation  of  this  case  in 

Madhuh  Chundfi    iVaf/,  "24  W.  K.,  Shamuufjfjf-r  Jide  Factorn  \.    Ram 

80  (1875).  Nurain  Chatferjpe,  I.L.R.,  U  Cal., 

*  Lala  Blfiiramlihar  Lai  v.  Raja-  189(1886)] ;  Joi/  Chundc.r  Rukhit  v. 
ram,  3  B.  L.  R.,  App.,  67  (1869),  Blppro  Churn  Rukhit,  I.  L.  R.,  It 
per  Peacock,  C.  J.  Cal.,  236  (1886). 

*  Mohima      Chunder     Ghose  v.  " 
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Every  teniuit  or  owner  in  common  is  equally  entitled 
to  the  occupation  and  use  of  the  tenement  or  property.^ 
All  co-sharers  may  do  what  they  like  with  their  own. 
subject  to  the  maxim  "  sic  utere  tuo  id  alieimm  non 
laedas.^^  One  of  several  co-sharers  of  joint  undivided 
property  is  as  such  holder  of  an  undivided  share,  until 
partition,  the  part  owner  of  every  hi(/a  of  the  whole  pro- 
perty and  by  virtue  of  that  right  of  ownership,  he  can 
claim  either  to  occupy  the  land  himself  jointly  with  his 
co-sharers  or  their  assignees  or  to  insist  that  the  land 
shall  not  be  occupied  and  used  by  any  person  (excepting 
always  persons  having  a  right  of  occupancy)  otherwise 
than  with  his  assent.^  As  all  are  entitled  to  joint  posses- 
sion, no  one  sharer  can  take  exclusive  possession  of  any 
part  of  the  joint  property  to  the  ouster  of  the  others  or 
any  of  them.^  But  property  does  not  cease  to  be  joint 
merely  because  it  is  used  so  as  to  produce  more  profit 
to  one  of  the  joint  owners,  who  has  incurred  expenditure 
for  that  purpose,  than  to  the  others,  where  the  latter  are 
not  excluded.  Joint  property  being  used  consistently 
with  the  continuance  of  the  joint  ownership  and  posses- 
sion, without  exclusion  of  the  co-sharers  who  do  not  join 
in  the  work,  there  is  no  encroachment  on  the  rights  of 
any  of  them,  as  regards.common  enjoyment,  so  as  to  gi"ve 
ground  for  a  suit.* 

There  may  be  and  often  is  together  with  joint  possession 
11  peculiar  exclusive  possession  of  part  of  the  joint  property 
for  the  convenience  of  the  particular  sharers  and  with 
the  continuing  consent  of  the  others.  The  rights  of  the 
co-sharers  in  such  a  case  is  laid  down  in  the  judgment  of 

•  Pollock,   Torts,   328  ;    Pollock  (1S7.S)J  cited  in  Lloi/d  v.  Mussamut 

and  Wi-iglit  on  Possession,  21,  27,  Bihee  Jogra,  '25  W.  R.,  314  (1876). 

87.  «  lb. 

'  Stalkartt  v.  Gopdl  Paiuhiy,  12  "♦  LacUmeswar   Singh  v.   Mano- 

B.  L.  R.,  197,  199  (1873);)^;-Phear,  war  Hossehi,  I.  L.  R.,  19  Cal.,  253 

J.  [and  see  Sheopershad  Singh  v.  (1891). 
Lcela  Singh,  12  B.  L.  R.,    190  note 
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Phear,  J.,  from  which  the  following  extract  is  taken  : — 
^'  In  my  judgment,  as  I  understand  joint  possession 
under  Hindu  law,  that  peculiar  exclusive  possession  of 
a  part  of  a  common  dwelling-house,  or  set  of  dwel- 
ling-houses, which  one  member  of  a  family  obtains 
\ery  commonly  without  an  actual  partition  having 
been  come  to  between  the  members  of  the  family,  is  a 
possession  which  must  be  referred  to  the  continuing 
consent  of  his  co-sharers.  So  long  as  no  actual  partition 
is  come  to,  either  as  a  result  of  a  suit,  or  formally 
between  the  parties  themselves,  or  evidenced  by  long 
acknowledgment  on  the  part  of  the  members  of  the 
family,  the  possession  is  merely  that  which,  for  conve- 
nience sake,  is  conceded  by  all  the  members  jointly  to 
each  one  of  them  ;  and  it  may  be  ])ut  an  end  to,  and  a 
completely  new  arrangement  come  to,  at  any  time,  by  the 
members  of  the  family,  if  they  think  fit  to  make  the 
change.  As  long,  however,  as  this  peculiar  state  of  exclu- 
sive possession  is  allowed  to  remain,  it  seems  to  me  that  it 
must  be  taken  that  the  acquiescing  members  of  the  family 
concede  to  the  person,  who  has  the  exclusive  possession, 
all  reasonable  rights  of  user  of  his  separate  plot,  or 
separate  ))ortion  of  the  dwelling-house,  as  is  necessary  for 
the  ordinary  purposes  of  residen^ce,  having  regard,  of 
course,  to  the  circumstances  of  Hindu  life.  I  think  upon 
the  .authority  of  the  cases  (some  of  which  have  been 
cited)  decided  in  this  Court,  we  must  hold  that  the 
concession  on  the  part  of  the  acquiescing  members 
does  not  go  to  the  extent  of  enabling  the  possessor  of  the 
dwelling-liouse  to  alter  the  character  of  the  property,  or 
to  do  iuiy  thing  with  it,  which  is  not  consistent  with  such 
user  of  it  as  might  be  ordinarily  expected  to  take 
place.  H  he  desires  to  build  a  new  and  additional 
structure  u])on  a  portion  of  the  house  ground,  it 
seems  to  me  that  he  has  no  right  to  do  so,  and  in  that 
way  materially   to   alter   the   condition   of  the   proj)erty. 
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without  obtaining  the  assent  of  his  co-  havers.  If  this- 
view  be  correct,  assuming  that  the  phiintiflls  in  the  present 
suit  had  an  exclusive  possession  of  tlie  coui  tyard,  as  an 
adjunct  to  the  particular  portion  of  the  dwelling-house- 
which  they  occupied,  I  think  they  would  not  be  entitled 
to  use  that  courtyard  otherwise  than  for  the  ordinary 
purposes  of,  and  incidental  to,  residence  in  their  house^ 
without  the  assent  and  knowledge  of  their  co-sharers." ' 

Joint  enjoyment  of  the  property  in  its  actual  condition 
being  the  right  of  all,  none  may  disturb  that  enjoyment 
either  by  directh'  excluding  others,  or  by  the  connnission 
of  acts  which  have  that  effect.^  or  by  acts  which  in- 
juriously affect  the  position  of  the  sharers  by  reason  of 
material  alterations^  of  the  character  and  condition  of 
the  property  enjoyed  made  without  the  consent  of  the 
co-sharers. 


'  Sheopershad  Singh  v.  Leela 
Singh,  12  B.  L.  R.,  188,  195,  196 
(1873),  per  Phear,  J. 

"  Sheopershad  Singh  v.  Leela 
Singh,  12  B.  L.  U.,  197  (1873);  iV^wn- 
dun  V.  Lloyd,  22  W.  R.,  74  (1874) ; 
Macdonald  v.  Lalla  Shib  Dyal 
Singh  Panrey,  21  W.  R.,  17  (1874);  a 
co-sharer  is  entitled  to  ask  from 
his  co-sharer  to  be  allowed  to  enjoy 
his  sliare  of  the  property  in  any 
mode  in  which  it  could  be  enjoyed 
as  an  undivided  share ;  and  he 
has  a  right  to  insist  that  neither 
his  co-proprietor  nor  anybody 
claiming  through  him  should  with- 
out his  consent  take  exclusive  pos- 
session of  any  portion  of  the  joint 
property  to  which  he  has  not  a  sub- 
sisting right  of  exclusive  posses- 
sion ;  Ntindun  v.  Lloyd,  22  W.  R., 
74,  75  (1874),  No  one  co-sharer  in  an 
undivided  property  has  a  right  to 
possess  himself  of  any  portion  of 
it  to  the  exclusion  and  without 
the  authority  of  his  co-sharers  and 


to  deal  with  it  and  cultivate  it  as- 
he  will  without  their  sanction. 
Every  co-owner  of  such  property 
is  entitled  to  take  a  part  in  deter- 
mining how  it  shall  be  used,  unless 
restrained  by  local  custom  or  spe- 
cial agreement  :  Lloyd  v.  Mussa- 
mut  Bihee  Sogra,  25  W.  R.,  315 
(1876),  2}er  Garth,  C.  J. 

'  Sheopershad  Singh  v.  Leela 
Singh,  12  B.  L.  R.,  197  (1873); 
Croiodie  v.  Bhikdharee  Singh,  16- 
W.  R.,  41  (1871).  ["  A  co-sharer 
in  landed  property  has  no  right  to 
do  anything  which  alters  tlie  condi- 
tion of  the  joint  property  without 
the  consent  of  his  co-sharers.  If 
he  thinks  his  interest  in  the  pro- 
perty might  be  improved  by  works 
of  a  particular  character,  he  can 
effect  a  partition  and  improve  his 
particular  share :  "  Gooroodoss 
Dhur  V.  Bejoy  Gobind  Sural,  10  W. 
R.,  171  (1868);  s.  c,  IB.  L.  R., 
A.  C.,1(J8.| 
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So  destruction  of  the  sul)ject-niatter,  waste  .attended  by 
substantial  danmo;e,  acts  which  permanently  alter  tbe 
■character  and  condition  of  the  land  as  by  building  upon 
it,  excavating  tanks,  or  changing  the  nature  of  the  culti- 
vation' are  acts  which,  if  committed  by  a  co-sharer,  amount 
to  wrongs  to  the  other  part-owners  giving  thein  a  right 
of  action  in  respect  of  their  commission.  There  is  nothing 
in  the  law  of  Bengal  which  goes  to  prevent  an  undivided 
shareholder  from  o-ntntino;  a  lease  of  his  share  to  a  third 
person.  All  that  the  other  co-proprietor  can  insist  upon 
is  that  the  lessee  should  be  prevented  from  dealing  with 
the  subject  of  the  lease  in  any  way  different  from  that 
in  which  the  lessor,  his  co-proprietor,  could  deal  with  it  p 
and  a  joint  shareholder  or  his  lessee  may  contract  with 
the  ryots  of  the  zemindary  for  any  lawful  purpose  even 
without  the  consent  of  the  other  co-proprietors.  So  the 
ryots  may  be  induced  by  contract  or  offer  of  reward  to 
cultivate  any  crop  upon  the  land  they  hold,  provided 
that  they  are  holding  those  lands  without  any  covenant  or 
stipulation  in  their  agreement  with  their  zemindar  to 
cultivate  them  in  a  particular  way.^ 
(iii)  Remedies  Should  a  co-sharer  abuse  the  joint  property,  or  other- 
the  abuse  of  wise  infringe  the  rights  of  his  co-sharers,  the  latter 
joint  property.  ^^^^  avail  themselvcs  of  one  or  other  or  more  of  the 
following  remedies,  according  as  the  circumstances  of  the 
ease  may  require,  viz.  (1)  partition  ;  (2)  declaration  of 
rio-ht,  damages,  and  account  of  profits  ;  (3)  decree  for 
joint  possession  ;  (4)  Injunction. 


1  CrmriUe  v.   Bhikdaree    Singh,  sliareholders      merely    upon    the 

16  W.   R.,  41  (1871);  Macdonaldv.  ground  that  he  is  willing  to  pay 

Lalla  Shih  Dijal  Shu/h  Panrei/,    21  reasonable  rent  for  it:  Nandun  Lull 

W.  R.,  17  (l'**/*)-   One  shareholder  v.  Lloyd,  22  W.  R.,  74  (1874);  Lloyd 

alone  'in    a    joint    estate    or  his  v.  Mussamnt  Bibc.e  Sogra,  25  W. 

assignee  cannot  claim  to  cultivate  R.,  313,  314,  31.5  (1876). 

any  portion  of  the  property,  which  "  Mnrdonald  v.  Lalla  Shih   Dyal 

is  not  his  zerait  land,  exclusively  Sl»gh  Paurey,  21  W.  R.,  17  (1874). 

without  the  consent  of  the    other  '  lb. 
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Partition  which  effects  a  severance  of  the  joint  pro-  {")  Partition. 
pertj  and  allots  to  each  sharer  his  share  of  the  joint  estate 
in  severalty  terminates  the  joint  user.  This  remedy  is 
available  in  every  case  and  is  free  of  any  condition,  such 
as  those  which  effect  some  of  the  other  reliefs  liereinafter 
mentioned.  By  jjartition  the  parties  put  an  end  to  and 
prevent  the  future  occurrence  of  disagreement  or  mischief 
arising  from  the  joint  user.  In  some  cases  this  is  the 
only  remedy  available. 

In  those  cases  in  which  the  action  of  one  co-sharer, 
though  not  amounting  to  a  legal  injury,  is  not  assented 
to  by  another,  the  only  remedy  is  for  the  party  to  parti- 
tion the  land,  so  as  that  all  shall  hold  exclusively  that 
which  represents  their  respective  shares.  The  law  pro- 
vides the  means  by  which  common  lands  may  be  lawfully 
partitioned  in  a  proceeding  in  which  all  the  co-sharers  will 
get  their  fair  quantum  of  the  common  land,  having 
regard  to  possession,  quality  and  the  amount  of  their 
.shares.  And,  unless  a  plaintiff  brings  his  case  within  the 
purview  of  the  principles  hereinafter  mentioned,  the  Court 
in  its  discretion  will  leave  him  to  his  strict  remedy  by 
partition  or  any  other  remedy  he  can  maintain.^  A  suit 
for  partition  is  often  the  best  means  of  settling  difficulties 
between  co-sharers,  but  a  plaintiff's  rights  are  not  limited 
to  that.  Upon  a  proper  case,  he  may  be  entitled  to  a  decree 
for  joint  possession,  damages  and  Injunction  or  some  one 
or  other  of  these  reliefs.^ 

Assuming  that  partition  is  not  desired,  other  remedies  {h)  Deciara- 
not  involving  pajtition   are  open  to  the  co-sharer,  r/c,  a  damages; 
suit  for  a  declaration  of  right,  for  account  of  profits   and  ''>'°«"V"*  °^ 

.    .  o      '  t  ?  profits. 

damages,  for  joint-possession,  and  an  Injunction. 


'  Lata  Biswambhar  Lai  y.  Raja-  236,  239  (1886);  Shadi  v.  Aniip 
ram,'iB.  L.  R,,  App.,  67  (1S69) ;  Singh,  T.  L.  R.,  12  All.,  436,  437 
Mohima  Chundcr  Ghose  v.  Miidhuh  (18S9) ;  Sfieopershad  Singh  v.  L<?ela 
Ghunder  Nag,  24  W.  R,,  80  (1875)  ;  Singh,  12  B.  L.  R.,  193  note  (1871.) 
Joy    Chunder    Rukhit     v.    Bipro  "  Bhaygo  Mutfy  Bihee  v.  Maho- 

Churn  Rukhit,  I.   L.  R.,   14  Cal.,  .  med  WasU,  25  W.  R.,  315  (1876). 
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(e)  Decree  for 
joiat  posses- 
sion. 


A  suit  may  be  brou^rht  -\vhicli  seeks  some  or  all  of  these 
reliefs.^  If  one  co-owner  of  land  derives  gain  by  commit- 
ting waste  on  the  common  property,  he  is  liable  to  account 
to  the  other  owners  for  their  shares  of  the  money  so  ob- 
tained.^ Damages  may  be  given  for  an  infringement  of 
right  causing  injury,  as  by  wrongful  cultivation,^  erection 
of  buildings,*  excavations,  and  the  like. 

It  may  be  that  a  sharer  has  in  some  respects  inter- 
fered with  the  right  of  his  co-sharer  as  a  tenant  in 
common  ;  and  it  may  also  be  that  he  has  thereby  rendered 
himself  liable  to  an  action  for  damages  at  the  instance 
of  that  co-sharer.  But  the  Court  will  not  on  that  account 
alone  issue  an  Injunction  against  that  sharer,  for  the 
circumstances  of  the  case  may  be  (and  in  this  class  of 
cases  generally  are)  such,  that  though  there  is  an  infringe- 
ment of  a  right,  the  proper  remedy  for  such  infringe- 
ment lies  in  damages.^ 

A  suit  to  recover  possession  is  not  maintainable  against 
one  co-sharer  in  respect  of  property  still  joint  and  un- 
divided, the  usual  remedy  being  a  suit  for  a  partition  and 
account  ;^  but  in  a  proper  case  a  suit  to  cecoxer  joint  pos- 
session and  an  Injunction  may  be  maintained.^  In  order 
to  maintain  a  suit  for  possession  by  one  shareholder 
against  another,  something  amounting  to  an  actual  turn- 
ing of  the  co-sharer  out  of  possession  or  a  refusal  to  let 
him  enter  must  be  shown.  The  acts  should  constitute  a 
dispossession.     But  apart  from  the  question  of  possession 


'  Bhaygo  Mutfij  Bibee  v.  Maho- 
med Wctsil,  25  W.  R.,  313  (1S76)  ; 
Bam  Chanel  Dutt  v.  Watson  A-  Co., 
I.  L.  R.,  15  Cal.,  218,  219  (1887). 

2  Kerr,  Inj.,  106;  ante,  p.  1890. 

■  Watson  d-  Co.  v.  Bam  Chand 
Datt,  I.  L.  R.,  18  Cal.,  10  (1890). 

■*  Shamnu(/'jer  Jute  Factory  v. 
Bam  Narain  Chatferjee,  I.  L.  R., 
14  Cal..  189(1880). 

•  L.   J.    Croicdy   v.   Inder   Boy, 


18  W.  R.,  403  (1872);  Watson  <L- 
Co.  V. Bam  Chand  Duff,  I.  L.  R.,  18 
Cal.,  10  ;  and  both  damages  and  an 
injunction  may  be  given  ;  Bhaygo 
Mutty  Bibee  v.  Mahomed  Wasil,  25 
W.  R.,  313. 

•  Gobind  Chunder  Chose  v.  Bam 
Coomar  Dey,  24  W.  R.,  393  (1875). 

'  Bhaygo  Mutty  Bibee  v.  Maho- 
med Wasil,  25  W.  R.,  313,  315 
(1876). 
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if  there  be  acts  wrongful  as  between  co-sharers,  tlie  Court 
will  in  some  cases  compel  co-sharers  to  act  equitably 
towards  each  other,  even  although  they  could  not  main- 
tain a  suit  to  recover  possession,  and  without  forcing  them 
to  a  partition.^ 

In  a  suit  to  recover  joint  possession  of  an  occupancy 
holding  in  respect  of  his  share  by  a  co-sharer  landlord,  on 
the  ground  that  the  defendant  acquired  no  title  by  the 
purchase  of  the  said  holding,  as  it  was  not  transferable 
by  custom,  and  that  there  was  an  abandonment  of  the 
holding  by  the  former  tenant,  the  defence  {inter  alia) 
was  that  the  plaintiff  was  not  entitled  to  joint  possession, 
and  that  he  could  not  get  any  relief  except  b}^  a  suit 
for  partition.  Held  that  the  plaintiff  was  entitled  to  the 
relief  claimed,  and  that  the  claim  for  joint  possession 
without  partition  was  maintainable.^ 

An  Injunction  may  be  granted  in  the  case  of  trespass,  {d)  Injunction, 
where  there  has  been  an  ouster  of  the  co-sharer,  and  in 
the  case  of  waste,  where  there  is  an  infringement  of  the 
legal  right  constituting,  in  the  case  of  structures  and  ex- 
cavations, a  substantial  and  material  injury  not  remediable 
upon  partition  ;  and  in  the  case  of  cultivation  where 
there  has  been  an  exclusion  of  the  shareholder  from 
enjoyment,  such  exclusion  being  in  denial  of  his  title.^ 

The  English   Courts   have   considered   it  to   be   against  (iv)  Principle* 
the  policy  of  the  law   to   entertain  claims   or  cross-claims  injunctions 
for   damages,    or    for    Injunctions    between  joint  tenants  casef^jTco^  *" 
or  tenants  in  common,  a  remedy  being  open  to  the  parties  sharers. 
in  the   form  of  partition.     The  Court  wall   not  interpose 
to  restrain  waste  in  the  case  of  co-parceners,  joint  tenants 
and  tenants  in  common,   unless  it  amounts  to  destruction, 
waste  or  spoliation,  or  unless  the    wrong-doer  is  insolvent 

*     Mohima     Chunder    Ghose     v.  Bepari,     I.    L.   E.,   26    Cal.,    55 

Madhub  Chunder  Nag,   24  W.  R.,  (1899). 

80(1875).  3  x.iwst. 

^  Dilbar  Sardar   v.   Hosein  All 

w,  iR  25 
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or   incapable   of  paying   to   the   other   the   excess   of  the 
value  beyond  liis  own  share.^ 

.  The  Conrt  will  also  interfere  to  restrain  waste  where 
the  wrong-doer  is  occupying  tenant  to  the  other  :^'  but 
;such  a  case  is  no  real  exception  to  the  general  rnle  for,  by 
the  agreement  to  hold  as  occupying  tenant,  there  is  a 
contract  which  establishes  a  relation  similar  to  that  of 
landlord  and  tenant  to  one  another.^  If  one  tenant  in 
common  thinks  proper  b}'  agreement  with  the  other  to 
hold  the  premises  as  an  occupying  tenant,  the  effect  of 
that  contract  being  to  exclude  the  other  from  entry  for 
xmy  purpose,  the  tenant  has  thereby  prohibited  any  act 
by  himself,  bnt  such  as  an  occupying  tenant  may  do.  If 
the  result  of  that  voluntary  obligation  on  his  part  is, 
that  he  cannot  deal  with  his  own  moiety  as  he  might, 
if  he  had  not  incurred  that  obligation,  the  question  is, 
whether  he  must  not  get  rid  of  that  relation,  so  volun- 
tarily contracted,  before  he  can  exercise  that  original 
power,  which  he  had  before  he  entered  into  that  contract. 
One  reason  in  addition  to  those  of  general  policy  upon 
which  the  Courts  have  hesitated  to  interfere  on  the  ground 
of  waste  is  that,  if  it  does  so  interfere,  it  must  proceed  to 
apply  the  principle  throughout  ;  to  grant  the  whole  equi- 
table relief  ;  for  instance,  to  prevent  felling  trees  planted 
for  ornament  ;  which  would  be  a  strong  measure  in  such 
a  case  ;  yet  the  Court,  if  it  touches  the  subject,  must  go 
to  that  extent.*     So  also  it  has  been  held  in  this  country 

,   '  Kerr,  Inj.,  77.  that    effect,    express    or    implied. 

3  Twort  V.   Tworf,   16  Ves.,  129.  Mayne's  Hindu  Law,  §  276. 

There  is  nothing  to  prevent  one  *  But   if    there    be    no  express 

coshai'er  being  the  tenant  of  all  contract  of  tenancy,  the    occupa- 

the    others    and    paying    rent    to  tion   cf    one    tenant  in    common 

them  as  such.     But  the  mere  fact  does  not    establish  that    relation 

that  one  member  of  a  family  holds  between  him  and  the  others.     See 

e'>^,,chisive  occupation   of  any   part  Bailey  v.   Hobson,  L.     R.,  5   Ch. 

of   the   property,  carries    with    it  App.,  180. 

no    tinilertaking  to    pay    rent,  in  ■♦  Twort  v.   Tirorf,  16  Ves.,  128, 

the  absence  of  some  agreement  to  132. 
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■that  the  Court  will  not  generally  interfere  by  Injunction 
to  control  a  tenant  in  common  dealing  with  joint  pro- 
perty which  is  rightly  in  his  possession,  unless  those  deal- 
ino-s  threaten  to  be  of  a  destructive  character.^ 

If  one  tenant  in  common  is  doing  merely  what  any  other 
owner  of  land  might  do,  the  other  cannot  have  an  Injunc- 
tion merely  on  the  ground  that  he  does  not  choose  to  do  so, 
since  each  tenant  has  a  right  to  enjoy  as  he  pleases. 
But,  if  the  act  amounts  to  destruction,  the  Court  will  in- 
terfere.^ The  destruction  of  the  thing  itself  is  an  ouster.^ 
When  there  are  acts  of  positive  and  actual  destruction 
an  Injunction  will  be  granted,  since  such  acts  are  not  done 
in  the  legitimate  exercise  of  the  enjoyment  arising  out 
of  the  nature  of  the  party's  title  to  that,  which  belongs  to 
lum  and  the  other  party.*  It  is  apprehended  that  the 
Courts  of  this  country  will  also  interfere,  where  the 
wrong-doer  is  insolvent  or  incapable  of  paying  to  the  other 
the  excess  of  the  vahie  beyond  his  own  share. 

As  regards  trespass,  it  is  a  peculiar  incident  of  the 
-estate  of  tenants  in  common  that  there  cannot  be  a 
trespass  as  between  themselves,  unless  the  act  amounts  to 
ouster,  for  each  of  them  is  alike  entitled  to  use  and 
enjoyment  (subject,  it  may  be,  to  a  subsequent  duty  of 
accounting  for  profits),  and  all  acts  of  use  and  enjoyment 
in  an  ordinary  course  and  according  to  the  nature  of  the 
subject-matter  are  presumed,  in  obedience  to  a  well-known 
principle,  to  be  done  in  exercise  of  that  lawful  right.^ 

And  though  the  Courts  will  not  generally  interfere 
between    co-tenants    on    account    of    dealings    with    the 


'  Stalkartl  v.  Gopal  Pandaij,  20  R.,  108,  169(1873);  Arthur  \.  Lamb, 

W.  R.,  168,  169, 170  (1873)  ;  s.,  c.  12  2  Dr.  &  Sm.,  428. 

B.  L.  R.,  197.  ^  Wilkinson  v.  Haygnrth,  16  L. 

"  Twort  V.  Twort,  16  Ves.,  128;  J.  N.  S.,  Q.  B.,  103. 

Hole.y.  Thomas,  7  Ves.,  589;  The.  "  Twort  \.  Twort,  sn\n-a,Vil. 

Durham  and  Sunderland  Rtiilwai/  *  Pollock   and  Wright   on   Pos- 

V.    Waivn,   3  Beav.,  119,   cited  in  session,  p.  87.     Pollock   on  Tort, 

Stalkartl  v.  Gopal  Pandaij,  20  W.  327. 
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common  property  not  involving  destructive  waste,  it  will 
in  cases  of  ouster  compel  a  tenant  to  allow  his  co-tenant 
a  proper  share  in  the  enjoyment  of  the  joint  property, 
when  the  former  has  excluded  the  latter  therefrom.^ 
But  in  the  case  of  exclusion  caused  by  proper  cnltiva- 
tion,  to  entitle  the  plaintiff  to  an  Injunction  by  reason 
of  trespass  and  ouster,  that  ouster  must  have  been  in- 
denial  of  the  plaintiff's  title. ^ 

In  England,  inasmuch  as  co-tenancy  is  an  uncommon 
form  of  estate,  and  the  Courts  have  not  shown  any  special 
facility  in  granting  Injunctions  between  co-tenants,  such 
Injunctions  are  of  very  rare  occurrence.  In  this  country, 
as  might  be  expected,  questions  of  this  nature  arise  much 
more  frequently  between  co-owners  than  in  England,  and 
the  decided  cases  are  numerous.  There  are  many  cases  in 
which  an  Injunction  has  been  granted,  and  in  some^  very 
general  language  has  been  used  as  to  the  right  of  a  part- 
owner  to  restrain  his  co-owner.*  So  the  proposition  that 
one  co-sharer  has  an  absolute  right  as  a  general  rule  of 
law  to  say  to  his  co-sharer,  "  you  shall  not  cultivate  that 
land  in  any  way  without  my  consent,"  and  to  enforce  that 
right,  at  least  in  the  absence  of  any  special  circumstances, 
by  claiming  an  Injunction  in  a  Court  of  law,  has,  for  its 
support,  the  language  of  some  learned  judges  in  delivering 
judgment  upon  cases  before  them.^  But  it  may  well  be 
open  to  consideration,  whether  the  expressions  used  in 
some  of  these  cases,  if  taken  as  unqualified  propositions 
of  law  and  without  regard  to  the  context,  are  wholly 
correct.  On  the  other  hand,  a  rule  in  conformity  with  the 
English   decisions   has  been  acted   upon   in   a  number  of 


»  John  Sfalkartt   v.    Gopal  Pan-  rain  Chaiierjee,  I.  L.  R.,  14  Cal., 

(lay,  '^0  W.  R.,  16S  (1873).  200,  im-  Wilson,  J.  (1886). 

2  Watson  <l-   Co.   v.  Ram  Chaml  *  Ih. 

Daft,  I.  L.  R.,  18  Oal.,  10  (1890).  *  Ram   Chand  Dutt   v.   Watson, 

•  See  cases  cited  in  The  Sham-  I.  L.  R.,  15  Cal.,  219,  ^jer  Wilson, 

nugger  Jute  Factory  v.  Ram  Na-  J.  (1887). 
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•cases,'  and  it  has  been  contended  upon  the  authority 
of  English  decisions,  that  an  Injunction  between  co- 
sharers  is  a  thing  which  either  ought  never  to  be 
granted,  or  ut  any  rate  only  under  very  unusual  circum- 
stances. 

"  But,    though,    of     course,    the    principles    on    which 
English    Courts    administer    the   remedy   by    Injunction 
must  be  taken  to  be  those  which  the  Legislature  meant  to 
laffirm  in  the  Specific  Relief  Act,   still   the   circumstances 
of  this  country  are  very  different  from  those  of  England  ; 
and   it    would    be    a    dangerous    thing    to    assume    that, 
43ecause  the  Courts  in   England  have  very  rarely  found  it 
necessary  to  grant  an  Injunction  as  between  co-sharers, 
in  order    to  prevent  multiplicity    of  suits    or    upon    any 
•other  grounds.  Courts  in  this  country  may  not  properly 
be  somewhat  less  rigid    in  doing  so.     The  circumstances 
•of  the  country  are  different  ;  the  positions  of  co-sharers  and 
persons    with   partial    interests  in  land  are  very  different 
from  those  in  England  ;  and  the  interests  of  part  owners 
may   here   require   protection  by  Injunction  in  classes  of 
•cases  in  which  it  is  not  necessary  to  grant  it  in  Enghmd. 
There  is  a  large  number  of  cases  which  go  to   show   that 
the    remedy  by  Injunction  may  in  this  country  be  given 
in  cases  between  co-sharers,  when  the  circumstances  of  the 
cases  are  such  as  to  render  it  necessary,  in  order  to  secure 
those  objects  which,  according  to  the  law,  should  be  se- 
cured by  Injunction.     Particularly,  since  the  passing  of 
the    Specific   Relief    Act,    an    Injunction   may   properly 
be    o;ranted,   if,  on  a  consideration  of    the   facts  of   the 
case,  the  Court  thinks   that  that   remedy  is  necessary  in 
order  to   prevent  repetition  of   injury  and  multiplicity  of 
suits."2 


*  Soe  cases  cited,  pe>- Wilson,  J.,  ^  Ram  Chanel  Butt  v.  Watson  d' 

in  The  Shamriugijm-  Jute  Factory  Co..  I.  L.  R.,  15  Cal.,  214,219,  220 

•Oo.    V.    Rim    Narain    Chaiterjee,  (1887), iJer  Wilson,  J. 
1.  L.  R.,  14  Cal.,  201  (1886). 
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The  Court  Las  therefore  refused  to  uccede  to  either  of 
these  extreme  propositions.^  x\nd  with  regard  to  tlie  con- 
flict of  cases  and  in  ])articnhir  to  those  cases  which  appear 
to  lend  supjiort  to  either  of  the  extreme  j)ropositions  men- 
tioned, it  must  be  remembered  that  the  observations 
therein  should  be  read  and  understood  with  reference  to 
the  particular  facts  of  the  case  dealt  with  and  the  parti- 
cular remedy  sought  in  that  case.^  It  has  been  said  that, 
until  the  decision  of  the  Privy  Council  in  the  case  of 
Watson  4*  Co.  v.  Ramchund  Didt^  there  seemed  to  be  but 
little  authority  in  decided  cases  to  show  how  far  courts 
of  justice  will  interfere  to  control  the  use  of  property  as 
between  joint  owners,  or  how  far  they  will  leave  those  who 
are  dissatisfied  with  its  use  to  seek  a  remedy  by  partition.* 
By  that  case  and  the  decision  in  Lachmeswar  Singh  v. 
Manowar  Hosf.ein^^  the  Privy  Council  have  practically 
settled  the  rights  of  owners  of  lands  which  are  held 
jointly.^  The  latter  of  the  Privy  Council  cases  stated  th(; 
summary  of  the  decision  in  the  former  suit  as  follows, 
namely,  that  the  Courts  should  be  very  cautious  of  inter- 
fering with  the  enjoyment  of  joint  estates  as  between  their 
co-owners,  though  they  will  do  so  in  proper  cases.'^  The 
Privy  Council  have  also  intimated  that  the  rule  as  to  rights 
of  persons  holding  land  in  common  in  Bengal  was  hardly 
to  be  found  in  the  analogy  of  English  cases,  but  might 
be  derived  from  the  direction  in  section  9  of  Bengal 
Regulation  VII  of  1832,  namely,  that  where  there  should 
be  no  specific  rule,  the  ease  must  be  decided  according   to 

*  Ram  Chand  Dutt  v.  Watson  ct-  var  Hossdn,  I.  L.  K.,  19  Cal.,  2(J4 

Co.,  I.  L.  R.,  15  Cal.,  219  (1887).  (1891),  im-  Lord  Hoblioiise. 

"  Nocurry  Lall  Chuckerhutty   v.  »  I.  L.  R.,    19  Cal.,  2.53;   s.  c, 

Blndahnn   Chnnder  Chuckerhutty,  L.  R.,  19  I.  A.,  48  (1891). 

I.  L.  R.,  8  Cal.,  709  (1882),  where  «  Bohni  Singh  v.  J.    Hoddhui, 

a  classification  is  given  of  the  case  I.  L.  R.,   21   Cal.,    310,    343,  344 

law.  (1893),  i^er  O'Kinealy  and  Ainee/- 

9  I.   L.  R.,  18  Cal.,  10  (1890) ;  Ali,  JJ. 

s.  c,  L.  R.,  17  I.  A.,  110.  •>  I.  L.  R.,  19  Cal.  at  p.  265. 

•♦  Lachmeswar  Siwjh   v.    Mano- 
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ustice,  equity  and  good  conscience.^  In  dis[)ates  be- 
tween members  of  a  joint  Hindu  family  witli  respect  ta 
joint  property,  the  exercise  of  the  Court's  jurisdiction  to 
grant  relief  by  Injunction  should  be  confined  to  acts  of 
waste,  illegitimate  use  of  the  family  property,  or  acts 
amountino-  to  ouster.^ 

Some  particular  instances  of  use  of  joint  property  in 
which  the  interference  of  the  Court  has  been  sought  are 
given  in  the  following  pages.  The  cases  therein  cited 
must,  however,  be  read  in  the  light  of  the  principles  here- 
inbefore stated. 

Cultivation  may,  or  may  not,  according  to  the  circum-  («) Cultivations 
stances,  constitute  an  act  entitling  a  co-sharer  to  relief  by 
damages  or  Injunction.     h\  an  early  case°  it  was  held  that 
mere  infringement  of  right  by  reason  of  cultivation  will  not 
support   an   Injunction,  and  that  the  remedy  for  such  in- 
fringement lay  in  damages.*     In  subsequent  cases   which 
will  be   shortly  noticed   the  question  was  variously  dealt 
with,  and  was  in  large  part  finally  settled  by   the   leading- 
case   decided   by  the   Privy  Council  of   Watson  ^-   Co.  v.  Wafson  d-  Cc^ 
Ram  Chanel  Dutt}     In  that  case  the  Watsons  who   were  ^j^^;''"  ^^"'"^' 
originally   in   possession   of    the  whole  mouzah  but  at  the 
date  of  suit  had  two  annas  only,  had  built  factories,   re- 
claimed   waste  land,    and  cultivated  indigo  thereon.     The 
District  Judge  at  the  instance  of  their  co-sharers  granted 
an   Injunction   against   them   prohibiting  the  growing  of 
indigo.     The  High  Court  upon  the  ground  of  ouster  u[)held 
the    Injunction,  but   modified   it,    so    that    it    became  i\n 


»  Watson  <L-  Co.  v.  Bam  Chanel  408  (1872). 
Dutt,  I.  L.  R.,  18  Cal.,  17  (819Q).  *  Ouster  is  a  question  of  fact ; 

•  Anant  Ramran  v.   Gopal  Bal-  and  mere  cultivation  is  not  ouster. 

vant,  I.  L.  R.,  19  Bom.,  269  (1897) ;  Ram  Chand  Dutt  v.  Watxon  A  Co., 

see  also  as  to  the  rights  of    co-  I.  L.  R.,  15  Cal.,  217,  218  (1887). 
parceners  inter  se,  Mayne's  Hindu  *  I.  L.  R.,  18  Cal.,  10  (1890)  ;  s. 

Law,  §275.     Ganpat  v.  Armajl,  I.  c.  in  High  Court,  I.  L.  R.,  15  Cal., 

L.  R.,  23  Bom.,  144  (1898).  214  (1887). 

8  Croiody  v.  Inder  Roy,  18  W.  R., 
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Injunction  against  growing  indigo  in  sucb  a  manner  as 
to  exclude  the  co-sharers.  The  Privy  Council  held  that 
there  was  no  ouster  involving  denial  of  title,  the  exclu- 
sion of  the  co-sharers  not  being  in  denial  of  their  title, 
but  simply  with  a  view  to  self-protection,  and  refused  an 
Injunction  but  gave  compensation  only.  .It  laid  down 
the  following  rules  : — -(1)  That  the  Courts  should  be 
xjautious  of  interference  with  the  rights  of  co-sharers  :  (2) 
that  the  circumstances  of  this  country  and  its  law  were 
to  be  considered  ;  (3)  that  where  a  co-sharer  is  in  actual 
occupation  of  land  not  actually  used  by  another,  cultivat- 
ing in  a  proper  course  of  cultivation,  and  that  sharer 
resists  a  co-sharer  not  in  denial  of  title,  but  with  a  view 
to  self-protection,  there  should  be  no  decree  for  joint 
possession  or  Injunction,  but  damages  only  should  be 
given. 

In  other  cases  an  Injunction  has  been  oranted  against 
a  particular  form  of  cultivation.  So  in  the  case  cited 
below'  the  plaintiflf  sued  to  restrain  defendant  from 
growing  indigo  on  (1)  khoodkhast  land,  and  (2)  on  lands 
which  were  the  ijinali  ryoti  lands  of  all  the  joint  pro- 
prietors of  the  village  in  which  plaintiff  and  defendant 
were  co-sharers.  In  respect  of  (1)  khoodkhast  land  the 
defendant  clearly  had  no  right.  In  respect  of  (2)  namely 
the  other  land,  such  land  was  rt/oti  which  the  defendant 
had  attempted  to  cultivate  by  force.  The  Court  held 
that,  if  no  immediate  injury  were  likely  to  arise  from 
the  cultivation  of  the  ijmali  lands  with  indigo,  it  would 
probably  be  advisable  to  leave  the  plaintiff  to  his  remedy 
by  an  action  for  damages,  but  that  there  was  an  immediate 


'  Crowdie  v.  Bhikdaree  Simjh,  16  possession    of     the     land     Mhich 

W.   R.,   41   (1871).      This  decision  belongs    to    both    jointly,    or    (2) 

merely   lays    down   that    one    co.  interferes     by      disturbing      the 

sharer  cannot  interfere  with   the  occupation  of  joint  ryots  against 

ownership    of     another     without  the  will  of  those  i-yots.  Per  Phear, 

his  consent,    whether  (1)    lie    in-  J.,  Fareedoonissa  v.  Ram  Onoijra 

terferes  by  taking  khas  exclusive  Singh,  21  W.  R.,  18  (1873). 
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injury  as  the  produce  of  the  lands  was  hypothecated  for 
the  rent  :  that  if  a  crop  of  indigo  was  substituted  for 
the  ordinary  crop,  it  would  become  valueless  to  all  but 
the  particular  persons  who  have  the  means  of  converting 
the  plant  into  the  manufactured  article,  and  an  Injunction 
was  granted  against  the  cultivation  of  indigo  without  the 
■consent  of  all  the  proprietors  or  of  the  rj'ots  who  held 
tenures  on  the  ijmali  lands.  The  facts  of  this  case  ap- 
pear not  to  be  within  the  principle  in  the  leading  decision. 
The  wrong-doer  was  not  in  actual  occupation  of  land  not 
used  by  another.  The  ryots  were  in  occupation.  There 
was  an  attempt  to  cultivate  by  force.  There  was  other 
injury  than  that  which  is  involved  in  the  alteration  of 
the  condition  of  property  by  mere  change  of  cultiva- 
tion. The  rights  both  of  the  ryots  and  co-proprietors  were 
infringed,  and  the  value  of  the  land  as  a  security  was 
-diminished. 

In  a  subsequent  case^  it  was  held  that,  if  a  co-sharer 
has  wrongfully  taken  exclusive  possession  of  portion  of 
the  joint  property  and  has  been  cultivating  indigo  thereon 
without  the  consent  of  the  co-sharers,  the  plaintiff  would 
have  the  right  to  ask  that  he  be  turned  out  of  exclusive 
possession,  and  also  that  he  be  prohibited  for  the  future 
from  doing  anything  on  the  land  which  is  the  subject  of 
suit,  which  a  co-sharer  of  the  plaintiff  has  no  right  to  do. 

This  particular  case  was  remanded  to  the  lower  Court 
for  trial  upon  the  issue  of  the  alleged  wrongful  exclusive 
possession.  The  allegation  was  that  the  defendant  had 
cultivated  the  land  after  wrongfully  turning  the  ryots  out 
of  it.  The  Court  held  that,  if  that  allegation  could  be 
made  out  in  fact,  the  plaintiff  would  be  entitled  to  an 
order  ejecting  the  defendant  from  exclusive  possession  and 
iin  Injunction  restraining  him  for  the  future  from  doing  any 
act  which  was  inconsistent  with  the  joint  proprietorship. 

'  Macdonald  v.  Lalla  Shib  Dyal,  21  W.  R,,  17  (1874). 
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The  facts  in  this  case  also  appear  to  be  distinouishable  from 
those  in  the  leading  decision,  there  being  a  forcible  ouster 
both  of  the  co-sharers  and  the  ryots. 

To  support  a  claim  for  an  Injunction  the  plaintiff  must 
show  that  he  himself  wished  to  cultivate  the  land  jointly 
with  his  co-sharer,  that  he  has  not  been  consulted  as  to 
its  cultivation,  and  that  he  objects  to  its  being  cultivated 
in  a  particular  manner  on  his  behalf  jointly  with  others. 
It  is  not  sufficient  to  say  that  as  joint  proprietor  he  does 
not  wish  that  indigo  should  be  grown,  not  on  his  behalf 
but  by  or  for  any  one  in  the  moiizah}  A  defendant  has 
no  right  to  complain  of  delay,  where  it  has  operated  rather 
as  an  advantage  to  himself.^  In  other  cases  an  Injunc- 
tion aoainst  cultivation  has  been  granted  under  circum- 
stances  somewhat  similar  to  those  in  the  leading  decision.^ 
(?;)  Building.  As    is    the   case  with  regard  to  the  right  of  cultivation, 

the  decisions  respecting  the  erection  of  buildings  are  of  a 
varying  character.  In  some,  general  hmguage  is  used 
which  it  is  not  easy  to  reconcile  with  the  limitations  con- 
tained in  others,  even  after  making  allowance  for  the 
peculiar  facts  and  circumstances  of  each  case. 

Every  co-proprietor  has  a  right  of  veto  to  forbid 
anything  been  done  to  the  common  property  without  his 
consent*     With  a  view  to  enforce  this  right  a  person  can 

»  Nundun  Lull  v.  Llo}jd,   22  W.  197  ;  Lloyd  v.  Bihee  Sogrci,  25  W. 

R.,  74  (1874);  see  Mohima  Chunder  R.,  313  (1876),  where  a  decree  for 

G/iose  V.   Madhuh   Chunder  Nag,  joint     possession,     damages    and 

24  W.  R.,  80  (1875).  In  Ram  Chand  injunction     -were  given  upon  the 

Duttv.    Watson  (i:  Co.,  I.  L.  R.,  15  ground  that  it  would  be    inefFec- 

Cal.,  220  (18S7),  the  Court  doubt  tual  to  leave  the  plaintiff  to  an 

ed  whether    cultivation   of  indigo  action  for  damages  from  time  to 

could  be  absolutely  restrained,  but  time. 

granted  an  Injunction  i-estraining  *  Jankee     Singh    v.     Biikhoorie 

its  cultivation   in  such  a  manner  Singh,  S.  D.  A.   (1856),  761.    [The 

as  to  exclude  the  co-sharer.  proposition    is  too  widely  stated 

^  Lloydv.  Bibee  So(jra,2bW^.'R.,  in  the   matter  of  the   petition  of 

313  (1876).  Thakoor  Chunder  Paramanirk,  B. 

«  Stalkart  v.  GopalPanday, 20 W.  L.  R.,  Sup.  Vol.,  597  n.  6  (1866),  the 

R.,  168  1873) ;    s.  c,  12  B.  L.  R.,  Court  said,  "We  are  not  prepared 
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sue  to  restrain  bis  co-sliarers  from  builJintr  on  tlie  common 
])roperty.^  One  of  several  co-sliarers  of  joint  nndivide'l 
property  has  no  right  to  erect  a  building  on  land  which 
forms  a  portion  of  sucli  property  so  as  to  materially  alter 
the  condition  thereof  without  the  consent  of  his  co-sharers.'^ 
A  co-sharer  who  has  purchased  the  rights  of  ryots  havino^ 
a  right  of  occupancy  for  agricultural  purposes  may  not  do 
that  which  they  themselves  could  not  have  done,  namely, 
convert  the  land  into  a  dwelling-house  and  its  appurtenan- 
ces.^ Many,  and  perhaps  the  majority,  of  the  decisions  on 
this  point,  in  accordance  with  the  terms  of  the  Specific 
Relief  Act,  have  limited  the  issue  of  an  Injunction  to  cases 
where  the  building  causes  a  material  and  substantial  injury 
not  remediable  by  compensation  or  partition.*  In  the 
first  place,  the  Court  will  ascertain  whether  the  plaintiff 
lias  any  strict  right  to  prohibit  the  defendant  from  the 
particular  act  complained  of.  Then,  if  such  right  be- 
made  out,  the  question  arises  whether  he  is  in  a  position 
to  enforce  that  right  and  to  ask  the  Cort's  assistance,  and 
then  in  what  form,  if  any,  relief  shall  be  given.^  Relief, 
in  the  form  of  an  Injunction,  is  in  the  discretion  of  the 
Court.  The  Court  is  not  bound  to  grant  an  Injunction  even 
if  the  defendant  have  exceeded  his  strict  rights.^  Th& 
Court  will  enquire  into  all  the  circumstances  of  the  case,  and 
will  see  what  is  fair  and  reasonable  as  between  co-sharers  ; 


to    accept    this    rule    as    law."]  (1868);    and    cases  cited   in    last 

[Each  sharer  is  entitled  to  every  two  notes. 

portion  of  the  land  :   BwarJcanafh  *  Jngnt  Chnnder  Boy  Chowdhrtf 

Bhooyea  v.  Gopeenath  Bhooijea,  12  v.  Eshan  Chnnder  Banerjee,  24  W. 

B.  L.  E.,  190  n.  (1871)].  R.,  220  (1875). 

'  lb.  ;  followed  in  Baboo  Indnr-  *  v.  j)ost. 

deonarain   Singh  v.  Toolseenaraiu  *  Jugid  Chundfr  Roy  Chowdhry 

Singh,  S.  D.  A.  (1857),  765.  v.  Eshan  Chunder  Banerjee,  21  W. 

2  Sheopernhnd     Singh    v.     Leela  R.,  220,  222  (1875). 

Singh,  12  B.  L.  R.,  188,  191,  192  n.  «  Massim  Mollah  v.  Pavjoo  Gho- 

(1873) ;  Massim  Mollah  v.   Panjoo  samee,  21  W.  R.,  373(1874) ;  Jtigiit 

Ghosamee,  21   W.  R.,   373   (1874)  ;  Chunder    Roy  Choivdhry  v.  Eshan 

Guru  Das  Dhar  V.  Bijaya  Gobinda  Chunder  Banerjee,   24  W.  R.,  220^ 

Baral,    1    B.    L.    R.,   108,   A.   C.  (1875). 
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and,  if  what  lias  been  done  is  neitlicr  unfair  nor  unreason- 
able, then,  whether  it  be  in  accordance  with  the  strict 
rights  of  the  parties  or  not,  the  Court  has  a  discretion  to 
leave  the  phiintiff  to  his  strict  remedy  by  partition  or  any 
other  remedy  he  can  maintain.^  The  act  complained  of 
must  be  injurious,  and  the  term  "injury  "  means  something 
-substantial,  something  that  materially  affects  the  position 
of  the  parties,^  and  which,  in  the  case  of  an  injury  com- 
-mitted,  cannot  be  remedied  u{)on  partition.^  The  Court 
may  interfere  in  a  proper  case,  as  where  the  injury  is 
of  a  permanent  or  recurrent  character,*  or  where  there  is 
denial  of  title  or  exclusion,  since  such  exclusion  amounts 
to  a  forcible  partition.^  But  there  is  no  such  broad 
proposition  a~  that  one  co-owner  is  entitled  to  an  Injunc- 
tion restraiiiiiig  another  co-owner  from  exceeding  his 
rights,  absolutely  and  without  reference  to  the  amount  of 
damage  to  be  sustained  by  the  one  side  or  the  other  from 
the  granting  or  withholding  of  the  Injunction.''  And 
the  fact  that  the  plaintiff  has  given  notice  of  objection 
±0  what  is  threatened  before  it  has  been  carried  out, 
does  not  make  the  grant  of  the  Injunction  a  matter  of 
course."  A  plaintiff'  is  not  entitled  to  judgment  ui)on 
a  ground  which  is  inconsistent  with  the  case  set  out  in  the 


^  Mnhhiia     Cbuncler    Ghose     v.  Lahori,   I.  L.  R.,  5  Cal.,  1S8,   190 

Madhitl)  Clmnder  Nug,    24  W.  R.,  (1879).     See  also  Mannlm  MoUahv. 

■80(1875).  Paujoo   Ghossamee,   21  W.  R.,  .373 

'  Joy  Cliunder  Rnkhit  v.  Blppro  (1874).     Where    a    sharer    is    not 

Cliurn  Rnkhit,    1.   L.   R.,  14  Cal.,  entitled  to  exclusive  possession  an 

236,  238  (188(5).  order  of  the   Magistrate  will  not 

*  Fara.f  Ram  wSherjil,   I.L.  R.,  sanction  it.      Rajendro  Lnll   Gos- 
9  All.,  065  (1887).  VHiml  v.  Shama  Chum  Ldhari,  I.  L. 

♦  Rajendro  LallGosvaiitl  v.  Sha-  R.,  5  Cal.,  188  (1879). 

ma  Chitru  La/tori,  I.  L.  11.,  5  Cal.,  *  The  Shamnuggar  Jute  Factory 

194  (1879).  Co.  V.   Ram  Narain    ChatteTJee.,  I. 

^  Guru     Das    JJhar    v.    Bijaya  L.  R.,  14  Cal.,  200  (1880)  [followed 

/Jobinda  Baral,   1    B.    L.   R.,    lOS  in  Joy  Chiinder  Ruhhit  v.   Bippro 

(im'i);Shndi\'.  Amip  Singh,  I.L.  Churn   Rukhit,    I.    L.  R.,  14  Cal., 

R.,  12  All.,  430,  438  (1889)  ;   Rajen-  230,  239  (1880)J. 

dro  Lull  Goawami  v.  Shama  Churn  '  76. 
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plaint.^  Where  an  lujucntion  has  been  granted,  and 
there  is  an  a])})eal  against  such  order,  it  is  for  the 
appellant  to  show  that  the  lower  Court  has  exercised  a 
wrong  discretion,  otherwise  the  appellate  Court  will  not 
interfere.^ 

The  building  may,  or  may  not,  have  been  erected  at  the 
date  of  suit. 

In  the  first  case,  a  mandatory  Injunction  is  usuall}^ 
sought  directhig  the  demolition  of  the  building.  There- 
is  a  considerable  difference  between  a  case  in  which  the 
other  co-sharers  acting  with  diligent  watchfulness  of  their 
rights  seek  by  an  Injunction  to  prevent  the  erection  of  a 
permanent  building,  and  a  case  in  which,  after  a  permanent 
building  has  been  erected  at  considerable  expense,  a  co- 
sharer  seeks  to  have  that  building  removed.^  Even  if  the 
defendant  have  not  a  strict  legal  right  to  build  upon  the 
joint  land,  the  case  may  not  be  one  in  which  a  Court  of 
Equity  ought  to  give  its  assistance  for  the  purpose  of  having: 
the  wall  pulled  down.  A  man  may  insist  upon  his  strict 
right,  but  a  Court  of  Equity  is  not  bound  to  give  its  assist- 
ance for  the  enforcement  of  such  rights,*  In  a  case  in  which, 
after  a  permanent  building  has  been  erected  at  consider- 
able expense,  a  co-sharer  seeks  to  have  that  building- 
removed,  the  principle  which  seems  to  have  been  settled 
by  the  decisions  of  the  Calcutta  Court  is  this,  that  though 
the  Court  has  a  discretion  to  interfere  and  direct  the 
removal  of  the  building,  this  is  not  a  discretion  which  must 
necessarily  be  exercised  in  every  case  ;  and,  as  a  rule, 
it   will  not    be    exercised    unless    the  plaintiff  is  able   to 


*  Nahiii  Chandra  Mi.tter  v.  Paras  Ram  v.  Sherjit,  I.  L.  R.,  9 
Makes  Chandra  Mitter,  3  B.  L.  R.,  All.,  664  (18S7). 

App.,  Ill  (1869).  *  Lala  Bisioamhhar  Lai  v.  Raja- 

2  Shadi  V.   Anup  Singh,    I.    L.  ram,  3  B.  L.  R.,   Ap.,  67   (1869); 

E.,  1-2  All,,  438, 438  (1889),  Massim  MoUah  v,  Panjoo  Ghora- 

*  Nocury  Lull  Chuckerlmttn  v.  mee,  21  W,  R.,  373  (1874) ;  Mohima 
Bmdabiin  Chunder  C'hucl^erhutty,  Chunder  Ghosev.  Madhub  Ghunder 
I,  L.  R.,  8  Cal,,   7U8,  709  (1882);  iV^«£/,  24  W.  R.,  80  (1875). 
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sliow  (1)  tliat  injniy^  lias  accrued  to  him  by  reason  of  the 
erection  of  tlie  building^ ;  and  (2)  that  there  has  been  no 
acqniescence  ^  or  delay  ^  on  his  part  and  perhaps  further* 
that  he  took  reasonable  steps  in  time  to  prevent  the  erection. 
Even  if  the  defendant  be  in  strictness  not  within  his 
rights,  and  the  house  has  been  erected,  the  assertion  of  the 
plaintiff's  strict  right  might  be  attended  with  loss  to  the 
defendant,  which  would  be  out  of  propoi'tion  to  the  relief 
which  the  plaintiff  asks  for.  The  (Jourt  ought  to  enquire 
whether  under  all  the  circumstances  tiie  ends  of  justice 
cannot  be  satisfied  by  some  remedy  other  than  a  mandatory 
Injunction."  The  Court  will  the  more  readily  interfere,  if 
the  buildings  be  of  a  kachcha  character  and  of  no  value.''' 

The  rule  laid  down  by  the  decisions  of  the  Calcutta 
High  Court  has  been  stated  hj  the  Allahabad  High 
Court  to  be  that  when  a  joint  owner  of  land,  without 
obtaining  the  permission  of  his  co-owners,  builds  upon 
such  land,  such  buildings  should  not  be  demolished  at  the 
instance   of  stich   co-owners,   unless  they   prove   that  the 


*  Lala  Bisioamhhar  Lai  v.  Raja- 
ram,  3  B.  L.  R.,  Ap  ,  67 ;  Sri  Chand 
V.  Nim  Chand  Sahu,  5  B.  L.  R., 
Ap.,  25;  Mohima  Chunder  Ghose 
V.  Madhnh  Chunder  Narj,  24  AV. 
R.,  80  ;  Joij  Chunder  Rukhit  v. 
Bippro  Churn  Rukhit,  1.  L.  E., 
14  Cal.,  238  (18SG) ;  Rajendra  Lai 
Gossami  v.  Shama  Churn  Lahiri, 
I.  L.  R.,  5  Cal.,  192  (1879)  ;  Shadi 
V.  Anup  Singh,  I.  L.  R.,  12  All,, 
437,  438  ;  Paras  Ram  v,  Sherjit, 
I.  L.  R.,  9  AH.,  664  (1887) ;  Nocury 
Lull  Chuckerbutly  v.  Bindabun 
Chunder  Chuckerbidty,  I.  L.  R., 
«  Cal.,  70S  (1882). 

^  Nocury  Lall  Chuckerbutly  v. 
Bindabun  Chunder  CI  tucker  butty, 
I.  L.  R.,  8  Cal.,  709  (1882) ;  Paras 
Ram  V.  Sherjit,  I.  L.  R.,  9  All., 
<364  (1887). 

3  Jankee'  Singh    v.     Bukhooria 


Singh,  S.  D.  A.  (1836),  761 ;  Baboo 
Indurdennarain  Singh  v.  T'oolsee- 
narain  Singh,  S.  D.  A.  (1857),  765  ; 
Massini  Mollah  v.Panjoo  Ghoramee, 
21  W.  R.,  373,  374  (1874) ;  Shadi  v. 
Anup  Singh,  I.  L.  R.,  12  AIL,  437, 
(1889). 

*  Shadi  V.  Anu})  Singh,  I.  L. 
R.,  12AlI.,4S9(lScS9). 

*  Nocury  Lall  Chnckerbutty  v. 
Bindabun  Chunder  Chuckerbutly, 
I.  L.  R.,  8  Cal.,  709,  710  (1882) ; 
Paras  Ram  v.  Sherjit,  I.  L.  R.,9 
All.,  664,  665(1887). 

*  Massim  Mollah  v.  Panjoo 
Ghoramee,  21  W.  R.,  373  (1874); 
Jugut  Chunder  Roy  Chovxlhry  v. 
Eslian  Chunder  Banerjee,  24  W. 
R.,  220  (1875). 

'  Shadi  V.  Anup  Singh,  I.  L.  R., 
12  All.,  436,  439  (1889). 
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jiction  of  their  joint  owner  in  building  upon  joint  land  has 
caused  them  a  material  and  substantial  injury  such  as 
<'annot  be  remedied  by  partition  of  the  joint  land.^  And 
the  mere  circumstance  of  a  building  being  erected  by 
a  joint  owner  of  land  without  the  permission  of  his  co- 
owners  and  even  in  spite  of  their  protest,  is  not  sufficient 
in  itself  to  entitle  such  co-owners  to  an  Injunction, 
unless  they  can  show  that  the  building  has  caused  such 
material  and  substantial  injury  as  a  Court  of  Equity  could 
not  remedy  in  a  suit  for  partition  of  the  joint  land.^ 
The  Allahabad  High  Court,  however,  have  recently  held 
that  one  of  several  joint  owners  of  land  is  not  entitled 
to  erect  a  building  upon  the  joint  property  without  the 
consent  of  the  other  joint  owners,  and  an  Injunction  may 
be  granted,  notwithstanding  that  the  erection  of  such 
building  may  cause  no  direct  loss  to  the  other  joint 
owners.* 

One  of  two  tenants  in  common  of  a  party  wall  may 
have  an  injunction  to  restrain  alterations  in  the  wall.* 
If  a  sharer  without  the  consent  and  against  the  will  of 
his  co-sharer  threatens  or  commences  to  erect  a  building 
upon  the  common  property,  in  such  a  case,  inasmuch 
as  one  co-sharer  has  no  right  without  the  consent  of  the 
others  to  alter  the  condition  of  the  joint  property,  he  may 
be  restrained  by  Injunction.  The  suit  must,  however,  be 
brought  by  a  party  when  either  the  infringement  of  his 
right  is  first  threatened  or  commenced.  If  he  stands  by 
and  suffers  the  building  to  proceed  to  a  considerable 
extent,  his  consent  to  the  erection  will  be  implied  there- 
from, and  he  must  fall  back  on  his  remedy,   if  any,  in  the 

'  Paras    Mam  v.  Sherjit,    I.    L.  *  Kanakaijya    v.    Narasinihula, 

R.,  9  All.,  665,  663-666  (1887),  J.  L.  R.,  19  Mad.,  38  (1895) ;   the 

^  lb.,   665,    666;    Joy    Chnnder  head    note  is  liable    to    mislead. 

Rukhit    V.   B'qtpro   Churn  Bukhit,  There  was  injury  as  for  instance 

I.  L.  R.,  14  Cal.,  236  (1886).  the  exclusion  of  the  plaintiff  from 

'  Najju  Khan    v,  Imtiaz-uddin,  the  use  of  the  top  of  the  wall. 
I.  L.  R.,  18  All.,  115  (1895). 
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((•>  E\eava- 
Gions. 


form  of  an  action  for  damages,  if  any,  done  to  the  common 
property.'  If  a  plaintiff  raises  no  objection  when  the 
building  is  commenced,  but  stands  by  and  allows  the 
defendant  to  expend  a  considerable  sum  of  money  on  the 
building  before  instituting  his  suit,  an  Injunction  will  be 
refused.^  The  cases  above  cited  ^  must  be  distinguished 
from  those  in  which  a  stranger  has  with  knowledge 
of  the  plaintiff's  exclusive  title  trespassed  upon  land 
by  building  thereon,  and  those  to  which  the  equitable 
doctrine  of  estoppel  by  acquiescence  would  be  appli- 
cable. The  rules  of  equity  applicable  to  trespasses  by 
strangers  are  different  from  those  applicable  in  the  case 
of  co-sharers.'*' 

Similar  considerations  apply  in  the  case  of  excavations 
by  co-sharers  as  apply  in  the  case  of  buildings.  It  must 
be  shown  that  the  excavation  has  caused  a  substantial 
injury   materially  affecting  the  position  of   the    co-sharer,^ 


'  JiuiMa  Singh  v.  Bukhaoree 
Singh,  S.  D.  A.  (1853),  761 ;  Bahoo 
Indnrdeonarain  Singh  v.  Toohee 
Narain  Singh,  S.  D.  A.  (18o7),  765; 
1  B.  L.  R.,  A.  C,  108  (1S6S) ;  I.  L.  11., 
12  AH.,  436(1889). 

^  Nocury  Lall  Chur.ki-rbuUy  v. 
Bindabun  Chuiidcr  Chwkr-rbuft,)/, 
I.  L.  R..  8  Cal.,  708  (188-2); 
Hollovmy  v.  Sheikh  Wahed  All,  12 
B.  L.  R.,  192n  (1871). 

*  In  the  following  cases  Injunc- 
tions ^yere  granted  : — Jankee  Singh 
V.  BukhooreeSin.gh,S.  J).  A.  (1856) 
761 ;  Baboo  Indnrdeonarain  Singh 
V.  Toolsep.  Nurain  Singh,  S.  D.  A. 
(1857)  765 ;  Guru  Das  Dhur  v. 
Bijaya  Gobinda  Baral,  1  B.  L.  R., 

A.  C,  108  (1868) ;  s.  c,  10  W.  R., 
171  ;  HoUoway  v.    Wahed   AH,   12 

B.  L.  R.,  191  note  (1871)  ;  Rajendra 
Lall  Gossami  v.  Shama  Churn 
Lahiri,  I.  L.  R.,  5  Cal.,  188  (1879) ; 
Shadi  V.  Anup  Singh,  I.  L.  R., 
12    AH.,    436    (1889);    and   in   the 


following  refused  : — 
3  B.  L.  R.,  App.,  67  (1869)  ;  Sri 
Chand  v.  Wim  Chand  Sahu,  5  B. 
L.  R.,Ap.,  25  (1870);  Holloimy  w 
Wahed  Ali,  12  B.  L.  R.,  18S  (1873) ; 
Eolloway  v.  T/ahed  Ali,  ib.,  189, 
note  (1871) ;  Matisim  MoUah  v> 
Panjoo   Ghoramee,   21  W.  R.,   37S 

(1874)  [it  must  be  shown  no  other 
remedy  will  be  sufficient] ;  Jugut 
Chunder  Boy  Choicdhry  v.  Eshan 
Chunder    Banerjee,  24  W.    R.,   80 

(1875)  ;  Nocury  Lall  Chuckerbutty 
V.  Bindabun  Chunder  Chnckerbntty, 
I.  L.  R.,  8  Cal.,  708  (1882)  ;  Sham- 
nngger  Jute  Factory  Co.  v.  Ram 
Narain  Chatterjee,  I.  L.  R.,  14  Cal., 
189  (18S6) ;  Paras  Ram  v.  Sherjit, 
I.  L.  R.,  9  All.,  661  (1887). 

*  Paras  Ram  v.  Sherjit,  I.  L, 
R.,9A11.,  663,664(1887). 

*  Joy  Chunder  Rukhit  v.  Bippra 
Churn  Rukhit,  I.  L.  R..  14  Cal., 
236  (1886) ;  24  W.  R.,  80  (1875). 
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and    not     remedi:il)Ie   on    partition  ^  before  a    mandatory 
Injunction  will  be  issued  directing  the  defendant  to  fill  np  a 
tank,  excavated   by  him  on  the  joint    land,  and   to  restore 
that  land  to  its  former  state.^     The  fact  that  a  portion   of 
the  land  on  which  a  tank  had  been  excavated  by  the   de- 
fendant was  fit  for  cultivation  does  not  constitute  an  injury 
of  a   substantial  nature  such  as  would  justify  an  order  re- 
storing the  land  to  its   former  condition.^     Where,  in  the 
case  of  a  tank,  the  plaintiff  did  not  allege  that  he  had  been 
excluded,  from  the  part  of  the  land   in  which  it  had  been 
excavated  or  that  he  desired  to  appropriate  it  to  any  other 
purpose,  and  that  he  had  been  prevented  from  doing  so,  and 
the  land  taken  formed  but  a  very  small  portion  of  the  joint 
property,  it  was  held  that  the  plaintiff  had  not  suffered  any 
injury  hj  what  had  been  done,  and  his  suit  was  dismissed.* 

The  ordinary  cases  of  alleged  injury  are  those  caused  ((/)  other 
by  cultivation  of,  building  upon,  or  excavation  of  the  ^"^"^'""^  ' 
joint  property.  There  may,  however,  be  other  acts 
eutitlino-  a  sharer  to  relief  against  his  co-sharers  such  as 
waste  by  felling  timber,  destruction  of  the  family  dwell- 
ing-house or  other  family  or  joint  property.^  Whether, 
however,  that  relief  will  be  by  way  of  an  Injunction  will 
depend  upon  the  further  question  whether  the  circum- 
stances of  the  particular  case  admit  of  such  a  remedy 
upon  the  principles  laid  down  in  the  Specific  Relief  Act 
and  the  decisions  cited  in  the  preceding  pages. 

It  has,  however,  already  been  pointed  out  that  mere 
user  of  land  to  the  profit  of  a  co-sharer  without  damage  ta 
others,  such  user  involving  neither  an  alteration  in  the  con- 
dition of  the  land  nor  an  exclusive  possession,  constitutes  no 
infringement  of  the  co-owner's  rights.     Therefore,  where 

*  Paras  Bam  v.    Sherjit,  I.  L.  *  Mohima    Chunder    Ghose     t. 

R.,  9  All.,  661  (1S87).  Madlmh  Chunder  Nag,  24  W.  R. 

2  Joy  Chunder  Rukhit  v.  Bipi)ro  80,  81  (1875). 
Chunder  Rnkhif,  I.  L.  R.,  14  Cal.,  »  See   Act    I    of    1877,    s.    54, 

236  (1886).  111.  (n). 

«  lb. 

w,  la  *  26 
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•a  i'evvy  was  established  by  a  co-owner,  and  the  other  sharers 
were  in  no  way  excluded  or  otherwise  danniified,  they 
were  held  to  have  no  cause  of  action  in  respect  tliereot'.^ 

The  foregoing   rules   may   be   thus   snnnnarized  : — (1) 
The  Courts  will,  in   all  cases,  be   cautious   of  interference 
with   the    possession    and    enjoyment    of    joint  property. 
(2)  If  one  co-sharer  uses  the  joint  property  to  the  greater 
profit  of  himself,  but  without  damage  to  the  co-sharers,  there 
is  no   cause   of  action.     (3)   Inasmuch  as  each  co-sharer 
is  entitled  to  a  portion  of  every  part  of  the  joint  property, 
the  Courts  will  not  as  a  general  rule  enforce  merely  strict- 
rights  and  will  not  interpose  where  the  user  is  slightly   in 
excess  of  the  right.     (4)   Where  there  is  an  infringement 
■of  a  character  which  is  sufficiently  substantial  to  entitle   to 
some   relief,  the   Courts  will,  in  the  determination  of  the 
question  whether  an  Injunction  should  be  granted,  consider 
whether   the  injury  is  adequately  remediable  by  damages 
and  partition.     If  that  be  the  case,  an  Injunction    will   be 
refused.     (5)    In   the    particular   case   of  alleged   injury 
through  cultivation  in  the  ordinary  course  by  a   co-sharer 
in   actual  occupation  and   sole  use  of  the  pro[)erty,  dam- 
ages and  not  an   Injunction   will   ordinarily  be   granted 
even  though  the  cultivation  has  the  effect  of  excluding  a 
co-sharer,  unless   such   exclusion  is   in   denial  of  that  co- 
sharer's  title,  in  which  case  an  Injunction  will  be  granted  ; 
such  a  rule   being   necessitated  by  the  climate,  soil   and 
other  peculiar   circumstances   of  this   country    in    which 
lands   are   ordinarily  cultivated   in   common.     (G)  In   all 
other   cases   an  Injunction   may  be  granted  where  the  act 
complained  of  involves  the  exclusion   of  the  co-sharer,  or 
some  other  material  and  substantial  injury  not  remediable 
by  partition  or  damages,  such  as  the  material  and  injurious 
ulteration  of  the  nature  and  condition  of  the   property  to 
which  the  parties  are  jointly  entitled. 

*  Lachmesrcar  Singh  v.  Manoicor      v.  ante,  where  the    facts  of  this 
Sossehi,!.  L.  R.,19Cal.,253(1891);       case  are  given. 
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§  79.  It  was  au  old  and  well-established  doctrine  per- Persons  for 
tainiug  to  the  jurisdiction  of  equity  by  Injunction  against  tious  against 
waste,  that  it  was  not  exercised  as  against  a  stranger  to  the  gi^^nted! 
])remises,  wdthout  interest  or  title  therein,  or  when  no 
privity  existed  between  the  parties  to  the  action,  defendants 
being  regarded  in  such  cases  as  trespassers,  and  as  such 
liable  to  an  action  of  trespass  at  law.  A  mere  stranger 
might  be  immediately  dispossessed,  and,  if  the  facts  did 
not  show  privity  of  title  or  irremediable  injury,  the 
Injunction,  if  already  granted,  was  dissolved. "■  Under  the 
modern  jurisdiction,  it  is  still  necessary  in  actions  for 
perpetual  Injunctions  against  waste,  and  in  which  such 
Injunction  is  the  material  or  a  substantive  portion  of 
the  relief  sought,  to  allege  and  prove  privity  of  title 
between  the  parties  to  the  suit.  For  the  essential  character 
of  the  tort  of  waste  is,  that  the  party  committing  it  is 
in  rightful  possession,  and  that  there  is  privity  of  title 
between  the  parties.  If  there  be  no  such  privity,  there  is 
no  waste  technically  so  called.  In  any  suit,  however,  if 
it  be  proved  that  any  property  in  dispute  in  the  suit  is 
in  danger  of  being  wasted,  the  Court  may  grant  a  tempo- 
rary Injunction  to  restrain  such  act,  or  give  such  other 
order  for  the  purpose  of  staying  and  preventing  the 
wasting  of  the  property  as  the  Court  thinks  fit.^  It  is 
possible,  therefore,  that  such  a  temporary  Injunction  might 
•be  issued  against  a  stranger  to  the  title.  But  in  such 
case  the  waste,  though  waste  in  fact,  would  not  be  waste 
in  its  technical  sense,  and  the  Injunction  would  be 
granted  as  ancillary  merely  to  the  other  relief  sought  in 
the  suit.  The  act  of  waste  is  restrained  not  upon  the 
ground  that  the  privity  of  the  plaintiff's  title  demands 
such  restraint,  but  for  the  purpose  of  preserving  the  status 
quo  ante,  until  decree. 


'High,  Inj.,  §  656;  Mogg  v.  Mitchell,  12  Iv.  Eq.,  io;  Mortimer 
Mogg,  Dick,  670  ;  Wrixon  v.  Con-  v.  Cottrell,  2  Cox.,  205,  there  cited. 
^ran,  1  Ir.  Eq.,  380  ;  Congleton  v.  a  Civ.  Pr.  Code,  s.  492. 
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In  the  case  of  waste  property  so  called,  as  a  general 
rule  he  only  who  has  the  remainder  or  revei'sion  of  the 
inheritance  is  entitled  to  relief.  Trustees  may  also  sue 
to  restrain  and  stay  -waste.  So,  if  the  legal  estate  is  in 
trustees  upon  trust  for  a  tenant  for  life,  with  remainders 
over,  and  the  tenant  for  life  commits  waste,  the  trustees 
have  a  rio-ht  to  sue  to  restrain  the  waste,  and  it  is  their 
duty  to  do  so,  if  parties  unborn  are  interested.^  As  to 
coparceners,  joint  tenants,  and  tenants  in  common,  mort- 
gagors and  mortgagees,  landlords,  persons  entitled  upon 
the  death  of  Hindu  female  heirs  and  others,  see  the 
pages  undermentioned. 
Account.  §  80.     It  was  a  well-established  principle  of  equity  juris- 

prudence that  in  all  cases  where  a  bill  for  an  Injunction 
would  lie  to  restrain  waste,  an  account  of,  and  satis- 
faction for,  the  waste  already  committed  was  allowed  to 
prevent  multiplicity  of  suits  as  well  as  to  afford  complete 
redress,  without  compelling  a  resort  to  law.  An  account 
of  the  waste  committed  and  a  decree  for  damages  mio-ht 
have  been  had  in  the  Injunction  suit.  Such  an  account 
might  have  been  decreed  as  between  tenants  in  common. 
On  the  other  hand,  the  general  maxim  was  "  no  Injunc- 
tion no  account."^  To  this  rule  which  had  as  its  ground 
the  divided  jurisdictions  of  the  Courts,  there  were  several 
exceptions,*  which  it  is  now  unnecessary  to  state.  For  in 
this  country  a  suit  may  be  brought  praying  for  several 
reliefs  in  combination  or  in  the  alternative.  A  party 
may  sue  both  for  an  Injunction  and  an  account,  and 
may  be  awarded  both  remedies  or  he  may  be  refused 
an  Injunction  and  given  a  decree  for  damages  and  an 
account. 


»  Kerr,  In j,,  75,  76  :  High,  In j.,  ^  Parrott    v.   Palmer,  3   My.  & 

§§  686 — 696 :  so  also  trustees  to  pre-  K.,  63'2,  per  Lord  Brougham, 

serve  contingent  remainders  may  ^  See  High,    Inj.,  §§    669,  670  ; 

sue  ;  ih.  Kerr,  Inj.,  pp.  104—107. 


CHAPTER  X. 

Injunctions  against  Nuisances. 

§  81.  Nuisance  generally.  (iv)  Injunctions   against     ob- 

§  82.  Injunctions  against  Nuisances.  struction  of  lio-ht. 

§  83.  Nuisances      in    kespect  of                  (v)  Support  ;      and"   Injunc- 

NATUEAL  Rights.  tions  against  withdrawal 

(i)  Air.  of : 

(ii)  Light.  (vi)  Water  and  Injunctions  in 

(iii)  Water.  respect     of    rights     to 

(iv)  Support.  water. 

§  84.  Nuisances  IN  respect  OF  Ease-  (vii)  AYay   and   Injunctions  in 

MENTS.  respect     of      right     of 

(i)  Air.  way. 

(ii)  Injunctions     against  ob-                (viii)  Privacy   and    Injunctions 

struction  of  air.  to  preserve  ; 

(iii)  Light.  §  So.  ilANDATonY  Injunctions. 

§  81.  A  nuisance  is  a  misuse  or  abuse  of  a  man's  own  Nuisance 
property  or  proprietary  rights,  or  an  unauthorized  use  of  ^'^"^^'^  ^' 
public  property  causing  either  danger  to  the  public  (in 
which  case  it  is  called  a  public  nuisance)  or  merely  damaoe 
to  a  private  citizen  (in  which  case  it  is  called  a  private 
nuisance),  and  not  necessarily  depending  for  its  wrongful 
character  on  malice  or  negligence  and  not  amounting  to 
trespass.^  Trespass  is  the  wrongful  disturbance  of  another 
in  his  exclusive  possession  of  property.  Where  the  iufrino-e 
raent  of  the  right  is  the  consequence  of  an  act  which  is  not 
in  itself  an  invasion  of  property,  the  cause  from  which 
the  injury  flows  is  termed  a  nuisance.  In  the  one  case  it 
is  the  immediate  act  which  causes  the  injury,  in  the  other 

•    »  Underbill  on  Torts,  p.  219,  et       see  Soltau  v.  De  Held,  2  Sim.  N.  S. 
s«(/,6thEd.  As  to  public  nuisances,       142;  Kerr,  Inj.,  167— 170. 
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the  injury  is   the  consequence   of  an  act  done  Ijcvond  the 
bounds  of  the  property  affected  by  it.^     The  law  with  re- 
gard to  nuisances  mainly  depends  upon  the  maxim  s/'c  iitere 
tno  lit  alieninn  non  laedas  "svhich  prohibits  acts  which  are 
an  abuse  of  the  legal  rights  enjoyed  by  a  proprietor.    The 
maxim  cited   applies  only  to  cases  where  the  act  com- 
plained of  violates  some  right,  and   an  act  legal  in  itself 
violating   no    right   cannot  be   restrained   by    Injunction 
upon  the   ground   of   the   wrong  motive    which    induced 
it.^     Torts  arising  out  of  nuisances  may  be  either  those  in 
which  the  damnum  consists  of  some  bodily  injury,  such  as 
that  resulting  from  the  keeping  of  unfenced  excavations 
near  a  highway,  permitting  premises  adjoining  a  highway 
or  land  of   another  to  fall  into  a  ruinous  condition,  the 
creation  of  noxious  fumes  and  the  carrying  on  of  noisome 
or  noxious  employment.     The  two  latter  forms  of  nuisance 
may  also  be  conveniently  dealt  with  under  the  next  head, 
namely  torts  in  which  the  damnum  consists  of  some  injury 
to   property    or    interference   with   the  ordinary  physical 
comfort  of  human    existence   in    such  property.     So  one 
who  brings   or   collects  w^ater  upon  his  land   does  so  at 
his   peril,   for,  if  it  escape  and  injure  his   neighbour,  he 
is  liable,  however  careful  he  may  have  been.*     And  on 
the   same    principle    a  man    who  has  called   into  special 
existence    an    electric    current     for    his    own    purposes 
and  who  discharges    it  into   the  earth  beyond  his  control, 
is  as  responsible  for  damage  which  that  current  does  to 
his  neighbour  as  he  would  have  been  if,  instead,  he  had" 
discharged  a  stream  of  water.'* 

Under  the  last-mentioned  class  of  torts  are  those 
which  consists  in  injuries  to  servitudes,  whether  natural 
or  conventional.  Natural  servitudes  or  natural  rights  are- 
such  as  are  necessary  and  natural  adjuncts  to  the  properties- 

»  Kerr,  Inj.,  166,  167.  H.  L.,  330. 

»  Beach,  Inj.,  §  1076.  ■♦  National  Telephone  Co.  v.  Sa- 

»  Fletcher  v.  Rylands,  L.  E.,  3      her,  1893,  L.  R.,  2Ch,,  186. 
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to  which  they  are  attached  (such  as  the  riohts  to  air, 
light,  support  and  water)  and  they  fipply  universally. 
Conventional  or  acquired  servitudes  are  not  universal,  but 
must  always  arise  by  custom,  prescription,  or  express  or 
implied  grant.  The  right  to  the  enjoyment  of  a  conven- 
tional servitude  is  called  an  easement  or  a  profit  a  prendre 
according  as  the  right  is  merely  a  right  of  user  or  a  right 
of  acquisition.  Of  easements  those  in  particular  may  be 
mentioned  which  relate  to  air,  light,  support,  water  and 
way.  In  a  general  sense  every  violation  of  an  easement 
may  be  considered  as  a  nuisance,  although  the  converse 
of  the  proposition  does  not  hold  true.^ 

The  commission  of  a  nuisance  gives  rise  to  an 
action  for  damages,  and  in  appropriate  cases  a  nuisance- 
threatened  or  committed  will  entitle  the  party  suing  to 
an  Injunction.  "  What  makes  life  less  comfortable  and 
causes  sensible  discomfort  and  annoyance  is  a  proper 
subject  of  Injunction.""^  The  circumstance  that  the  thing 
complained  of  may  be  a  public  nuisance  does  not  prevent 
an  individual  who  has  sustained  sjDCcial  damage  over  and 
above  that  suffered  by  the  rest  of  the  public  from  bringing 
an  action  which  is  the  proper  remedy  in  respect  of 
injuries  done  to  his  own  personal  comfort  and  enjoyments 
The  action  is  usually  brought  by  the  occupier  or  lessee 
in  possession,  but  the  owner  may  sue  on  the  ground  of 
injury  to  his  property  either  alone  or  conjointly  with 
the  occupier.  To  sustain  a  suit  by  a  reversioner  it  is 
necessary  that  the  wrong  complained  of  should  operate- 
injuriously  to  the  reversion  either  by  being  of  a  permanent 
character  or  by  operating  as  a  denial  of  right.^  The 
acts  of  several  persons  may  together  constitute  a  nuisance 

»  Underbill, /oc.  c«.  ;  High,  Inj.,  »  Kerr,     Inj.,    168-172;    Land^' 

§  848.  Mortgage  Bank  v.  Ahmedbhoij  Ha- 

"  Fleming   v.    Hislop,    11    App.  bibhhoy,  I.  L.  R.,   8   Bom.,  62,  64, 

Cas.,  697,  ^j^rLord  Halsbury,  L.  86,   90  (1883);   High,   Inj,,  §   762;. 

C.  ;  Reinhardt  v.  Mentasli,  42  Ch.  Spelling,  op.  cit.,  §  383, 
D.,  688. 
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Injunctions 

against 

nuisances. 


which  the  Court  will  restrain,  though  the  damage  occa- 
sioned by  the  acts  of  any  one,  if  taken  alone,  would  be 
inappreciable.^  The  Injunction  of  public  nuisances  is  not 
favoured,  and  except  for  special  and  urgent  reason,  equity 
will  not  enjoin  the  erection  of  a  public  nuisance  where 
its  maintenance  is  a  misdemeanour,  subject  to  indict- 
ment.^^ The  appropriate  remedy  for  a  puljlic  nuisance  is 
by  way  of  proceeding  under  criminal  law,  as  for  a 
private  nuisance  it  is  by  way  of  action  or  Injunction.^ 
There  is  a  disposition  of  Courts  of  Equity  to  abdicate  in 
favour  of  Courts  vested  with  criminal  jurisdiction  the  regu- 
lation as  well  as  the  punishment  of  acts  which  constitute 
distinctive  public  nuisances.  And  yet  everywhere  these 
Courts  are  still  vested  with  jurisdiction  to  give  relief  to 
private  parties  in  all  proper  cases  against  nuisances  even 
of  a  public  character.* 

§82.  A.  very  frequentground  of  Injunction  is  nuisance. 
What  makes  life  less  comfortable  and  causes  sensible  dis- 
comfort and  annoyance  is  a  proper  subject  of  Injunction.^ 
An  Injunction  cannot,  however,  be  granted  to  prevent,  on 
the  ground  of  nuisance,  an  act  of  which  it  is  not  reasonably 
clear  that  it  will  be  a  nuisance.'^  A\'hen  the  injury  com- 
plained of  is  not,  per  se,  a  nuisance,  but  may  or  may  not 
become,  so,  according  to  circumstances,  and,  where  it  is 
uncertain,  indefinite  or  contingent,  or  productive  of  only 
possible  injury,  the  Court  wall  not  interfere.'''     Subject  to 


650; 
US; 
Ch., 


551. 


*  Thorpe  v.  Brumfitt,  8  Ch. 
Blair  v.  Deakin,  W.  N.  (1887) 
Lambton  v.  Mellish  (189i),  3 
163. 

a  Beach,  Inj..  §  1078. 
^  Mayne's   Criminal   Law, 
See  Indian  Penal  Code,  Ch.  XIV. 

*  Spelling,  op.  cit.,  §  393. 

*  Per  Lord  Halsbury  in  Flemiruj 
V.  Hislop,  11  App.  Cas.,  697  ;  Reln- 
hardt  v.  Menkisti, 'i2  Ch.  D.,  6S8. 
Annoyance  is,  strictly  speaking,  a 
wider  term  than  nuisance;   Wood 


V.  Cooper,   L.  R.,  1894,  3  Ch.,  67; 

Tod  Heatley  v.   Benham,    L.   R., 

40  Ch.  D.,  93. 
See  generally  as  to  Injunctions 

against  nuisances,  Kerr,  Inj.,  Ch. 

VI;  Beach,  luj.,  Ch.  XXXVIII; 

Joyce   Inj.,    99  ;  High,  Inj.,    Ch. 

XIII  ;    Hiiliard,    Inj.,    Ch.     IX  ; 

Joyce's   Doctrines,  99  ;   Spelling's 

Extraordinary  Relief,  Ch.  VII. 
6  Act  I  of  1877,  s.  56,  cl.  (rj.) 
'  High,   Inj.,    §  742;    .see    also 

Beach,  Inj.,  §  1069;  Spelling  op.  ciLy 
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this  the  principles  governing  the  issue  of  Injunctions  in 
<;ases  of  nuisance  are  the  same  as  those  applicable  to 
other  torts.  The  object  of  the  jurisdiction  is  the  i*es- 
traint  of  irreparable  mischief  and  protection  of  property 
from  irreparable  or,  at  least,  from  substantial  or  material 
damage  pending  the  action.^  The  defendant  will  not  be 
enjoined  where  the  alleged  nuisance  is  fairly  attributable 
■to  natural  causes.^  The  Court  will  not  regard  at  all 
trifling  nuisances.  If  damages  are  a  full  and  adequate 
compensation  for  the  injury,  there  is  no  case  for  an  In- 
junction, the  right  to  which  may  be  further  barred  b}'- 
the  conduct  of  the  applicant,  his  acquiescence  or  delay .^ 
And  it  may  be  said,  generally,  that  the  aid  of  an  Injunc- 
tion will  not  be  extended  for  the  prevention  of  a  nuisance, 
when  it  does  not  satisfactorily  appear  that  the  person  ag- 
grieved is  without  adequate  remedy  at  law.*  The  fact  that 
the  act  threatened  might  be  pmiished  criminally  as  a  nui- 
sance, will  not  prevent  the  exercise  of  the  restraining  power 
of  equity.^  If,  on  the  other  hand,  the  injury  is  of  so  material 
a  nature  that  it  cannot  be  well  or  fully  compensated  by 
damages  or  is  such  as  from  its  continuance  and  permanent 
mischief  might  occasion  a  constantly  recurring  grievance,  a 
foundation  is  laid  for  the  interference  of  the  Court  by 
way   of  Injunction.^     Relief  by  Injunction  is  sometimes 


§  392,  as  to  contingent  and  specula-  party  from  liability  for  damages 

tive  nuisance.  at  law  :   Williams  v.  Earl  of  Jer- 

*  Joyce's  Doctrines,  99;  Spelling  sey,  1  Cr.  and  Ph.,  91. 

op.  cit. ,  §  377.  '*  High,  In  j. ,  §  §  745,  750  and  Act  I 

3  Beach,  Inj.,  §  1043.  of  1877,  s.  56,  cl.  (i.) 

*  The  Land  Mortgage  Bank  of  *  lb.  People  v.  S.  Louis,  5  Gilm, 
India  V.  Ahraedbhoy  Hahibhhoy,  I.  351  (Amer.);  Attorney-  General  v. 
L.  R.,  8  Bom.,  53,  67,  70,  85  (1883).  Hunter,  1  Dev.  Eq.,  12  (Amer.); 
(See  also  as  to  acquiescence  and  Joyce's  Inj.,  130. 

delay,  Kerr,  Inj.,  189  ;  High  Inj.,  «  lb.,  Kerr  Inj.,  172,  173.  "  The 
§756.  Beach,  Inj.,  §  1061  and  loss  of  health  and  sleep,  the  enjoy- 
generally,  Joyce's  Inj.,  99.)  A  per-  ment  of  quiet  and  repose  and  the 
,son  may  so  encourage  another  in  comforts  of  home  cannot  be  I'estor- 
the  erection  of  a  nuisance  as  not  ed  or  compensated  in  money;" 
,only  to  be  disentitled  to  an  In  June-  2^0'  Thompson,  J.,  Dennis  v. 
tion,  but  also  to  relieve  the  advei-se  Eckardt,  cited  in  Hilliard,  Inj.,  325, 
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n;rantod  wliore  damao-os  for  tlio  commission  of"  tlio  nuisance 
would  be  difficult  of  adjustuKMit  pecuniarily,  thus  rendering 
the  remedy  at  law  ineffectual.^  Though  the  Court  will 
not  interfere,  if  the  damage  is  slight  or  accidental  and 
occasional  only,  and  the  nuisance  is  merely  of  a  temporary 
or  occasional  character,  yet  the  damage,  though  in  itself 
slight,  may,  from  its  continuance  or  from  delay  in  removing 
it,  or  from  constant  repetition,  become  sufficiently  sub- 
stantial for  the  interference  of  the  Court.^ 

The  interference  of  the  Court,  in  cases  of  prospective 
injury,  very  much  depends  upon  the  nature  and  extent  of 
the  apprehended  mischief  and  upon  the  certainty  or  un- 
certainty of  its  arising  or  continuing  ;  and  the  fact  of  the 
nuisance  having  commenced,  raises  a  presumption  of  its 
continuance.  Changes  and  improvements  made  at  the 
eleventh  hour,  and  the  efficacy  of  which  depend  greatly 
on  the  good  intention  and  constant  personal  care  of  the 
defendant  and  his  servants,  ought  not  to  influence  the 
question  of  Injunction  when  once  the  nuisance  is  distinctly 
proved  to  have  existed.^  In  determining,  whether  the 
injury  is  serious  or  not,  regard  must  be  had  to  all  the  cir- 
cumstances which  may  flow  from  it.* 

A  nuisance  cannot  be  justified  by  the  existence  of  other 
nuisances  of  a  similar  character,  if  it  can  be  shown  that 
the  inconvenience  is  increased  by  the  nuisance  complained 
of  ;  and  the  fact  that  a  stream  is  fouled  by  others  is  not  a 
defence  to  a  suit  to  restrain  the  fouling  by  one.^ 

The  Court  will  not,  in  general,  interfere,  until  an  actual 
nuisance  has  been  committed  ;  but  it  may,  by  virtue  of  its 
jurisdiction  to  restrain  acts,  which,  when  completed,  will 
result  in  a  ground  of  action,  interfere  before  any  actual 

»  High,  Inj.,  §  791 :  Act  I  of  1877,  *  Goldsmid  v.    Tunhridge  WelU 

a,  54,  cl.  (h).  Commissioners,  1  Ch.,  349;  Atty.- 

'  Kerr,  Inj.,  173.  Oenl.  v.  Mayor,  etc.,  of  Basingstoke, 

"  The  Land  Mortgage  Bank    of  45  L.  J.,  Ch.,  729. 

India  v.   Ahmedhhoy   Hahibbhoy,  •  Crossley  v.  Lightoicler,   L.  R.^ 

I.  L.  R.,  8  Bom.,  66  (1883).  2  Ch.,  478  ;  Joyce's  Inj.,  127. 
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nuisance  Las  been  committed,  where  it  is  satisfied  tli:it  tlieact 
comjilained  of  will  inevitably  result  in  a  nuisance.  Tlie  pro- 
bability that  the  act  complained  of  is  only  somethino-  which 
may  according  to  circumstances,  or  may  at  some  consider- 
able distance  of  time,  prove  a  nnisance  is  not  uifficient. 
To  induce  the  Court  to  interfere  there  must,  il  no  actual 
damage  is  proved,  be  proof  of  imminent  danger,  and 
there  must  also  be  proof  that  the  apprehended  danger 
will,  if  it  comes,  be  irreparable.^  Any  one  seeking  an 
Injunction  to  restrain  an  alleged  future  nuisance  whether 
public  or  private,  must  show  a  strong  case  of  probability 
that  the  apprehended  mischief  will  in  fact  arise.'''  The 
fear  of  mankind  though  reasonable  will  not  create  it 
nuisance.^ 

Where  in  a  suit  to  restrain  a  nuisance  from  noise  and 
smell  it  was  conceded  on  the  part  of  the  plaintiff  that 
there  was  no  longer  any  noise  to  complain  of,  the  Court 
observed  that  in  many  cases  it  would  be  right  and  the 
imperative  duty  of  the  Court  to  grant  an  Injunction 
to  restrain  the  repetition  of  wrongful  acts,  even  tliougb 
those  wrongful  acts  had  already  ceased.* 

If  the  right  is  clear  or  fairly  made  out  it  is  the  duty  of  the 
Court    to    protect    the    property   by    Injunction  until  the 

•  Kerr,  Inj.,  174,  175.  the  Court    has   not    such    power, 

*  Attorney-General  v.  Corpora-  Ghanesham  Nilkant  Nndlarni  v. 
lion  of  Manchester,  L.  R.,  1893,  Moroba  RanicJtandra  Pai  I.  L.  R., 
2Ch.,  87,  in  which  case  the  princi-  18  Bora.,  471,  481 ;  MitclielTs  Law- 
pies  upon  which  the  Court  pro-  of  Easements,  242,  243.  In  a  case 
ceeds  in  granting  or  refusing  In-  not  go%'ernecl  by  tliis  Act  the 
junctions  in  quia  timet  actions.  Court  awarded  daniiiges  in  lieu  of 
and  the  result  of  the  authorities  an  Injunction  for  futun-  damage  ;- 
on  this,  and  on  nuisance  at  com-  Dhunjibhoy  Cowasji  Uinrir/ar  v. 
inon  law,  were  stated  and  dis-  Lisboa,  I.  L.  R.,  13  Bom.,  252 
cussed.  See  as  to  this  case  Beach,  (1887).  See  also  Holland  v.  Wor- 
Inj.,   §   1068.     As  to  whether  the  ley,  L.  R.,  26  Ch.  I).,  578. 

Court  has  jurisdiction   to  award  '  Joyce's  Inj.,  99,   Spelling  ojy. 

damages  for  an  injury  threatened  c/?.,  §391. 

t)nly,  see  Martin  v.  Price,  L.  R.,  *  Rapier  v.  London    Tramways 

1894,   1   Ch.,  284.     In  cases  gov-  Company,  L.  R.,  1893,  2  Ch.,  591,. 

erned     by    the     Easements    Act  592. 
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hearing.  If  tlie  right  or  the  fact  of  its  violation  is  doubt- 
ful the  case  resolves  itself  into  a  question  of  comparative 
injury,  whether  the  defendant  will  be  more  damnified  by 
the  Injunction  being  granted,  or  the  plaintiff  by  its  being- 
withheld.  Terms  may  be  imposed  on  the  plaintiff  or  the 
defendant  as  the  condition  of  oranting  or  withholding  the 
Injunction  respectively.  After  the  establishment  of  the 
right  and  the  facts  of  its  violation,  the  plaintiff  is  entitled 
to  a  perpetual  Injunction  to  prevent  the  recurrence  of  the 
wrong,  unless  there  be  something  special  in  the  circum- 
stances of  tho  case.^ 

The  words  of  an  Injunction  against  causing  a  nuisance 
ought  not  to  be  so  drawn  as  to  shut  out  all  scientific 
attempts  to  attain  the  desired  end  without  causing  a 
nuisance.^  Damages  may  be  combined  with  a  limited  In- 
junction, when  the  circumstances  of  the  case  justify  this 
particular  form  of  relief.^  In  the  same  suit  an  Injunction 
may  be  obtainable  as  well  as  damages  for  the  loss  already  in- 
curred from  the  disturbance.*  When  a  plaintiff  has  proved 
his  right  to  an  Injunction  against  a  nuisance  or  other  injury, 
it  is  no  part  of  the  duty  of  the  Court  to  inquire  in  what 
way  the  defendant  can  best  remove  it  ;  the  plaintiff  is 
entitled  to  an  Injunction  at  once,  and  it  is  the  duty  of 
the  defendant  to  find  his  own  way  out  of  the  difficulty 
whatever  inconvenience  or  expense  it  may  put  him  to.^ 

In  the  case  of  nuisance  by  incorporated  companies  having 
compulsory   powers  to  take   lands   and  construct  works  it 


»  Kerr,  Inj.,  175,  176,  190,  Spell-  Hera.,  555,  o'oi. 

ing op.  cit,  ^  ill  ■,\.ante,%  Sa,  as  to  ^  The  Land  Mortgage  Bank  of 

Injunction  upon  terras;  as  to   the  India  v.    Ahmedbhoy  Uabibbhoij, 

burden  of  proof,  v.  ante.  I.   L.   R.,   8   Bom.  at   pp.  77,    91 

2  Fleminfj  v.  Hislop,  L.  R.,   11  (1883) ;  v.  ante,  pp.  145—147. 

App.  Cas.,  686,  and  of  course  tlie  *  Jamtiadas  SluMlcarlal  v.  Atma^ 

decree  must  not  be  broader  in  its  ratn  Harjivan,  I.  L.   R.,   2  Bom., 

terms  than  the  bill  or  complaint :  133  (1877). 

Beach,  Inj.,  §  1073  ;  the  Injunction  *  Joyce's  Doctrines  :  Atty.-Genl. 

piay  be  limited  to  a  particular  pe-  v.  C'oluey   Hatch  Lunatic  Asylumt 

riod,  Semper  v.  Foley,  2  John  &  L.  R.,  4  Ch.,  146. 
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has  been  held  that  they  are  bound  to  act  in  strict  accord- 
ance with  their  powers.  If  they  either  act  in  excess  of 
such  powers  and  cause  damage,  or  if,  though  keeping 
within  their  ])owers  they  construct  their  works  in  so  un- 
skilful or  negligent  a  manner  as  to  cause  unnecessary 
injury  to  private  rights,  the  parties  aggrieved  thereby  may 
sue  for  damages,  and,  when  such  is  the  appropriate  remedy, 
obtain  an  Injunction.  If,  however,  the  company  keeps 
within  its  powers,  no  action  is  maintainable  against  them 
for  any  act  done  in  the  exercise  of  their  authority,  however 
injurious,  provided  the  injury  done  is  the  necessary  and  in- 
evitable result  of  the  exercise  of  the  statutory  powers  and 
provided  that  the  works  have  been  executed  with  proper 
skill  and  care  and  in  such  a  way  as  to  cause  no  unnecessary 
injury  to  private  rights.  Where  injury  to  private  rights 
results  from  the  construction  of  works  which  have  been 
authorised  and  which  have  been  executed  with  proper 
skill  and  care,  the  party  injured  must  look  for  his  remedy 
to  the  proviso  for  compensation,  if  any,  within  the  statute 
authorising  the  works,  and,  if  there  be  no  such  proviso,  he 
is  without  remedy.  If  an  Act  necessarily  requires  some- 
thing to  be  done  which  cannot  be  done  without  creating 
a  nuisance,  or  if,  as  to  those  things  which  may  or  may  not 
be  done  under  it,  there  is  evidence  on  the  face  of  the  Act 
that  the  legislature  supposed  it  impossible  to  be  done  some- 
where, and  under  some  circumstances  without  creating  a 
nuisance,  an  action  will  not  lie.^  Where  however  the  terms 
of  a  statute  are  not  imperative,  but  only  permissive,  and  it  is 
left  to  the  discretion  of  the  persons  empowered  to  determine 
whether  the  general  powers  committed  to  them  shall  be 
put  in  execution  or  not,  the  fair  inference  is  that  the  legis- 

*  See  for  a  recent  example  of  this,  have  contemplated  it  and  to  have 
National  Telephone  Co.  v.  Baker,  condoned  by  anticipation  any  mis- 
1893,  L.  R.,2Ch.,  186,  203.  "The  chief  arising  from  the  reason- 
defendants  are  expressly  author-  able  use  of  such  power : "  i)er 
ised  to  use  electrical  power  and  Kekewich,  J. 
the  legislature  must  be  taken   to 
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latare  intended  that  discretion  to  be  exercised  in  strict 
confonnitv  with  private  rights,  and  did  not  intend  to  confer 
a  license  to  commit  nuisance  in  any  phice  which  might  be 
.selected  for  the  purpose.^ 

Where  there  is  an  express  restrictive  covenant  against 
nuisance,  annoyance,  grievance  and  the  like,  the  question  is 
one  not  of  nuisance,  but  upon  the  covenants,  and  the  grant 
of  an  Injunction  will  be  determined  upon  the  principles 
regulating  the  issue  of  Injunctions  in  cases  of  breach  of 
covenant  and  contract.^ 

The  doctrine  of  coming  to  a  nuisance  may  be  looked 
upon  as  exploded.  A  man  is  not  precluded  from  main- 
taining an  action  by  the  fact  that  the  business  which  creates 
the  nuisance  had  been  carried  on  before  he  took  possession, 
and  therefore  the  fact,  that  a  man  has  come  to  a  nuisance, 
does  not  disentitle  him  to  relief  by  Injunction. ** 

In  a  recent  case,*  which  was  one  of  nuisance  by  vibra- 
tion and  noise.  Smith,  L.  J.,  said  in  his  judgment  : — ^ 
"Many  judges  have  stated,  and  I  emphatically  agree  with 
them,  that  a  person  by  committing  a  wrongful  act  (whether 
it  be  a  public  company  for  public  purposes,  or  a  private 
individual)  is  not  thereby  entitled  to  ask  the  Court  to 
sanction  his  doing  so  by  purchasing  his  neighbour's  rights, 
by  assessing  damages  in  that  behalf,  leaving  his  neighbour 
with  the  nuisance,  or  his  lights  dimmed,  as  the  case  may 
be.  In  such  cases  the  well-known  rule  is,  not  to  accede 
to  the  application,  but  to  grant  the  Injunction  sought,  for 
the  plaintiff's  legal  right  has  been  invaded  and  he  is  prima 

1  Kerr,  Inj.,  176—189, eiibi rasas.  2  Ch.,  186. 

See  also    Harrinon  v.    Southwark  ®  Tod  Heathy  v.  Benham,  L.  R., 

and    Vuuxhall    Water     Company,  40  Ch.  D.,  80. 

L.  R.,  1S91,  2Ch.,  409  (expLaining  '  Tipping    v.   St.   Helens  Smelt- 

and  distinguishing  jPemoicA;  V.  £'rtsi  ing  Co.,   1   Ch.,    66;    Kerr,    Inj., 

Lo7ido)h   liailway   Comjmny,   cited  217. 

in  Kerr,  Inj.,  178)  ;  i?«7>«e>' V.  ioH-  *  Shelfer     v.     City    of    London 

don   TranivHiys   Company,  L.  R.,  Electric  Lighting  Co.,  L.  R.,  1895, 

1893,  2  Ch.,   588 ;  National   Tele-  1  Ch.,  287. 

phone  Co.  v.  Baker,  L.  R.,  1893,  »  Jb.  at  pp.  322,  323. 
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facie  entitled  to  an  Injunction.  There  are,  however,  cases 
in  which  this  rule  may  be  relaxed  and  in  which  damages 
may  be  awarded  in  substitution  for  the  Injunction  as 
authorised  by  this  section  (s.  2,  Lord  Cairn's  Act).  In 
any  instance  in  which  a  case  for  an  Injunction  has  been 
made  out,  if  the  plaintiff  by  his  acts  or  laches  has  dis- 
entitled himself  to  an  Injunction,  the  Court  may  award 
damages  in  its  place.  So,  again,  whether  the  case  be 
for  a  mandatory  Injunction,  or  to  restrain  a  continuing 
nuisance,  the  appropriate  remedy  may  be  damages  in  lieu 
of  an  Injunction,  assuming  a  case  for  an  Injunction  to  be 
made  out.  In  my  opinion  it  may  be  stated  as  a  good 
working  rule  that — 

(1)  If  the  injury  to  the  plaintiff's  legal  rights  is  small  ; 

(2)  and  is  one  which  is  capable  of  being  estimated  in 

money  ; 

(3)  and  is  one  which  can  be  adequately  compensated 

by  a  small  money  payment ; 

(4)  and  the  case  is  one  in  which  it  would  be  oppres- 

sive to  the  defendant  to  grant  an  Injunction, 
then  damages  in  substitution  for  an  Injunction  may  be 
given. 

There  may  also  be  cases  in  which,  though  the  four 
abovementioned  requirements  exist,  the  defendant,  by  his 
conduct,  as,  for  instance  hurrying  up  his  buildings  so  as, 
if  possible,  to  avoid  an  Injunction,  or  otherwise  acting 
with  a  reckless  disregard  to  the  plaintiff's  rights,  has  dis- 
entitled himself  from  asking  that  damages  may  be  assessed 
in  substitution  for  an  Injunction. 

It  is  impossible  to  lay  down  any  rule  as  to  what,  under 
the  differing  circumstances  of  each  case,  constitutes  either 
a  small  injury,  or  one  that  can  be  estimated  in  money, 
or  what  is  a  small  money  payment,  or  an  adequate  com- 
pensation, or  what  would  be  oppressive  to  the  defendant. 
This  must  be  left  to  the  good  sense  of  the  tribunal  which 
deals  with  each  case  as  it  comes  up  for  adjudication." 
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Nuisances  in  §  83.  Natural  rights  are  those  rights  which  are  treated  by 
natural  rights  .l^-w  as  the  Ordinary  incidents  of  property  and  annexed  to 
land  wherever  it  exists.  They  are  part  of  the  complete 
rights  of  ownership,  whereas  easements  are  acquired  rights 
abstracted  from  the  ownership  of  one — and  added  to  the 
ownership  of  another.  An  infringement  of  those  rights 
constitutes  a  nuisance. 
(0  air.  Every  one  has  a  right  in  rem  to  be  secured  from  annoyance 

whether  from  smells,  noises  or  other  sources  of  discomfort. 
It  is  the  right  of  every  owner  of  land  to  have  the  use  of  the 
air  in  its  natural  state  free  from  such  annoyances,  and  that 
the  air  passing  to  such  land  shall  not  be  unreasonably  pollu- 
ted by  other  persons.^  This,  of  course,  does  not  mean  that  a 
person  is  entitled  to  absolute  purity  of  air,  for  such  a  right 
would  be  incompatible  with  the  exercise  by  others  of  ordi- 
nary and  necessary  acts  and  pursuits  of  life.  The  law  does 
not  regard  trifling  nuisances.  In  this  connection  unpollu- 
ted air  means  air  of  such  a  degree  of  purity  that  it  is  not 
rendered  incompatible  with  the  physical  comfort  of  human 
existence.^  The  right  is  not  violated  unless  the  annoyance 
is  such  as  materially  to  interfere  with  the  ordinary  comfort 
of  human  existence.^  Every  owner  has  also  the  right  to  so 
much  light  and  air  as  pass  vertically  thereto.*  There  is, 
however,  no  natural  right  to  light  or  air  coming  laterally. 
Such  a  right  can  only  be  acquired  as  an  easement.^ 

As  instances  of  the  infringement  of  the  right  now  con- 
sidered the   following  may  be  cited  : — A  rings  bells  or 

>  Act  V  of  1882  (Easements),  s.  7,  C,  642;  Walter  v.  Sel/e,  i  DeG. 

ills.  (6),  (c).   Aldred's  Case,  9  Coke,  &  Sm.,  315. 

58.  Innes  Principles  of  Torts,  194  ;  ^  Crump  v.   Lambert,   L.   R.,  3 

BagramwKhettranathKarformah,  Eq.,  413.   See  Bamford  v.  Turnley, 

3B.  L.  R.,  O.  C.  J., 43  (1869).   See  3  B.  &  S.,  S3.    Goddard's  Ease 

High  Inj.,  §§  772,  et  seq. ;  Kerr  Inj. ,  ments,  5th  Ed.,  47. 

191,  et  seq.    Beach  Inj.,  §  1096.  "»  Act  V  of  1882,  s.  7,  ill.  {d). 

^  Land  Mortgarje  Bank  of  India  *  Chastey  v.  Ackland,  1895,  2  Ch. 

V.  Ahmedbhoy  Habibbhoy,  I.  L.  R.,  389,  402  ;  Sarubai  v.  Bapu  Narhar 

8  Bora.,  54  (1883)  citing.    St.  Helens  Sohoni,   I.    L.   R.,   2    Bora.,   66a 

Smelting  Co.  v.  Tipping,  11  H.  L.  (1878). 
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makes  some  other  unnecessary  noise  so  near  a  Louse  as  to 
interfere  materially  and  unreasonably  with  the  physical 
comfort  of  the  occupier  B.  The  latter  may  sue  for  an 
Injunction  restraining  A  from  making  the  noise. ^  Kelief 
also  may  be  claimed  against  vibration,^  Again,  if  A 
pollutes  the  air  with  smoke  so  as  to  interfere  materially 
with  the  physical  comfort  of  B  and  C  who  carry  on 
business  in  a  neighbouring  house,  the  latter  may  sue  for 
an  Injunction  to  restrain  the  pollution.^  Injunctions  may 
also  be  granted  to  restrain  nuisances  from  smell  ;  * 
burning  of  refuse;^  radiation  of  heat;^  the  carry  in  o- 
on  of  noisy  and  offensive  trades  and  the  like. 

There  must,  however,  be  not  merely  a  nominal  but  a 
sensible  and  real  damage  before  the  Court  will  interfere. 
Whether  or  not  the  injury  is  substantial  enough  to  induce 
the  Court  to  exercise  its  protective  jurisdiction  is  a  question 
which  must  depend  upon  the  particular  circumstances  of 
the  case.  It  is  impossible  to  find  any  precise  standard 
by  which  to  determine  the  question.  Each  case  must 
depend  on  evidence  as  to  the  amount  and  nature  of  the 
nuisance.  Though  the  right  to  corrupt  and  pollute  the 
air  may  be  acquired  as  against  an  individual,  no  length 
of  time  will  legalise  a  public  nuisance  or  enable  a  party 
to  prescribe  for  its  continuance.'^ 


«  Act  I  of  1877,  s.  54,  ill.  (*).   See  The  Land  Mortgage  Bank  of  India 

Lamhton\.  MeUish,V6%A:,ZC\i.,\&i  v.    Ahmedbhotj    Hubibbhoy,   I.    L. 

(Injunctions  against   noise  caused  R.,  8  Bora.,  35  (1883)  [suit  for  In- 

by  organs)  ;  Broder  v.  Saillard,  2  junction   to   restrain  a    nuisance 

Ch.  D.,  692  ;  Ball  v.  Raij,  L.  R.,  8  caused  by  the  working  of  the  de- 

Ch.   App.,    467    (noise  caused  by  fendant's  cotton  mill,  creating  dust 

horses     in       adjoining     stable);  and  cotton  tiufF,  and  for  damages]. 

CArisMe  v.Z)ar<;y,  L.  R.,  1893, 1  Ch.,  ^  Rapier  \.   London   Tramioays 

316  (noise  made  maliciously).  Co.,  L.  R.,  1893,  2  Ch.,  588. 

«  Scott  V.  Firth,  4  F.  and  F.,  .349  ;  *  Fleming   v.    Hisloj),    11   App.. 

Grosvenor     Hotel      Gompamj     v.  Cas.,  686. 

Hamilton,   L.  R.,  1894,  Q.  B.  D.,  *  Iteinhardi  v.   Mentaxti,  L.  R.^ 

836  ;  Heather  v.  Pardon,  37  L.  T.  42  Ch.  D.,685  ;  Robinson  v.  Kilvert, 

N.  S.,393.  L.  R.,41Ch.  D.,88. 

»  Act  I  of  1877,  s.  54,  ill.  [i) ;  '  Kerr,  Inj.,  211—217. 

w,  m  27 
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((ii)  Light.  Every  one  has  a  natural  ri^bt  hi  rem  to  secure  vertically 

the  light  appertaniing  to  the  situation  of  his  tenement. 
He  has  no  natural  right  to  the  light  laterally  appertain- 
ing to  it,  except  by  grant  or  prescription.' 

((iii)  Water.  A  person  by  or  through  whose   premises   water  flows 

from  other  person's  premises  has  certain  natural  rights 
therein.  The  rights  are,  in  all  streams,  to  have  the 
water  reach  him  undeteriorateJ  in  quality.^  It  is 
the  right  of  every  owner  of  land  that  within  his  own 
limits,  the  water  which  naturally  passes  or  percolates 
by,  over,  or  through  his  land  shall  not  before  so  passing  or 
percolating  be  unreasonably  polluted  by  other  persons.^ 
And  in  natural  streams  having  a  defined  course,*  and  flow- 
ing on  or  below  the  surface  in  such  defined  course,  there  is 
XI  right  to  have  an  unobstructed  flow  from  above  and  below, 
to  have  the  stream  not  unreasonably  diminished  in  quan- 
tity, and  to  enjoy  a  reasonable  use  of  the  water  of  the 
stream.^ 

These  rights  are  limited  to  natural  streams,  that  is, 
streams  flowing  at  their  sources  by  the  operation  of  nature 
and  in  a  natural  channel.  Rights  in  artificial  streams  are 
not  natural  rights  but  easements.*^  The  right  to  affect  the 
quality,  the  quantity,  or  the  flow  of  water,  in  a  manner  not 
justified  by  natural  right,  is  an  easement,  and  is  therefore 


'  Act  V   of  1882,    s.    7,  ill.  [d),  52  (1884). 

BaiiramwKhtttranathKarforinult,  *  Junes  op.   f/^.,  192;  Underbill 

3  B,  L.  K.,   O.    C.  J.,   43  (1869);  op.  cit.,  258;  Act  V  of  1882,  s.  7, 

Innes  op.  ci^.,  196;  Underbill  op.  i\\s.{g),{h),{i),(j);  Athiir  Ali  Khan 

cit. ,  249.  V.  Hekundar  Ali  Khan,  4  W.  R. ,  28  ; 

"  Iiines  o^J.  a7.,  191;  Beach,  Inj.,  Court   of  Wards  v.   Rajah  Leela- 

%i  nil,  et  seq.  nnnd  Sintjh,  13  W.  R.,  48  (1870) ; 

«  Act  V  of  1882,  s.  7,  ill.  (/).  Baboo   Chumroo  Singh  v.  Mullick 

"  As  to  water  not  flowing  in  a  Khijrub    Ahmed,    IS    W.    R.,   525 

defined  channel,  see  Bunsee  Sahoo  (1873). 

V.   Kali  Pershad,    13  W.    R.,  414  «  Morgan-^.  Kirbtj,  I.  L.  R.,  2 

(1870)  ;    Robinson  v.  Aijya  Krish-  Mad.,   46  (1878) ;   Rameshar   Per- 

ii,um(i  Chariijar,   7    Mad.    H.    C,  shad  Narain  Singh  v.  Koonj  Be- 

46   (1872);  Hari  Blohun  Thuknr  v.  hari  Pattuk,  I.  L.  R.,  4  Cal.,  633 

Kissen  Suudari,  I.  L.  R.,   11  Cal.,  (1878). 
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subject  to  the  general  law  of  easements.  Injunctions  will 
be  granted  to  protect  the  legal  right  to  the  proper  flow 
of  water  in  a  natural  stream,  as  also  against  the  fouling 
and  pollution  of  water. ^  Other  nuisances  connected  with 
rights  in  water  may  be  here  mentioned,  namely,  nuisance 
to  the  ])ublic  right  of  navigation,  nuisance  to  fishery  and 
the  like.^  So  long  as  water  is  allowed  to  flow  in  sub- 
stantially the  same  way  as  before,  there  is  no  disturbance 
of  natural  right  giving  rise  to  a  cause  of  action,  but  user 
which  amounts  to  complete  diversion  of  the  stream  is 
unreasonable  and  may  be  restrained  by  Injunction.^  Each 
recurrino-  act  of  disturbance  creates  a  fresh  cause  of 
action,*  and  the  burden  of  proof  is  on  the  person  claiming 
invasion  of  natural  rights.^ 

Every  owner  of  land  has  a  right  that  such  land  in  its  (i^)  J^upport. 
natural  condition  shall  have  the  support  naturally  ren- 
dered by  the  subjacent  and  adjacent  soil  of  another  person.'' 
The  land  is  in  its  natural  condition  when  it  is  unburdened 
by  building  or  other  weighty  object  which  may  be  built 
or  set  upon  it.  The  natural  right  to  support  though  it 
cannot  be  increased  by  the  erection  of  buildings  or  l)y 
otherwise  increasing  the  weight  and  pressure  of  the  laud 
upon  the  subjacent  or  adjacent  ground  (a  right  to  any 
such  increment  of  support  being  acquirable  only  as  an 
easement),  on  the  other  hand  is  not  lost  or  diminished  by 
any  such  addition  of  weight  or  pressure.  By  virtue  of 
the   natural  right   a  })evson  is  not  inherently   entitled  to 

'  Kerr,  Inj.,    257 — 260,   and  see  *  Court  of  Wards  w  Rajah Li'ela- 

geiierally  ih.,  236—262.  nund  Singh,  13  W.  R.,  48  (1870). 

^  See   Higli,   Inj.,    §§  794—815  ;  *  Hari  Mohuu  Thakur  v.  Klssen 

Kerr,  Inj.,  262— 266;  and  the  Law  Sundari,    I.   L.    R.,    11    Cal.,    52 

of  Riparian  Rights  by  Lai  Mohiin  (1884) ;     Onraef,   v.    Kishen    Soon- 

Dass  (Tagore  Law  Lectures,  1889).  daree  Dassee,  15  W.  R.,  83  (1871) ; 

^  Directors  of  Swindon    Water-  Bickett  v.   Morris,  L.  R.,  1  H,  L., 

works    Co.,  Ld.   v.  Projjrieiors  of  Sc.,47;  Obhoy  CJiurn  Dey  \,  Lukhij 

the  Wilts  and  Berks  Canal  Nuri-  Monee  Bewa,  2  C.  L.  R.,  55. 
(jution  Co.,   L.  R.,  7  E.  &  I.  App.,  •  Act  V  of  1882,  s.  7,  ill.  [e). 

697. 
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more  support  than  is  necessary  to  prevent  tlie  soil,  if 
unburdened  with  buildings,  from  falling  in.^  The  rigbt 
of  support  is  one  existing  by  reason  of  vicinage  and 
is  very  varied,  as  the  rigbt  of  support  of  land  by  land, 
of  buildings  by  land,  or  of  buildings  by  buildings.  Its 
consideration  may  be  divided  into  the  lateral  support  of 
land  by  adjacent  land,  the  vertical  support  of  the  surface 
by  the  subsoil  (where  the  property  in  the  two  is  distinct), 
the  support  of  buildings,  vertically,  by  subjacent  soil,  the 
support  of  buildings,  laterally,  by  adjacent  soil,  and  the 
support  of  buildings  in  juxtaposition.  In  some  of  these 
instances  the  right  is  a  natural  right  ;  in  others  it  is  an 
acquired  right,  that  is,  an  easement.  It  would  be  beyond 
the  scope  of  this  work  to  enter  upon  a  consideration  of  all 
these  instances  of  the  right  of  support,  or  to  discuss  the 
various  incidents  of  such  right.  In  all  cases,  however,  an 
Injunction  (either  temporary  or  perpetual)  may  be  an 
appropriate  or  necessary  relief.  The  right  of  support 
is  pre-eminently  one  for  the  protection  of  which  an 
Injunction  may  be  an  essential  relief  ;  and  this  either 
before  or  after  there  has  been  a  decision  upon  the 
existence  of  such  a  right  in  any  particular  case.  It  is 
obvious  that  the  invasion  of  such  a  rioht,  when  it  exists^ 
may  work  irreparable  mischief,  and  that,  prior  to  any  deci- 
sion upon  it,  far  less  inconvenience  or  probable  damage 
will  generally  arise  from  granting  than  from  refusing  a 
temporary  Injunction.  A  reasonable  probability  of  damage 
is  a  sufficient  ground  for  an  Injunction. ^  So  (the  right 
to  lateral  support  being  an  incident  to  the  ownership 
of  land,  and  its  infringement  a  nuisance),  the  removal 
and  excavation  of  earth  upon  adjacent  premises  in  such 
mauner  as  to  endanger  the  stability  of  the  complainant's 
soil  and  fences,  by  removing  their  lateral  support,  will  be 

»  Kerr,  Inj.,  220-2.3o;  Mitchell's       cit.,  24.^. 
Law  of  Easements,  23-30  :  Innes  »  Collett's  Specific    Relief    Act 

or.    cii.,  19o,    196;    Underhill  02).       (first  ed.),  31.3,  .311. 


INJUNCTIONS    AGAINST   NUISANCES.  421 

enjoined. ^  The  following  instance  of  the  grant  of  an 
Injunction  given  by  the  Specific  Relief  Act  may  also  be 
here  cited  though  it  is  really  an  illustration  of  trespass  : — 
A  &  S  are  in  possession  of  contiguous  lands  and  of  the 
-mines  underneath  them.  A  works  his  mine  so  as  to  extend 
-under  B^s  mine  and  threatens  to  remove  certain  pillars 
which  help  to  support  B^s  mine.  The  latter  may  sue 
•for  an  Injunction  to  restrain  him  from  so  doing.^ 

§  84  A  right  of  easement  is  as  much  the  property  of  a  Nuisances  in 
person  as  the  house  in  respect  of  which  it  is  enjoyed  ;^  easements. 
and  the  infringement  of  that  right  entitles  the  person 
injured  to  compensation  in  dam.ages,  and  in  appropriate 
-cases  to  an  Injunction.  The  law  of  easements  for  the 
ierritories  respectively  administered  by  the  Governors  of 
Bombay  and  Madras,  the  Lieutenant-Governor  of  the 
North-West  Provinces  and  the  Chief  Commissioners  of 
the  Central  Provinces,  Oudh  and  Coorg  is  contained  in  the 
Indian  Easements  Act  which  is  in  the  main  and  with  some 
exceptions  a  codification  of  the  English  law  on  the  sub- 
jects of  easements  and  profits  a  jjrendre  appurtenant.* 
The  law  for  the  rest  of  British  India  is  partly  contained 
•in  the  Indian  Limitation  Act ;  ^  the  remaining  portion  of 
the  law  relating  to  easements  is  mainly  the  same  as  the 
Euo-lish  law  relatino-  thereto. 

Whereas  natural  rights  are  rights  inherent  in  the  pos- 
session of  land  belonging  to  every  owner  as  a  matter  of 


»  High,  Inj,,§ 753;  astothedate  R.,  156(1863). 

when  the  cause  of  action  arises,  see  *  .SVe  Acts  V  of  1882  &  VIII  of 

Jaicafri  v.  H.  A.  Emile,  I.  L.  R.,  13  1891 ;  Michell's  Law-  of  Easements 

All.,  98  (1890).  in  India,  2nd  Ed.,  1898.  Theauthor 

^  Act  I  of  1877,  s.  54,  ill,  (r).  A  is  also  obliged  for  some  of  the  mat- 
stronger  case  is  required  where  the  ters  in  this  chapter  to  the  learned 
damage  is  merely  threatened  tlian  Tagore  Professor  for  1899,  Mr.  F. 
where  some  damage  has  actually  Peacock,  who  has  kindly  allowed 
occurred  :  Corporation  of  Birmin-  him  to  sec  the  synopsis  of  his  lec- 
gham  v.  Allen,  6  Ch,  D.,  287,  288.  tares  on  the  Law  of  Easements  in 

"  Pranjivandas  Harjlraudas  v.  British  India. 

Maijarim  Semaldas,  1  Bom,  H.  C.  »  Act  XV  of  1877,  ss.  26,  27. 
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course,  easements  are  either  created  at  the  will  of  a  land- 
owner affected  by  them  for  the  benefit  of  a  neighbour  or 
otherwise  acquired  by  one  person  as  against  another  per- 
son) who  is  a  landholder.  In  English  law  an  easement  is 
a  privilege  without  profit,  and  therefore  the  right  known 
as  a  profit  a  prendre  is  not  an  easement.  In  this  country, 
however,  the  latter  word  has  a  more  extensive  meaning, 
since  in  those  portions  of  India  governed  by  the  Easements 
Act  it  includes  a  pivfit  it  prendre  appurtenant,  that  is, 
annexed  to  the  ownership  of  immoveable  property,  known 
prior  to  Act  XV  of  1877  as  "an  interest  in  immove- 
able property  appurtenant  to  land  f  and  in  the  portions 
not  30  governed,  it  includes  a  profit  a  prendre  in  gross, 
that  is,  one  not  appurtenant  to  property  and  which  can  be 
enjoyed  by  a  person  not  in  the  possession,  enjoyment,  or 
occupation  of  any  dominant  tenement.^  Rights  to  do 
acts  necessary  to  secure  the  full  enjoyment  of  an  easement 
are  called  accessory  rights.^  Easements  may  be  acquired 
by  express  or  implied  grant,  by  presumed  grant  or  opera- 
tion of  law  (such  as  easements  of  necessity  and  quasi- 
easements)  by  custom  and  prescription.* 

It  would  be  beyond  the  scope  of  this  work  which  deals 
with  a  form  of  procedure  only  to  treat  of  the  substantive 
law  relating  to  easements.  It  may,  however,  be  shortly 
stated  that  whatever  be  the  nature  of  an  easement  and 
whatever  be  the  mode  in  which  it  has  been  acquired,  an 
Injunction  is  an  available  and  common  remedy  in  appro- 
priate cases  for  its  infringement.^     The  general  principles 

^  Act  V  of  1S82,  s.  4.  3s.  26,  27. 

"  Chundee  Churn  Roy    v.    Shib  *  As  to  easements  of  necessity 

Chuntlei-  Mundul,  I.  L.  R.,  5  Cal.,  and  (/Masi-easements,  see  Act  V  of 

945  (1S80).  1882,   s.  13.    The  law  as  to  ease- 

"  See  Act  V  of  1882,  s.  24  ;  in  ments  of  necessity  is  the  same  in 

Hayarjueva  v,  Sami,   I.  L.  E.,    15  those  parts    of    India  where    the 

Mad.,  286  (1891).  Easements   Act  is    not    in  force. 

*  As  to  the  last  and  common  Chant  Surnolar  v.  Dolcoiiri  Chun- 
mode  of  acquisition,  see  Act  V  der  Thacoor,  I.  L,  R.,  8  Cal.,  956, 
of  1882,   s.  15 ;  Act  XV  of  1S77,  958  ;  els.  [h),  (d)  &   [f]   deal  with 
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on  which  the  jurisdiction  of  equity  to  restrain  the  viohition 
of  easements  is  based  are  similar  to  those  which  constitute 
the  foundation  of  the  relief  against  nuisances.  Indeed, 
so  closely  allied  are  the  two  subjects  that  it  is  difficult  to 
draw  the  line  between  what  constitutes  a  violation  of  an 
easement  and  what  a  nuisance.  In  a  generic  sense  every 
violation  of  an  easement  may  be  considered  as  a  nuisance, 
although  the  converse  of  the  proposition  does  not  hold 
true.  In  both  cases  to  warrant  the  interposition  of 
equity,  an  irreparable  injury  must  be  made  to  appear 
which  is  not  susceptible  of  adequate  compensation  in 
pecuniary  damages,  or  which  from  the  nature  of  the  case 
would  occasion  a  constantly  recurring  grievance,  such 
as  loss  of  health,  trade,  business  or  destruction  of  means 
of  subsistence.^  The  protection  of  easements  in  the 
widest  sense  of  that  term  probably  constitutes  one  of  the 
most  important  heads  of  jurisdiction  by  Injunction.^ 
The  commoner  and   most  important  easements  are   those 


quasi-easemeDts.  In  cl.  (d)  there 
is  a  departure  fi-om  English  law. 
See  Michell  oiK  cit.,  83,  and  Chu- 
nilal  Mancharam  v.  Munishan- 
kar  Atmaram,  I.  L.  R.,  18  Bom., 
616  (189.3).  The  rule  enacted  by 
cl.  (/)  as  to  easements  created  on 
a  partition  of  joint  propei-ty  is 
applicable  in  parts  of  India  where 
this  Act  is  not  in  force  :  Ratanji 
Hormasji  Bol.tUwalla  v.  Edalji 
Hormasji  Botlleicalla,  8  Bom.  H. 
C.  R.,  O.  C.  J.,  181,  185  (1871) ; 
Modhoosooduu  Dey  v.  Bissonath 
Dey,  15  B.  L.  R.,  361,  367  (1875)  ; 
Charu  Siirnokar  v.  Dokoiiri  Chun- 
der  Thacoor,  supra ;  Purshotam 
Sakharam  v.  Ditrgoji  Tukaram,  I. 
L.  R..  14  Bom.,  452(1890).  The 
case  of  transfer  by  contemporane- 
ous conveyances  or  devises  has  not 
been  provided  for  by  the  section  ; 


but  the  law  in  India  is  the  same  as 
that  in  force  in  England,  on  this 
point ;  The  Delhi  and  London 
Bank,  Limited  v.  Hem  Lall  Dutt, 
I.  L.  R.,  14  Cal.,  839,  853  (1887). 
As  to  two  tenements  held  under 
leases  from  the  same  landlord,  see 
Rnhson  v.  Edvmrds,  L.  R.,  1893,  2 
Ch.,  146:  Act  I  of  1877,  s.  54, 
ill.  (J).  As  to  Injunctions  in  cases 
of  easements  acquired  by  grant, 
prescription  or  custom  v.  iiost. 

*  High,  Inj.,  §  848,  et  seq.;  and  see 
generally  as  to  Injunctions  in  cases 
of  easement,  Kerr,  Inj.,  Ch.  VI  ; 
Beach,  Inj.,  Ch.  XXVII;  Joyce's 
Inj.,  pp.  424,  452—463 ;  Joyce's 
Doctrines,  205  ;  Hilliard,  Inj.,  Ch. 
XXVII  ;  Spelling's  Extraordinary- 
Relief,  §  219,  et  seq. 

2  Spelling  op.  cit.,  §  219. 
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relating  to  air/  liglit,^  support,^  water,*  and  vvay.^  In 
India,  having  regard  to  the  mode  of  life  and  usages 
of  the  country,  the  right  of  privacy  is  one  of  importance 
and  is  acquirable  by  custom.^  The  easements  named 
and  the  issue  of  Injunctions  against  their  infringement 
form  the  subject-matter  of  the  remaining  portion  of  this 
Chapter. 
;(i)Air.  Owing  to  conditions  of  climate  and  mode  of  life,    Eng- 

lish law  has  not  regarded  as  of  equal  value  the  rights  to 
light  and  air.'^  The  right  to  have  air  coming  to  an  ancient 
vimlow  or  other  aperture  in  a  building  is  an  undisputed 
right,  but  a  right  by  way  of  easement  to  the  access  of  air 
over  the  general  unlimited  surface  of  a  neighbour  cannot  be 
acquired  by  mere  enjoyment,  and  so  it  has  been  held  that 
there  is  no  right  that  the  owner  of  a  windmill  shall  have 
the  streams  of  wind  accustomed  to  flow  over  neighbouring 
land  to  his  mill  uninterrupted,  and  that  the  access  of  air  to 
the  chimneys  of  a  building  cannot,  as  against  the  occupier 
of  neighbouring  laud,  be  claimed  either  as  a  natural  right 
of  property  or  as  an  easement.  The  distinction  appears 
to  be  that  as  the  window  or  other  aperture  is  caj)able  of 
receiving  the  air  in  a  definite  direction  only  and  in  a 
definite  quantity  and  only  requires  an  open  space  for  a 
short  distance,  and  as  the  claim  is  limited  and  the  enjoy- 
ment capable  of  obstruction  by  reasonable  means,  the  Court 
will  presume  in  the  case  of  an  ancient  window  an  ease- 
ment. The  converse  right  that  the  air  in  a  building  should 
1)0  allowed  to  escape  through  or  over  an  adjoinmg  property 
for  the  purpose  of  ventilation  is  also  an  easement.  The 
jnatural  right  which  a  person  possesses  that  the  air  which 
passes  over  his  land  shall  not  be  polluted  by  others  has 


'  Act  V  of  1S82,  ss.  15,   28,  33  ;  »  7ft. 

Act  XV  of  1877,  s.  2'}.  «  Act  V  of  1882,  s.  18,  ill.  (ft). 

•  /ft.  '  As  to  the  risht  to  air,  see  Lmo 

•  lb.;  (and  s.  34,  Act  V  of  1882.)  Times,  March   13,   1897,  pp.433— 
"  lb.  436. 
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already  been  mentioned/  but  an  adverse  right  to  pollute 
the  air  may  be  acquired,  and  when  acquired  is  an  ease- 
ment.^ 

Easements  of  light  and  air  differ  as  to  their  mode  of 
acquisition,  for  whereas  light  can  only  be  acquired  under 
the  Prescription  Act,  a  prescriptive  right  to  air  can  only 
be  gained  under  the  common  law — no  mention  having 
been  made  of  such  right  by  the  Act.^  Though  the  right 
of  light  and  air  are  different  and  are  acquired  by  different 
means,  it  is  a  frequent  though  erroneous  practice  to  couple 
them  together  as  if  they  were  one  and  the  same  easement* 
or  as  if  they  were  at  all  events  so  connected  that  where 
there  was  the  one  there  also  was  the  other.  The  only  real 
point  in  common  is  that  they  both  exist  in  connection 
with  windows  and  other  openings  in  the  walls  of  houses. 
The  nature  of  the  case  which  would  have  to  be  made 
in  an  English  Court  for  an  Injunction  by  reason  of  the 
obstruction  of  air  is  toto  coelo  different  from  a  case  of  light. 
Cases  are  very  rare  indeed  and  must  be  very  special,  such 
as  to  involve  danger  to  health  or  something  very  nearly 
approaching  to  that,  to  justify  the  interference  of  the 
Court  on  the  ground  of  the  diminution  of  air.* 

The  access  of  air  is  in  this  country  of  hardly  less  import- 
ance than  that  of  light,^  in  fact  having  regard  to  the  way 
in  which  daylight  is  sedulously  excluded  in  this  country, 
and  to  the  almost  perpendicular  rays  of  the  sun  in  nine 
out  of  twelve  months,^  it  mav  be  said  to  be  even  of  greater 
importance.     It  must  be  taken  as  a  matter  of  common 


»  V.  ante,  p.  417.  L.  R.,  1894,  2  Ch.,  445  ;  as  to  ven- 

»  Goddavd    on   Easements,    5th  tilation,  see  Baxs  v.   Gregory,  25 

«d.,  39-47.  Q.  B.  D.,  4S1. 

'  lb.,  203.  »  Nnndkixhor  Balgovan  v.  Bha- 

*  City  of  London  Breinenj  Com-  guhhai   Pranhalahhdas,  I.  L.   R., 

pany  v.    Tennant,   L.   R.,  9  Ch.,  8  Bom,,  95,  97  (1883),  per  West,  J. 

App.,  218  ;  Goddard  ^ p.   cit.,  444,  •  Barrow  v.  Archer,  Cor.,  9,  11» 

445;    KeiT,  Inj.,    21  ••;   Aldin   v.  per  Peterson,  J. 

Latimer  Clark  Sluir  ead  tfc   Co., 
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knowledge  tliat  a  material  interference  with  it  is  in  jnriou?^ 
not  only  to  the  comfort,  but  to  the  health  of  the  inmates 
of  the  house  thus  affected.' 

The  (Calcutta  High  Court,  however,  has  followed  the 
English  law  as  above  stated. 

The  application  in  this  matter  of  this  law  leads  to  some 
inconvenience.^  In  the  case  last  cited  Markby,  J.,  observed 
as  follows  :— "  The  reasons  for  which  apertures  are  made 
in  the  walls  of  houses  in  the  two  countries  are  very  differ- 
ent. In  England  an  aperture  is  made  chiefly  for  light  ; 
the  sun  being  less  bright,  and  the  air  colder  there,  we 
desire  to  obtain  all  the  light  we  can,  and  only  to  admit 
just  so  much  air  as  is  necessary  for  wholesome  ventilation  ; 
for  which  reason  we  always  use  glass  in  our  windows. 
In  this  country  the  object  is  precisely  the  reverse — to  get  as 
much  air  as  possible,  and  to  exclude  the  superfluous  light. 
A  comparatively  small  aperture  will  in  this  country  light  a 
room;  but  without  a  free  current  of  air  a  room  would  very 
often  be  uncomfortable,  and  even  unhealthy.  Hence  the 
frequent  omission  of  glass,  and  the  numerous  contrivances 
of  verandahs,  jilmils,  chicks,  hoods  and  so  forth,  which  are 
all  intended  to  shut  out  the  light,  whilst  the  air  is  admitted. 
But  unfortunately  the  law  of  England  being  fashioned 
upon  the  wants  of  the  inhabitants  of  that  country  has 
specially  favoured  the  acquisition  of  the  right  to  free  access 
of  light,  but  has  taken  very  little  notice  of  the  right  to 
free  access  of  air.  Light  and  air  have  indeed  very 
often  been  treated  as  one  and  the  same  easement  ;  the 
right  being  looked  upon  as  the  right  to  have  the  aperture 
unobstructed,  the  owner  using  it  for  whatever  purpose  he 
pleased.  This  w^as  the  mode  in  which  I  dealt  with  the 
case  when  assessing  the  damao-es  in  Bar/ram  v.  KliHtra- 
nath  Karformali^  but  the  (/ourt  of  Appeal  took  a  different 

*  Nandkishor  Balgovan  v.  Bha-  nnuth  Dey,  15  B.  L.  R.,  3G1,  367 
gnhfiai  Pranvcilabhdas,  supra.  (1875). 

«  Modhoosoodun  Dei/   v.   Bisso-  »  3  B.  L.  R.,  O.  C.  J.,  18. 


INJUNCTIONS    AGAINST    NUISANCES.  427 

view.  As  I  understcand  Sir  Barnes  Peacock's  judgmentv 
he  considers  that  the  right  to  air  stands  now,  as  it  did 
when  Ahlred's  case"  was  decided,  upon  the  ground  of 
health,  and  that  the  Court  interferes  upon  the  ground  of 
nuisance.^  This  no  doubt  is  in  strict  accordance  with  the 
English  law.  It  is  the  same  view  as  was  taken  by  Lord 
Hatherly  (then  V.  C.  Wood)  in  Dent  v.  The  Auction 
Mart  Co. ,^  where  he  says: — 'There  are  difficulties  about 
the  case  of  air  as  distinguished  from  that  of  light,  but 
the  Court  has  interfered  to  prevent  the  total  obstruction 
of  air.'  He  then  states  that  the  obstruction  in  that  parti- 
cular case  was  one  which  the  Court  would  recognize  '  on  the 
ground  of  nuisance '  and  adds  '  this  is  perhaps  the  proper 
ground  on  which  to  place  the  interference  of  the  Court, 
although  in  decrees  the  words  '  light  and  air '  are  often 
used  together  as  if  the  two  things  went  pari  passu.'  I 
think,  therefore,  I  am  bound  by  authority  to  hold  that,  in 
Calcutta,  as  under  the  English  law,  independently  of 
Act  IX  of  1871,  the  onh/  ri(jht  ivhich  can  he  gained  in 
respect  of  air  is  that  there  shall  not  be  an  obstruction 
tchich  is  a  nuisance  or  injurious  to  health.^'^ 

Wherever  in  India  the  Easements  Act  is  in  force  the 
right  to  air  and  the  remedies  for  its  infraction  are  eulars- 
ed  beyond  the  limits  within  which  they  are  confined  bv 
the  Bengal  decisions  above  cited,  and  are  made  as  exten- 
sive as  the  right  and  remedies  in  i*espect  of  light.  For  a 
suit  for  damages  is  maiutainable  for  disturbance  of  ease- 
ments provided  that  the  disturbance  has  actually  caused 


*  9  Rep.,  58.  Delhi  and  London    Bank,   Ld.   v. 

*  "In  other  words  to  render  the  Hem  Lull  Butt,  I.  L.  R.,  14  Cal., 
house  unfit  for  the  ordinary  pur-  839  (1887).  [The  Court  in  the  last- 
poses  of   habitation   or  business,"  mentioned  case  (citing  Barrow  v. 

^er  Sir  Barnes  Peacock  in  £fif/rf(»i  Archer,  2  Hyde,   129)  said   where 

\.  Khettranath  Karformah,  supra.  there  is  sufficient  adit  for  liglit,  it 

"  L.  R.,  2  Eq.,  238  at  page  252.  will   be    presumed  there   will    be 

*  Modhoosoodun    Dey  v.   Bisso-  sufficient  adit  for  air,  at  p.  860.] 
nauth  Dey,  supi-a   followed.     The 
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substantial  damage  to  the  plaintifiF.  And  where  the  ease- 
ment disturbed  is  a  right  to  the  free  passage  of  air  to  the 
openings  in  a  house,  damage  is  substantial,  if  it  interferes 
materially  with  the  physical  comfort  of  the  plaintiff  though 
it  is  not  injurious  to  his  health.^  Subject  to  the  provi- 
sions of  the  Specific  Relief  Act,  sections  52 — 57  both 
•inclusive,  an  Injunction  may  be  granted  to  restrain  the 
disturbance  of  an  easement — (a)  if  the  easement  is  actually 
disturbed,  when  compensation  for  such  disburl)ance  might 
be  recovered  und<M-  this  Act  ;  (h)  if  the  disturbance  is  only 
threatened  or  intended,  when  the  act  threatened  or  intended 
must  necessarily,  if  performed,  disturb  the  easement.^ 

It  is  iminiteritil  whether  light  and  air  are  admitted 
through  a  whidow  or  a  door.  In  case  of  obstruction,  the 
owner  of  the  dominant  tenement  is  in  either  case  entitled 
to  protection.  The  only  question  is  whether  there  is  an 
aperture  capable  of  admitting  light  and  air,  and  such 
aperture  will  confer  the  same  legal  right,  whether  it  be 
used  exclusively  for  the  passage  of  light  and  air  and  be 
terme  1  a  window,  or  is  intended  to  be  used  as  a  means  of 
communication  an.l  called  a  door.  This  is  more  particu- 
larly the  case  in  this  country,  where,  perhaps,  except  during 
the  monsoon,  a  door  and  a  window  are  almost  the  same> 
BO  far  as  the  admission  of  light  and  air  is  concerned.^ 

In  conformity  with  the  English  rule  upon  the   point,  a 

.right  to  unobstructed   access   of  the  south  breeze,  or  any 

-other  wind,  as  sucli,  has  been  held  not  to  be  acquirable,  by 

prescription,    though   it    might   be    acquired    by    express 

grant,   by   the   law   of  India   as   it    stood  before  Act  IX 

-of  1871,*  or  under  that  Act,  or  Act  XV  of   1877.^     In 

»  Act    V  of    1882,     s.   33,    and  *  Bagram  v.  Khettranath  Kar- 

explanation   III   to   this   section  :  formnh,  3   B.  L.  R.,   O.   C.  J.,  46 

Mitchell's  Law  of  Easements,  215.  (1869);  Btirroio  v   Archer,  Cor.  9, 

2  7/j.,s.  35.  11  (1864). 

^  Ratavji  HormaKJi  Bottlewalla  v.  *  Delhi  and  London  Bank,  Ld.  v. 

UdaljiHorma.yi Botflffwalla, SBom.  Hem  Lall  Diitt,!.  L.  R.,  14  Cal., 

H.  C.  R.,  O.  C.  J.,  181,  190  (1871).  839,  854  (1887). 
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the  case  of  Barroro  v.  Archer  already  cited  the  Court 
observed  as  follows  : — "  A  plaintiff  cannot  vest  his  title 
to  the  enjoyment  of  light  and  air  (not  on  the  principle 
that  if  the  light  be  sufficient,  the  access  of  air  will  be 
presumed  to  be  sufficient)  on  the  assumption  of  a  prin- 
ciple that  having  regard  to  the  climate  a  party  gets  a 
right  to  the  south  wind  and  that  the  right  to  light 
must  go  to  the  extent  that  independently  of  the  light 
being  sufficient,  he  is  entitled  to  a  current  of  air  the 
same  as  a  current  of  water,  and  that  to  the  extent  of 
such  a  current  he  is  entitled  to  be  free  from  all  obstruc- 
tions. Such  a  claim  is  in  fact  an  assertion  that  a  plain- 
tiff gains  by  prescription  a  right  to  have  the  current  of 
air  impinge  direct  upon  his  premises  in  the  direction  the 
wind  blows,  and  that  it  is  not  sufficient  that  he  gets  air 
ample  and  sufficient  for  all  sanitary  purposes,  but  that  he 
gets  it  in  the  direction  from  which  it  blows,  undirected  by 
any  obstruction,  and  is  in  fact  co-extensive  with  a  claim  to 
a  prospect  the  right  to  which  has  been  held  not  to  exist." ^ 
Were  such  a  principle  to  be  upheld,  the  consequences 
would  be  that  to  prevent  an  acquisition  of  right,  the 
owners  of  adjoining  property  on  all  sides  would  be  com- 
pelled to  build  up  against  a  party,  in  order  to  prevent 
his  getting  a  right  to  the  absence  of  everything,  that 
could  obstruct  the  direct  impinging  of  the  wind."^  Where 
it  was  urged  that  the  Court  should  decide  the  question  as  to 
the  existence  of  such  a  right,  not  on  the  English  cases  but 
according  to  the  circumstances  of  this  country,  and  the 
particular  winds  prevailing,  and  that  a  direct  breeze  from 
the  south  was  almost  a  necessity,  it  was  held  that  it  was 
equally  necessary  for  the  Court  to  see  that  in  studying 
luxury  and  comfort  it  did  not  make  the  subservient 
tenement    subservient    to     more    than    the    law    requires,- 

»  See  Atty.-Genl.  v.   Dourjhty,  2       (1864)  [following  Webb  v.  Bird,     1 
Ves.,  s.  452.  "  C.  B.,  N.  S.,  268]. 

*  Barrow  v.  Archer,  Cor.  9,  11 


•430  INJUNCTIONS    AGAINST    NUISANCES. 

especially  as  the  easement  gained  is  a  curtailment  of  the 
legal  rights  ol"  the  owner  of  that  tenement.^ 

In  coming  to  a  decision  whether  a  building  will  or  will 
not  diminish  the  air  entering  the  dominant  tenement,  the 
Court  may  consider  the  circumstance  of  the  building 
being  on  the  south  side,  from  which  the  air  comes  during 
the  hottest  season  of  the  year.^ 
^u)  lujuiictioiis      ^\^Q  Yiaht  to  an  Injunction  is  of  course  measurable  and 

agamst  _      _  "  "^ 

-obstruction  of  limited  by  the  extent  of  the  right  sought  to  be  protected. 
From  the  aforegoing  paragraph  it  will  have  appeared  that 
while  under  the  Easements  Act,  an  Injunction  may  be 
obtained  to  restrain  the  obstruction  of  air  if  such  ob- 
struction interferes  materially  with  the  physical  comfort  of 
the  plaintiff,  though  it  is  not  injurious  to  his  health,  in 
other  cases  the  Court  interferes  upon  the  ground  of  health, 
and  in  order  to  justify  an  Injunction  the  obstruction  must 
amount  to  a  nuisance.  In  either  case  the  principles 
regulating  the  exercise  of  protective  jurisdiction  are  those 
which  exist  for  the  prevention  of  all  torts  and  are 
contained  in  the  Specific  Relief  Act. 

There  may  be  circumstances  in  a  case  such  as  to  justify  the 
Court  in  holding  that  a  covenant  not  to  interrupt  the  free 
passage  of  air  to  the  house  of  a  neighbour  may  be  implied.^ 

(iiij  Light.  "  Every  man   on  his   own   land   has   a   right  to  all  the 

light  and  air  which  will  come  to  him  and  he  may  erect, 
even  on  the  extremity  of  his  land,  buildings  with  as  many 
windows  as  he  pleases.  In  order  to  make  it  lawful  for 
him  to  appropriate  to  himself  the  use  of  the  light,  he  does 
not  require  any  consent  from  the  owner  of  the  adjoining 
land.  He,  therefore,  begins  to  acquire  the  right  to  the 
enjoyment  of  light  by  mere  occupancy.  After  he  has 
erected  his  building,  the  owner  of  the  adjoining  land  may 
afterwards  within  twenty  years  build  upon  his  own  land, 


»  lb.  Bora.,  H.  C.  R.,  181,  190  (1871). 

•  Eatanjl  Hormaaji  Bottlewalla  •  Hall   v.  Lichfield  Brewery  Co., 

V.  Edalji  Hormanji  Boltleivalla ,  8       49  L.  J.,  Ch.,  655  ;  Kerr,  Inj.,  211, 
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and  so  obstruct  the  light  which  would  otherwise  pass  to 
the  building  of  his  neighbour.  But  if  the  light  be  suffered 
to  pass  without  interruption  during  that  })eriod  to  the 
building  so  erected,  the  law  implies,  from  the  non-obstruc- 
tion of  the  light  for  that  length  of  time,  that  the  owner 
of  the  adjoining  land  has  consented  that  the  person  who 
has  erected  the  building  upon  his  land  shall  continue 
to  enjoy  the  light  without  obstruction,  so  long  as  he  shall 
continue  the  specific  mode  of  enjoyment  which  he  had 
been  used  to  have  during  that  period."^ 

To  acquire  by  prescription  a  right  to  the  uninterrupted 
iiccess  of  light  and  air  through  the  windows  of  a  dwelling- 
house,  it  is  sufficient  that  the  building  in  respect  of  which 
the  right  is  claimed  has  assumed  the  appearance  and  out- 
ward aspect  of  a  dwelling-house  for  more  than  twenty 
years  before  the  time  of  the  commencement  of  the  suit, 
though  not  completed  or  used  as  a  dwelling-house  for 
the  full  period  of  twenty  years  before  that  time.  When 
a  building  is  so  far  completed  as  to  show  an  intention  to 
use  it  as  a  dwelling-house  with  certain  windows  or  open- 
ings for  light  and  air,  from  that  time  it  becomes  the  duty 
of  those  who  are  concerned  in  preventing  a  prescriptive 
right  to  the  access  of  light  and  air  from  arising  in  respect 
of  such  windows  to  take  steps  to  challenge  and  hinder  the 
acquisition  of  such  right.^ 

The  owner  of  a  house,  the  light  coming  to  which  is  ob- 
structed by  an  erection  made  upon  adjoining  land  by  a 
person  who,  qaCi  such  adjoining  land  is  a  trespasser,  may 
possibly  have  an  action  against  the  person  causing  obstruc- 
tion, even  though  he  has  not  obtained  by  prescription  aa 
easement  of  light.  But  where  the  person  causing  such 
obstruction  is  the  rightful  owner  of  the  adjoining  land  or 

^  Pranjivandus    Harjioandas    v.  Bhiiban  Mulian  Banerjee  y.  Elliott^ 

Mayaravi  Samaldas,  1  Bom.  H.  C.  6  B.  L.   R.,   85  (1870);  as  to  the 

R.,  O.  C.  J.,  151  note  {1SG3).  use  of  shutters  on   windows,   see 

*  Pranjioandas  Harjivaudas  v.  Ghanasham  Nilkant  Nadkarni  v. 

Mayaram   Samaldas,  1    Bora.   H.  Moroha  Ram  Chandra   Pai,   I.  L, 

C.  R.,  O.   C.  J.,  148  (1863);    see  R.,  18  Bom.,  480  (1891). 
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acting  witli  the  permission  of  the  owner,  no  such  action  a& 
aforesaid  will  lie  against  him,  unless  the  plaintiff  ha& 
acquired  an  easement.'- 

A  person  has  an  absolute  and  indefeasible  right  under 
section  26  of  the  Limitation  Act  to  have  substantially  the 
same  amount  of  light  enter  his  room  through  the  parti- 
cular apertures  through  which  it  had  always  passed,  or 
to  be  indemnified  for  the  diminution  of  the  light  caused.^ 

The  full  prescriptive  right  to  light  is  thus  the  right  to 
so  much  light  as  has  flowed  through  the  particular  aper- 
ture or  apertures  during  the  prescribed  period.  But  the 
right  in  respect  of  the  remedy  for  its  infringement  is 
subject  to  limitation  and,  therefore,  the  remedy  for  distur- 
bance of  a  prescriptive  right  to  light  depends  upon  the 
obstruction  of  such  light  as  is  sufficient  for  the  comfort- 
able use  and  enjoyment  of  the  dominant  tenement,  if  a 
dwelling-house,  or  for  its  beneficial  use  and  occupation,  if 
a  place  of  business. 

It  is  not  every  speculative  exclusion  of  light  or  even 
sensible  diminution  of  light  that  gives  a  right  of  action, 
but  such  a  diminution  of  light  as  really  makes  the  pre- 
mises to  a  sensible  degree  less  fit  for  occupation  or 
business.^ 

"  Sir  Barnes  Peacock  lays  down  substantially  the  same 
rule  as  to  interference  wdth  light  as  was  laid  down  by 
Lord  Cranworth  in  Clarke  v.  Clarke,'^  and  was  adopted  by 
the  Lords  Justices  in  Rohson  v.  Whittingham}  In  Bagram 
V.   Khettranath    Karformali^    it    is    said  :    'It    would    be 

*  Dhunian  Khan  v.  Muhammad  (1864) ;  and  see  Bagram  w  KJiettra- 

Khan,  I.  L.  R.,  19  All.,  153  (1S96).  mtth  Karformah,  3  B.  L.  R.,  O.  C. 

'  Kadarbhai  v.  Puihimbhai,  I.  L.  J.,  54.     "  There  is  no  injury  if  the 

B.,  13    Bom.,  676  (1889).      If  the  plaintiff  has  still  as  much  light  as 

.property  has  been  diminished    in  is   necessary  for  the  comfortable 

value,  the  plaintiff  is  entitled  to  habitation  of  the  house." 

recover    damages  ;  Lackersteen    v.  *  L.  R,,  1  Ch.,  App.,  16. 

Taruchnath  Poramanick,  Cor.,  92  '  L.  R.,  1  Ch.,  442. 

(1864).  «  3    B.    L.  R.,    O.   C.  at  p.  50 

'  Barrow V.  Archer,  Coryton,  11  (1869). 
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Tiureasouable  to  presume  that  the  owner  of  the  servient 
tenement  intended  to  grant  a  right  to  the  use  of  more  light 
than  was  necessary  for  the  comfortable  and  convenient 
habitation  of  the  dwelling-house,  or  that  he  intended  to- 
increase  the  value  of  his  neighbour's  house  by  reducing 
the  value  of  his  own  land.  Principles  of  general  conve- 
nience, upon  which  the  presumptions  of  right  to  light  by 
prescription  or  grant  depend,  require  that  lights  in  a 
dwelling-house,  which  have  been  uninterruptedly  used 
for  a  long  time,  should  not  be  darkened  so  as  to  render 
the  house  unfit  for  comfortable  habitation,  but  they  do 
not  require  such  a  presumption  as  would  impede  the  erec- 
tion of  buildings  on  the  servient  tenement,  which  would 
not  deprive  the  dominant  house  of  any  degree  of  what 
was  reasonably  necessary  for  comfortable  habitation.' 

The  case  of  Bagram  v.  Khettranatli  Karformah  ^  lays 
down  the  law  independently  of  the  Indian  Statute  in 
accordance  with  the  English  Chancery  decisions  independ- 
ently of  the  English  Statute  ;  and  this  I  must  accept  as 
the  law  of  Calcutta  also,  namely,  that  by  enjoyment  only 
the  right  to  so  much  air  can  be  gained  as  is  necessary  to 
avoid  a  nuisance,  and  only  the  rigid  to  so  much  light  as  is 
necessary  for  comfortable  habitation.''^ '^ 

A  plaintiff  is  entitled  to  stand  on  his  right  and  not 
to  depend  upon  the   degree   of   consideration    which   tho 


*  Bagram   v.  Khettranatli   Kar-  as  may  be  necessary  to  prevent  his 

/or?»rt/(,  3  B.  L.  R.,   O.   C,  18,  at  premises  being  rendered  unfit  for 

p.  50  (1869).  habitation  or  business].     See  also- 

2  Modhoosoodiin  Dey  v.  Bisso.  The  Delhi  and  London  Bank  v. 
nath  Dey,  15  B.  L.  R.,  370,371  Hem  Lull  Dutt,  I.  L.  R,,  14  Cal., 
(1875),  and  see  Benode  Coomaree  839  (1887) ;  Jamnadas  v.  Atmaram, 
Dossee  v.  Soudaminey  Dossee,  I.  I.  L.  R.,  2  Bora.,  133  (1877).  There 
L.  R.,  16  Cal.,  256,  257  (1889)  [a  are  cases  in  which  the  Court  will 
person  is  entitled  to  so  much  use  interfere  -when  the  obstruction  is 
and  access  of  light  as  is  reasonably  slight  and  injury  trifling:,  but  these 
necessary  for  the  comfortable  habi-  are  very  rare  and  depend  upon 
tation  of  his  premises,  and  to  so  exceptional  circumstances,  God- 
much  of  the  use  and  access  of  air  dard  on  Easements,  476. 


W,  IR 
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defendant  may  show  him  from  thne  to  time.  So  it  is  no 
iinswer  to  say  that  there  will  be  reflected  light  from  the  wall 
of  the  new  and  obstructing  building  when  it  is  whitewash- 
ed. A  plaintiff'  is  not  bound  to  put  up  with  reflected  light 
even  if  it  would  not  be  incomparably  less  than  the  direct 
sky-light  ;  moreover,  there  is  no  means  of  ensuring  the 
wall  being  kept  whitewashed,  or  in  a  state  to  reflect  light.^ 
When  a  room  was  made  so  dark  that  the  plaintitf  opened 
a  sky-light  which  helped  to  illuminate  all  the  rooms  at 
date  of  suit,  the  Court  observed  that  a  ])erson  was  not 
bound  to  open  a  sky-light  in  his  roof  because  his  neigh- 
bour blocks  the  light  and  air  out.^ 

The  right  to  unobstructed  light  is  not  diminished  by  the 
circumstance  that  the  possessor  of  that  right  has  either  by 
purchase  from,  or  by  the  free  gift  of,  any  other  person,  or 
by  the  operation  of  any  Act  of  the  Legislature,  obtained 
other  light  in  addition  to  that  which  he  had  a  prescriptive 
right  to.^  The  owner  of  ancient  lights  may  improve  his 
light  but  must  not  increase  it.* 

Where  there  was  a  roof  to  the  plaintilf's  verandah,  not 
of  a  permanent  character,  built  by  the  orders  of  the  plain- 
tiff himself,  the  effect  of  which  was  to  intercept  the  direct 
sky-light,  and  it  was  contended  by  the  defendant  that,  as 
the  plaintiff'  had  diminished  his  light  and  air  by  his  own 
act,  the  question  of  material  diminution  of  comfort  must  be 
determined  with  regard  to  that  diminished  light ;  it  was  held 

*  Ratanji  Hormasji  Bottlewalla  '  Ghanasham  Nilkunt  Nadkarni 

V.  Edalji  Hormasji  Bottleicalla,  8  v.  Mvroha  Eumchandra  Pai,  I.  L. 

Bom.  H.  C.  R.,  181,191,192(1871);  R.,    18   Bom.,  474,   478,  following 

citing  Staight   v.   Burn,  L.   R.,  5  Dyer'n   Co.  v.   King,  L.  R.,  9  Eq., 

Ch.  App.,  163  ;  and  Dent  v.  Auction  438,  442. 

.a/arf  Co.,  L.  R.,  2Eq.,  2:^8;    Gha-  *  Tajjling   v.  Jones,    11   H.  L., 

naslutin  Nilkant  Nadkarni  v.  Mor-  290  ;  see   Lackersteen  v.  Parama- 

oba  Ranichandra  Pai,  I.  L.  R.,  18  nick.  Cor.,  92  (1864) ;  Provabutty 

Bom.,  474,  479  (1894)  ;  [but  see  also  Dabee    v.    Mohendro     Lull    Bose, 

ib.,  p.  485  in  appeal].     Bliunjibhoij  I.  L.  R.,  7  Cal.,  453  (1881):  as  to 

Cowasji  Umrigar  v.  Lisbou,  I.  L.  new   building,   erected  on  site  of 

R.,  13  Bom.,  252,  256  (1888).  an  ancient  building,  see  Pendarves 

*  Lackersteen     v.    Paramanick,  v.  Munro,  L.  R.,  1892,  1  Ch.,  611, 
Cor.,  92  (1864). 
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that  as  the  evidence  showed  that  the  plaintiff  had  put  a 
covering  to  the  wooden  rafters  which  could  be  placed  or 
removed  aocordiucr  to  circumstances,  he  had  done  nothing 
which  could  be  deemed  equivalent  to  a  surrender  of  his 
Hght,  or  disentitle  him  to  the  same  amount  of  light  and 
air  as  he  enjoyed  when  he  first  took  possession  of  the 
property.  A  person  may  wish  to  accommodate  the  light 
and  air  to  the  season  of  the  year,  but  that  is  no  reason 
why  he  should  be  deprived  of  it  at  all  times.^  So  the  fac^ 
that  a  window  is  not  often  opened,  and  that  in  the  monsoon 
windows  are  closed  at  the  foot  by  dammar  and  tiles  to 
keep  out  the  wet,  is  not  an  objection,  as  a  plaintiff  may 
I'egulate  his  use  of  his  windows  any  way  he  likes.^ 

Under  the  Easements  Act  also  a  suit  for  disturbance  of 
easement  will  lie,  provided  that  the  disturbance  has  actually 
•caused  substantial  damage  to  the  plaintiff :  that  is,  where 
evidence  of  the  easement  is  affected,  or  the  value  of  the 
dominant  heritage  is  materially  diminished,  or  the  damage 
interferes  materially  with  the  physical  comfort  of  the 
plaintiff  or  prevents  him  from  carrying  on  his  accustomed 
business  in  the  dominant  heritage  as  beneficially  as  he  had 
done  previous  to  instituting  the  suit.^ 

Kekewich,  J.,  in  a  recent  case*  has  summarised  the  law 
relating  to  the  remedies  available  upon  obstruction  of  light 
as  follows  : — "  There  are  two  classes  of  cases.  If  you 
interfere  with  the  access  of  light  to  a  man's  window  to 
•the  extent  of  2  per  cent.,  or  3  per  cent.,  or  even  perhaps  10 
per  cent,  or  more,  where  it  enters  in  large  quantities 
the  Court  declines  to  interfere.  Sir  George  Jessel  used 
to  say  that  was  a  case  in  which  no  action  could  be  main- 
■tained  either  in  law  or  in  equity.     No  jury  would  give 

'  Eataiiji  Honnasji  BottleicaUa  256  (1888). 

V.  EdcUji  Hormasji  BottlewaUa,  8  ^  Act  V  of  1882,  s.  33. 

Bom.  H.  C.  R.,  181, 190, 191  (1871).  *  Lazarus  v.   Artistic  Photogra- 

^  Dhunjihhoy   Cowasji    Umrigar  phic  Company,  l'^%l,lj.  B..,  2  Gh., 

■v.Lisboa,  I.  L.  R.,  13  Bora.,  252,  218. 
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(liiniiiges  auJ  the  Court  of  Chancery  would  not  grant  art 
Injunction.  Then  there  is  a  second  class  of  cases,  where 
there  is  an  interference  of  light  of  a  serious  character,  but 
yet  not  really  a  practical  interference  with  the  comfortable 
enjoyment  of  the  plaintiff's  premises.  For  that  })robably 
small  damages  would  be  sufficient.  Then  there  is  a  third 
class  of  cases,  where  the  interference  is  of  a  grosser  kind  ; 
there,  of  course,  an  Injunction  would  follow  with  costs." 

If  a  landlord  conveys  one  of  two  closes  to  another  he 
cannot  afterwards  do  anything  to  derogate  from  his 
grant. ^  But  the  maxim  that  a  grantor  shall  not  derogate 
does  not  entitle  a  grantee  of  a  house  to  claim  an  easement 
of  light  to  an  extent  inconsistent  with  the  intention  to  be 
implied  from  the  circumstances  existing  at  the  time  of  the 
grant  and  known  to  the  grantee.^ 
(iv)  injunc-  According  to  section  35  of  the  Indian  Easements  Act 

tions  against  ^  ^         ^ 

obstruction  (whicli  Substantially  expresses  the  rule  applicable  in  terri- 
tories to  which  the  Act  does  not  extend)  subject  to  the  pro- 
visions of  the  Specific  Relief  Act  relating  to  Injunctions 
an  Injunction  may  be  granted  to  restrain  the  disturbance 
of  an  easement  (ct)  if  the  easement  is  actually  disturbed, 
when  compensation  for  such  disturbance  might  be  recover- 
ed :  (h)  if  the  disturbance  is  only  threatened  or  intended, 
when  the  act  threatened  or  intended  must  necessarily,  if 
performed,  disturb  the  easement. 

Where  there  has  been  an  obstruction  of  an  easement 
to  light  and  air,  the  question,  whether  the  relief  should  be 
by  way  of  Injunction  or  damages,  is  one  of  no  little  diffi- 
culty.^ In  an  early  case  in  the  Calcutta  High  Court,* 
the  rule  was  stated  to  be  that,  if  it  be  satisfactorily  shown 
that  the  building  when  erected  will  materially  lessen 
the  enjoyment-  of   light   and    air  to    which    the    plaintiff 


*  Aldin  V.  Latimer  Clark  Muir-  '  Kadarbhai  v.  Rahimbhai,  I.  L. 

head  <0  Co.,  L.  R.,  1891,  2  Cli.,  442.  R,  13  Bom.,  676  (1889). 

"  Birmingham  Dudley  db  District  *  Barroiow.  Archer,  Cory  ton,  10, 

Banking  Co.  v.  Boss,  38  Ch.  D.  ,295.  11  (1864). 


of  light. 
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lays   claim   by   right,   then    the    Court    will    interfere  by 
Injunction. 

The  decisions  of  the  English  Courts  (bearing  upon  the 
principles  regulating  the  grant  of  an  Injunction)  down 
to  the  years  1871,  1888,  and  1894  respectively,  have  been 
reviewed  in  the  Bombay  High  Court  by  Sargent,  C.  J.,  in 
three  judgments  from  which  the  following  excerpts  are 
taken.  In  the  first  of  those  cases,  decided  prior  to  the 
passing  of  the  Specific  Relief  Act,'  he  said  :— 

"  Now  the  Court  of  Chancery  in  England  has,  in  Boitinmlla  v. 
the  course  of  the  last  seven  and  eight  years,  had 
frequently  to  consider  the  question  of  obstruction  to 
light  and  air,  and  the  princi})les  upon  which  the  Court 
will  interfere  by  Injunction  either  to  prevent,  or  pro- 
hibit the  continuance  of,  the  alleged  obstruction.  The 
perusal  of  those  cases  beyond  question  leads  to  one 
conclusion — a  conclusion  referred  to  by  the  present 
Lord  Chancellor  when  sitting  as  Vice-Chancellor  Page 
Wood  in  the  case  of  Dent  v.  Auction  Mart  Co.,- 
namely,  that  there  are  many  obvious  cases  of  new 
buildings  darkening  those  opposite  to  them,  but  not 
in  such  a  degree  that  an  Injunction  could  be  maintained 
or  an  action  upon  the  case,  which,  however,  might  be 
maintained  in  many  cases  wiiich  could  not  support  an 
Injunction.  When,  however,  we  pass  to  the  application 
of  that  proposition  to  the  varying  circumstances  of  alleged 
obstructions,  we  find  that  the  learned  judges,  be  they 
Vice-Chancellors  or  Chancellors,  have  differed  material!}^ 
both  in  their  mode  of  stating  the  principles  upon  which 
that  doctrine  is  to  be  applied,  and  still  more,  perhaps,  in  the 
application  of  the  doctrine  to  the  actual  circumstances 
before  them.  Now  the  earliest  of  the  recent  cases  in  which 
the  matter  has  been  fully  considered  is  that  of  Jackson  v.  The 


^  Ratanj'iH.Bottlncallav. Edaiji  "  Dent  v.  Auction  Mart  Co.,  L. 

ff.  BottlewaUci,  8  Bom.  H.  C.  R.,       R.,  2  Eq.,  238  (18GG). 
181,186-189(1871). 
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Duhe  of  J^eiccastle,^  before  Lord  Westbury.  His  Lordship^ 
after  referring  to  tlie  judgment  of  Lord  Eldon  in  The 
Atlorneij-General  v.  Nichol^^  says  :  The  foundation  of  tlie 
jurisdiction  appears  to  be,  that  injury  to  property  which 
renders  it  in  a  material  degree  unsuitable  for  the  purposes 
to  which  it  is  now  applied,  or  lessens  considerably  the 
enjoyment  which  the  owner  now  has  of  it.  The  Court 
considers  that  injury  of  this  nature  does  not  admit  of  being 
measured  and  redressed  by  damages.  In  Johnson  v.  Wi/atfi 
before  the  Lords  Justices,  the  Lord  Justice  Turner  says  : 
I  think  that  at  all  events  a  plaintiif  coming  to  this  Court 
for  its  interference  in  a  case  of  this  nature  is  bound  to 
show  that  the  obstruction  is  such  as  will  render  the  house 
occupied  by  him,  if  not  of  less  value,  less  fit,  or  at  least 
substantially  less  comfortable,  for  the  purposes  of  occupa- 
tion. In  De)it  V.  Auction  Mart  Co.,'^  the  present  Lord  Chan- 
cellor, then  Vice-Chancellor,  Wood,  having,  as  he  says, 
considered  the  question  in  every  possible  way,  arrived  at  the 
conclusion  that,  when  substantial  damages  would  be  given 
at  law,  as  distinguished  from  some  small  sum — £5,. 
£10,  or  £15 — the  Court  would  interpose  by  Injunc- 
tion. However,  he  admits  that  he  feels  some  difficulty 
with  reference  to  recent  authorities,  and  that  the  deci- 
sion of  the  Lords  Justices  in  Robson  v.  Whittingham^ 
i&  scarcely  reconcilable  with  such  a  principle.  In  Martin 
V.  Headon,^  Vice-Chancellor  Kindersley  says,  that  when- 
ever it  is  shown  that  the  comfort  or  enjoyment  of  a 
man  or  of  his  family  in  the  occupation  of  his  house 
is   seriously   interfered  wdth,   there   is    sufficient   ground 

»  Jackson  V.  The  Duke  of  Nerv-  16  Ves.,  342. 

caslle,  33  L.  J.,  Ch.,  698.    It  has  «  Johnson  v.    Wyatt,   23  L.   J.^ 

been  stated  that  the  principle  of  Ch.,  39i. 

law  in  this  case  appears  to  have  *  Dent  v.  Auction  Mart   Co.,  L^ 

been  widened  by  i-ecent  decisions  :  R.,  2  Eq.,  23?  (1866). 

Jamnadas  Shankarlal  v.  Atmaram  *  L.  R.,  1  Ch.  App.,  442  (1866). 

ifa?:/ii;a?i,  I.  L.  R.,2Bora.,  136, 137  'Martin    \.  Headon,   L.   R.,   2 

(1877).  Eq.,  425  (1865). 

•  The  Attorney-General y.  Nichol, 
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for  the  interference  of  the  Court  ;  and  lastly,  iu  Staipht 
V.  Burn,^  Lord  Justice  Giffard  says  :  '  1  take  the  course 
of  this  Court  to  be,  that  when  there  is  a  material  injury 
to  that  which  is  a  clear  legal  right,  and  it  appears  that 
damages,  from  the  nature  of  the  case,  would  not  be  a 
complete  compensation,  this  Court  will  interfere  by 
Injunction.' 

The  statements  of  the  learned  Judges  in  the  two  last 
cases,  taken  together,  seem  to  me  to  be  as  lucid  and  com- 
plete an  exposition  of  the  principle  on  which  the  Court 
interferes  iu  cases  of  this  nature  as  the  subject  admits  of. 

It  is  to  be  remarked  that  in  both  those  cases  the  learned' 
Judges  said  they  would  have  granted  a  mandatory  In- 
junction, had  it  been  asked  for  in  the  first  case,  and  had 
the  question  been  before  the  Court  at  the  hearing  in  the 
latter. 

In  Dent  v.  Auction  Mart  Go.,^  an  Injunction  both  pre- 
ventive and  mandatory  was  granted  ;  and  in  Jolmson  v. 
Wyatt^  the  question  before  the  Court  involved  the  right 
to  an  Injunction  of  either  description.  It  is  clear,  I 
think,  therefore,  that  the  learned  Judges  had  the  remedy 
by  mandatory  Injunction  in  contemplation,  when  they 
laid  down  the  principle  upon  which  the  Court  interferes. 
This  is  clearly  so  with  respect  to  Lord  Westbury  from  his 
Lordship's  remarks  in  Isenherg  v.  East  India  House 
Estate  Company.^  He  says  :  '  The  remedy  given  by  the 
Common  Law  for  a  grievance  of  this  description  is  an 
action  for  damages — that  action  is  liable  to  be  resorted  to- 
so  long  as  the  cause  of  damage  continues.  Upon  that- 
ground,  and  by  reason  also  of  the  damage  in  many 
cases  not  admitting  of  being  estimated  in  money,  this 
Court  has  assumed  jurisdiction.     Now  this  jurisdiction, 


»  Staiyht  V.  Burn,  L.  R.,  5  Ch.  *  33  L.  J.,  Ch.,  392  (1863).    See 

App.,  163  (1869).  also  as  to  mandatory  Injunctions^ 

«  L.  R.,  2  Eq.,  238  (1866).  iwst. 
•  33  L.  J.,  Ch.,  394  (1863). 
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SO  far  as  it  partakes  of  the  nature  of  a  preventive 
remedy — that  is,  prohibition  of  further  damage,  or  an 
intended  damage —is  a  jurisdiction  that  may  be  exer- 
cised without  difficulty,  and  rests  upon  tlie  clearest 
principles.  But  there  has  been  superadded  to  tbat  the 
ipower  of  the  Court  to  grant  what  has  been  denominated  a 
^mandatory  Injunction,'  that  is,  an  order  compelling  a 
defendant  to  restore  things  to  the  condition  in  which 
they  were  at  the  time  when  the  plaintiff's  complaint 
was  made.  The  exercise  of  that  power  is  one  that  must 
(be  attended  with  the  greatest  possible  caution.  I  think, 
without  intending  to  lay  down  any  rule,  that  it  is  con- 
fined to  cases  where  the  injury  done  to  the  plaintiff  cannot 
be  estimated  and  sufficiently  compensated  by  a  pecuniary 
sum,  that  is,  according  to  his  Lordship's  remarks  in  Jack-' 
son  V.  Duke  of  Newcastle,^  when  the  interference  with  the 
light  and  air  renders  it,  in  a  material  decrree,  unsuitable  for 
the  purposes  to  which  it  is  applied.' 

In  Durell  v.  Pntchard,^  Lord  Justice  Turner  says  :  '  The 
authorities  upon  this  subject  lead,  I  think,  to  these  con- 
clusions, that  every  case  of  this  nature  must  depend  upon 
its  own  circumstances,  and  that  this  Court  will  not  inter- 
fere by  way  of  mandatory  Injunction,  except  in  cases 
in  which  extreme,  or,  at  all  events,  very  serious,  damages 
will  ensue  from  its  interference  being  withheld.'  The 
language  used  by  Lord  Westbury  and  Lord  Justice 
Turner  is  undoubtedly  somewhat  stronger  than  that  em- 
ployed by  the  learned  Judges  in  the  more  recent  decisions 
in  1866,  of  Dent  v.  Auction  Mart  Co.^  Martin  v.  Headon* 
and  Staight  v.  Burn,^  and  shows  doubtless  that  the  ten- 
dency of  the  decisions  is  towards  a  less  sparing  e.vercise 
of  the  jurisdiction  than  formerh/  prevailed,  and  that  too  on 
the  ground  that  the  interference  with  light  and  air  is  not 

'  33  L.  J.,  Ch.,  698  (18G3).  »  L.  R.,  2  Eq.,  238  (1866). 

«  L.  E.,  1  Ch.  App.,  2U  (1865).  •♦  L.  li.,  2  Eq.,  425  (1865). 

»  L.  R.,  5  Ch.  App.,  163  (1869). 
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merely  a  nuisance,  but  an  interference  witli  tliat  which,  as 
Vice-Chancellor  Kindersley  says  in  Martin  v.  Ileadon^  is, 
as  a  matter  of  principle,  just  as  much  part  of  the  property 
of  a  man  as  his  land  or  his  house,  and  just  as  much  enti- 
tled to  protection  as  any  other  property."  ^ 

The  same  learned  Jud^re  again^  in  1888,  subsequent  to  7)Ah)vWw7/ 
the  date  of  the  passing  of  the  Specific  Relief  Act,  reviewed  fjcu-'lTusioa.' 
the  English  decisions  to  date,  saying  as  follows  : — 

"  The  power  of  the  Courts  of  India  to  grant  a  perpetual 
Injunction  is  determined  by  the  Specific  Relief  Act  I  of 
1877,  section  54,  which  provides  that  the  Court  may 
grant  such  an  Injunction  '  when  the  defendant  invades 
or  threatens  to  invade  the  plaintiff's  right  to,  or  enjoy- 
ment of,  property  ; '  and  '  where  the  invasion  is  such 
that  pecuniary  compensation  would  not  afford  adequate 
relief.'  It  is  to  be  remarked  that  this  limitation  of  the 
power  of  granting  an  Injunction  is  identical  u'itlt  the 
conditions  upon  xcliiclt  the  Court  of  Equity  in  England 
has  ahoays  asserted  the  jurisdiction  of  grantiny  preventive 
relief  io  cases  of  this  nature.  In  Attorney-General  v. 
Nichol,^  Lord  Eldon  says,  '  that  the  foundation  of  the 
jurisdiction  appears  to  be  that  injury  to  property  which 
renders  it  in  a  material  degree  unsuitable  for  the  purposes 
to  which  it  is  now  applied,  or  lessens  considerably  the 
enjoyment  which  the  owner  now  has  of  it.  The  Court 
considers  that  injury  of  this  nature  does  not  admit  of 
being  measured  and  redressed  by  damages.'  In  Staight 
V.  Burn,^  Lord  Justice  Gififard  says  :  '  I  take  the  course 
of  this  Court  to  be,  that  when  there  is  a  material  injury 
to   that   which    is   a   clear   legal    right,  and    it  appears 

•  L.  R.,  2Eq.,  425  (1865).  Nmmz  Jung  v.   Rustomji  Nana- 

"  Ratanji  H.  Bottleioalla  v.  Edal-  hhoij,  I.  L.  R.,  20  Bom.,  70i  (1896). 

ji  H.  Bottlewalla,S^om.M.G.'R.,  In    this    case  no    Injunction  was 

O.  0.  J.,  186—189  (1871),  x>er  Sar-  given,   but  the  plaintiff  was  held 

gent,  C.  J.  entitled  to  substantial  damages. 

'  Dlmnjihhoy   Covasji   Umriyar  "  16  Ves.  Jun.  at  p.  342(1809). 

V.  Lisbon,  I.  L.  R.,  l.S  Bom.,  2.")2,  »5  Ch.     App.,   16.3,   at    p.   167 

259—262  (1888) ;  followed  in  Sultan  (1S69). 
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tliiit  dainagcs,  from  the  nature  of  tlio  case,  would  not  be 
u  complete  conij)ensation,  the  Court  will  interfere  by 
Injunction.'  By  Lord  Cairns'  Act  (21  and  22  Vic, 
c.  27),  the  Court  of  Chancery  is  empowered,  if  it  thinks  fit, 
to  award  damages  instead  of  granting  an  Injunction  in 
cases  falling  within  its  jurisdiction,  and  since  that  Act  has 
had  to  exercise  the  same  discretionary  power  when  the 
question  has  arisen  whether  damages  or  preventive  relief 
should  be  granted.  The  particular  effect  of  that  Act  does 
not  appear  to  have  received  much  consideration,  until  the 
entire  question  of  the  right  to  ancient  lights  and  the 
appropriate  relief  in  cases  of  obstruction  was  examined 
by  Sir  G.  Jessel  in  Aynsley  v.  Glover}  The  full  discus- 
sion it  then  received,  makes  it  unnecessary  to  refer  to 
earlier  authorities.  The  Master  of  the  Rolls  in  that  case, 
after  discussing  the  earlier  decisions,  which  doubtless 
reveal  a  great  variety  of  opinions,  expresses  his  own  view 
to  be  '  that,  wherever  an  action  can  be  maintained  at  law 
and  really  substantial  damages,  or  perhaps,  I  should  say, 
considerable  damages,  can  be  recovered  at  law,  there  the 
Injunction  ought  to  follow  in  equity,  generally,  not  uni- 
versally.' He  then  refers  to  Lord  Cairns'  Act,  and  points 
out  that  the  Act  gives  a  newi  power  to  the  Court,  purely 
discretionary,  to  substitute  damages  in  cases  in  which, 
before  the  passing  of  the  Act,  this  Court  would  have 
granted  an  Injunction  expressing  an  opinion  that  it  is  '  a 
reasonable  discretion  and  must  depend  upon  the  special 
circumstances  of  each  case  whether  it  ought  to  be  exercised  '; 
and  as  an  illustration  of  its  application,  he  refers  with  ap- 
proval to  Curriers'  Company  v.  Corhett^  as  showing  that 
where  the  defendant's  building  has  been  already  erected, 

»  L.  R.,  18  Eq.,456,  at  pp.  553,  554  Pearson  in  Holland  v.  Worley,  per 

and  555  (1874).     "  In  our  opinion  Edge,  C.  J.,  and  Knox,  J.,  in  Yaro 

the  rule  of  law  in  such  cases  (light  v.  Sana-ulla/i,  I.  L.    R.,   19  All., 

and  air)  was  correctly  laid  down  259,  260  (1897). 
by  Sir  George  Jessel  in  Aynsley  v.  '2  Dr.  &  Sm.,  355  (1865). 

Glover,  and  by  the  late  Mr.  Justice 
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the  Court  will  take  into  consideration  the  fact  of  the 
injury  to  the  plaintiff  })eing  of  a  slight  nature  (although 
sufficient  to  sustain  an  Injunction)  as  contrasted  with  the 
serious  damage  to  the  defendant. 

The  subsequent  decisions  by  the  Master  of  the  Rolls, 
Smith  V.  Sinitli,^  and  Kreld  v.  Burrell,^  afford  further 
illustrations  of  the  principle  on  which  the  discretion  vested 
in  the  Court  of  Equity  of  awarding  damages  in  lieu  of  an 
Injunction  should  be  exercised.  In  Holland  v.  Worle^,^ 
Mr.  Justice  Pearson,  after  referring  to  the  above  decisions 
by  Sir  G.  Jessel,  laid  down  the  rule  which  he  said  he 
thought  would  be  in  accordance  with  the  view  of  the 
Master  of  the  Rolls,  that  in  those  cases  where  the  injury 
would  not  be  so  serious,  where  the  property  might  still 
remain  the  plaintiff's  and  be  as  substantially  useful  to  him 
as  it  was  before,  the  Court  may,  if  it  thinks  fit,  exercise 
the  discretion  given  it  by  the  Act,  and  in  that  case,  after 
pointing  out  that  the  property  would  not  be  useless  for 
the  purpose  for  which  it  was  employed,  he  held  that, '  look- 
ing at  the  nature  of  the  property,  and  considering  its^ 
situation  in  the  heart  of  a  great  city  like  London,'  he 
would  not  be  wrong  in  exercising  his  discretion  by  giving 
the  plaintiff  damages.  This  case  has  been  referred  to  in 
terms  of  implied  disapproval  by  Bacon,  V.C,  in  Greenwood 
V.  Hornsey,'''  and  it  may  be  that  Mr.  Justice  Pearson's 
ruling, 'which  undoubtedly  modified  the  generally  received 
practice  of  the  Court  of  Equity,  may  not  be  followed  in 
En  eland. 


»  L.  K.,  20  Eq.,  500,  at  p.  505  *  L.  R.,  33Ch.  Div,,471,atp.  476 

tl875).  (1886).     In      National      Telephone 

»  L.  R.,  7  Ch.  Div.,  551,  at  p.  554  Comjmtiy  v.  Baker,  L.  R.  (1893),  2 

(1877).  Ch.,  196,  Kekewich,  J.,  referring 

«  L. R.,  26  Ch.  Div.,  585,  at  p.  587  to  Holland  v.  Worley,   said   "  that 

(1884) ;  this  case  was  approved  in  case  has  not  commanded  the  appro- 

Yaro  V.    Sana-iillah,   I.   L.  R.,  19  bation  of  the  profession."    See  also 

All.,  259,  260  (1897),  v.  ante,  p.  442,  Martin  v.   Price,  L.   R.   (1894),  1 

Notel.  Ch.,  276,  280. 


444  INJUNCTIONS    AGAINST    NUISANCES. 

The  question,  Jioicever,  zrhether  damages  are  a  sufficient 
eompensation,  does  not,  ice  think,  present  itself  to  the  Courts 
of  this  country  in  precisely  the  same  manner  and  form  as 
it  does  to  a  Court  of  Equity  in  England.  This  latter 
Court,  in  awardinf^  damages  under  Lord  Cairns'  Act, 
exercises  a  discretionary  power  in  departing  from  the 
specific  relief,  which  it  had  hitherto  exclusively  afford- 
ed ;  and  could  scarcely  be  expected  to  take  so  broad  a 
view  of  the  subject  as  the  Courts  of  this  country,  whose 
'  duty '  it  is  under  the  Specific  Relief  Act  not  to  grant 
an  Injunction  where  damages  offered  adequate  compen- 
sation. The  result  has  been  that  this  Court  has  in  several 
cases  adopted  the  view  taken  by  Pearson,  J.,  as  being 
one  which,  if  applied  with  caution,  is  suited  to  the  circum- 
stances of  this  city,  which  from  its  nature  can  in  most 
part?  of  it  only  extend  itself  vertically  npwards  ;  and  we 
think,  therefore,  that  it  ought  to  be  considered  as  the 
general  practice  of  this  Court,  although  doubtless  one  to 
be  administered  with  much  care  and  with  due  regard  to 
the  sj^ecial  circumstances  of  each  case."^ 

Again  in  a  still  later  case^  decided  in   1894,  the   same 

learned  Judge  again  reviewed  the  English  decisions  and 

their  bearing  upon  the  provisions  of  the  Specific  Relief  Act 

as  follows: — 

■€hanasham  "  At  this    stage,    it  will  be  convenient,  I  think,  to  con- 

Nadkaraiv.      sidcr  the   authorities   bearing  on  this  class  of   questions. 

ximi\dya  Pai"^'  The  English  cases  were  discussed  at  length  in  Dhunjibhoy 

Cowasji  V.  Lishoa,^  and  the  conclusion  arrived  at  is  that  the 

view  taken  by  Pearson,  J.  (in   Holland  v.   Worley"*  when 

*  Dhnrijlbhoij   Coica.iji    Umrigar  p.  442. 

v.  Lisboa,  I.  Ij.  R, ,  13  Bom.,  259 —  ^  Ghanasham  Nilkant  Nadkarni 

262  (1S88),  per  Sargent,  C.  J.   The  v.  Moroha  Ramdiandra  Fai,  I.  L. 

rule    in    Holland    v.    Worley  was  B.,  18  Bom.,  474,  483,  484,  487—489 

also  followed  ii^  Kadarhhoi  V.  Ba-  (1891):  followed  in  Sultan  JVawaz 

himbhni,   I.   L.  R.,  13  Bom.,  674,  Jung  w  Rustomji  Nanabhoy,   I.  L. 

677  (1889)  ;  and  the  case  was  ap-  R.,  20  Bom.,  704  (1896). 

proved  in  Yaro  v.  Snna-ullah,  I.  L.  «  I.  L.  R.,  13  Bom.,  252  (1888). 

R.,  19  All.,  259,  260  (1897),  v.  ante,  ^  L.  R.,  20  Ch.  D.,  578  (1884). 
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discussing  Lord  Cairns'  Act),  '  if  applied  with  caution,  is 
suited  to  the  circumstances  of  this  city,  which,  from  its 
nature,  can  in  most  parts  of  it  only  extend  itself  vertically 
upwards  ;  and,  we  think,  therefore,  that  it  ought  to  be 
considered  as  the  general  practice  of  this  Court,  although 
doubtless  one  to  be  administered  with  much  care  and  with 
due  regard  to  the  special  circumstances  of  each  case- 
Mr.  Justice  Pearson,  in  his  judgment  in  the  above  case 
(see  page  587),  after  referring  to  Smith  v.  Sniith^  where 
Jessel,  M.  R.,  discusses  the  application  of  the  above  Act, 
which  enabled  the  Court  of  Chancery  to  give  damages  in 
a  case  in  which  an  Injunction  would  otherwise  have  been, 
given,  draws  the  conclusion  that^  '  where  the  property  may- 
still  remain  the  plaintiff's  (i.e.,  as  distinguished  from  the 
case  where  the  only  fair  compensation  would  virtually  be 
to  make  the  plaintiff  sell  his  property  to  the  defendant)  and 
be  substantially  useful  to  him  as  it  was  before,'  the  injury 
is  one  which  can  in  that  case  be  properly  compensated  by 
money.  This  view  of  Lord  Cairns'  Act  is  spoken  of  by 
Kekewich,  J.,  in  Dicker  v.  Popliam  Radford  Sf  Co.,^  as  not 
laying  down  any  new  rule,  and  as  amounting  to  no  more 
than  that  (as  had  already  been  said  in  several  cases)  where 
there  is  a  discretion  exerciseable,  the  Court  is  bound  to 
look  at  all  the  circumstances  of  the  case.  In  this  country 
the  jurisdiction  of  the  Civil  Court  in  granting  relief  by 
Injunction  is  given  by  the  Specific  Relief  Act  (I  of  1877). 
Section  54  of  the  Act  provides  that  it  may  be  granted  in 
certain  cases,  one  of  which  is  where  pecuniary  compensa- 
tion would  not  afford  adequate  relief.  No  doubt  the  juris- 
diction of  the  Court  of  Chancery  in  questions  of  relief  by 
Injunction,  etc.,  as  stated  by  Lord  Eldon  in  Attorney^ 
General  v.  Nicliol^  and  explained  by  Vice-Chancellor  Wood 
in  Dent  v.  Auction  Mart  Co.,'''  and  by  Sir  G;  Jessel  in  Aynsley 

»  L.  R.,  20  Eq.,  500  (1875).  «  16  Ves.  at  p.  312  (1809). 

2  63    Law    Times    Reports     at  "  L.  R.,  2  Eq.,  238  (1866). 

p.  381  (1890). 
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V.  Glover^  is  treated  as  existino;  where  substantial  damao-es 
would  be  given  by  a  Court  of  law.  But  this  Court  has 
the  jurisdiction,  both  of  a  Court  of  law  and  equity,  and 
in  the  exercise  of  the  discretion  will  regard  the  material- 
ity of  the  injury  in  the  sense  in  which  that  expression 
was  used  by  Sij-  G.  Jessel  in  Smith  v.  Smith,^  and  which, 
as  pointed  out  by  Fry,  J.,  in  National  Provincial  Plate 
Insurance  Compawj  v.  Prudential  Insurance  Company^ 
means  something  more  than  is  sufficient  to  give  the  Court 
jurisdiction  to  grant  an  Injunction,  and  may  depend  on  all 
the  circumstances  of  the  case.* 

-  When  the  Specific  Relief  Act  was  passed  in  1877,  the 
law  in  England  on  the  subject  of  Injunctions — I  speak 
■more  particularly  in  reference  to  Injunctions  restraining 
the  obstruction  of  ancient  lights — was  this.  A  plaintiff 
who  had  sustained,  or  who  was  likely  to  sustain,  material 
injury  entitling  him  to  substantial  damages  by  reason  of 
the  obstruction  or  proposed  obstruction  of  his  ancient 
iights  by  the  defendant's  buildings,  was,  in  the  absence  of 
special  circumstances,  entitled  to  an  Injunction,  according 
to  the  established  principles  of  Courts  of  Equity  :  Martin 
V.  Price}  Lord  Cairns'  Act  had,  however,  conferred 
upon  Courts  of  Equity  the  power  to  award  damages  to 
the  party  injured,  either  in  addition  to,  or  in  substitution 
for,  an  Injunction,  in  cases  in  which  those  Courts  had 
jurisdiction  to  entertain  an  application  for  an  Injunction. 
That  power  was  a  discretionary  one,  but  the  law  as  to 
the  circumstances  under  which  the  Courts  would  exercise 
that  discretion  was  in  an  unsettled  state,  and  no  clear  rules 
for  the  guidance  of  the  Court  had  been  established  by  the 
decisions  :  Holland  v.  Worley.^     Even  now  it  is  an  open 


»  L.  R.,  18  Eq.,  544  (1874).  K.,  18  Bom.,  483,  484  (1804). 

2  L.  R.,  20  Eq.,  500  (1875).  *  L.  R.  (1S&4),  1  Ch.,  276.    See 

'  L.  R.,  0  Ch.  D.,  768  (1877).  as  to  this  case,  post. 

*  Ghanasham  Nilkant  Nndkarni  *  26    Ch.    D.,    578,    at     p.    587 

,  Moroha  Ramcltandra  Pal,  I.  L.  (1884). 


LNJUNC'IIONS    AGAINST    NUISANCES.  447 

•question  whether  damages  in  lieu  of  an  Injunction  can  be 
awarded  by  way  of  compensation  for  an  injury  not  yet 
committed,  but  only  threatened  and  intended  :  Martin  v. 
Price}  Section  33  of  the  Easements  Act,  1882,  lays 
down  for  us  the  law  as  to  the  case  in  which  damages  or 
compensation  can  be  awarded,  and  sets  that  question  at  rest. 
The  Specific  Relief  Act  (I  of  1877),  section  54,  enacts 
that  when  the  defendant  invades  or  threatens  to  invade  the 
plaintitf's  right  to  or  enjoyment  of  property,  the  Court 
may  grant  a  perpetual  Injunction  in  the  following  case  : — 
(c)  When  the  invasion  is  such  that  pecuniar}-  compensation 
w-ould  not  alford  adequate  relief.  (I  omit  clauses  (a),  (A), 
{d)  and  (e)  as  not  speciall}-  applicable  to  the  present  cir- 
cumstances.) The  Court  has  under  that  section  jurisdic- 
tion to  grant  an  Injunction  only  in  those  cases  where 
pecuniary  compensation  would  not  afford  adequate  relief. 
The  expression  "  adequate  relief"  is  not  defined,  but  it  is 
probably  used  in  the  sense  in  which  Kindersley,  V.  C, 
uses  it  in  Wood  v.  Sutcliffe^  as  meaning  such  a  compen- 
sation as  would,  though  not  in  specie,  in  effect  place  the 
plaintiffs  in  the  same  position  in  which  they  stood  before. 
If  that  be  the  correct  meaning  of  the  phrase,  it  is,  I 
think,  difficult  to  predicate  of  any  material  obstruction 
to  ancient  light  that  pecuniary  compensation  for  it  would 
in  effect  place  the  plaintiff"  in  the  same  position  as  before, 
and,  more  particularly  so,  where  the  light  is  obstructed 
iw  a  house  in  which  a  man  is  himself  residing. 

It  does  not,  however,  follow  that  in  such  cases  a 
plaintiff  is  entitled  as  of  right  to  an  Injunction.  Under 
the  Specific  Relief  Act,  the  Courts  are  given  a  discretion 
to  grant  or  withhold  an  Injunction,  as  in  England  they 
have  a  discretionary  power  to  award  damages  in  lieu  of 
an  Injunction.  In  this  view  of  the  law,  the  Court  has  to 
consider  in  each  case,  not  merely  whether  the   plaintiff's 

»  L.  R.  (1894),  1  Ch.,  276.  *  21  L.  J.,  Ch.  at  p.  255  (1861). 
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legal  right  has  been  infringed,  or  even  materially  in- 
fringed, hut  also  lohetlier  luuler  all  the  circumstances  of 
the  case  he  ought  to  be  granted  an  Injunction  as  the  projyer 
and  appropriate  remedy  for  such  infringement. 

Tico  jirinciples  are,  I  think,  deducihle  from  the  English 
cases,  lohich  may  he  deemed  binding  upon  our  Courts  : 
(1)  That  Courts  ought  not  to  interfere  by  way  of  Injunc- 
tion when  obstruction  of  light  is  very  slight  and  where 
the  injury  sustained  is  trifling,  except  in  rare  and 
exceptional  cases  :  Dent  v.  Auction  Mart  Co}  ;  Herz  v» 
Union  Bank  of  London  ;^  Goddard  on  Easements,  p.  438  ; 
and  (2)  that  where  the  defendant  is  doing  an  act  which 
will  render  the  plaintiff's  property  absolutely  useless  to 
him,  unless  it  is  stopped,  in  such  a  case,  inasmuch  as  the 
only  compensation  which  could  be  given  to  the  plaintiff, 
would  be  to  compel  the  defendant  to  purchase  his  property 
out  and  out  ;  the  Court  '  will  not,  in  the  exercise  of  its 
discretion,  compel  the  plaintiff  to  sell  his  property  to  the 
defendant '  by  refusing  to  grant  him  an  Injunction  and 
awarding  him  damages  on  that  basis  (see  Holland  v. 
Worley):'  Between  these  two  extremes,  where  the  injury 
to  the  plaintiff  would  be  less  serious,  where  the  Court 
considers  the  property  may  still  remain  with  the  plaintiff 
and  be  substantially  useful  to  him  as  it  was  before,  and 
where  the  injury  is  one  of  a  nature  that  can  be  compen- 
sated by  money,  the  Courts  are  vested  with  a  discretion 
to  withhold  or  grant  an  Injunction,  having  regard  to  all 
the  circumstances  of  the  particular  case  before  them, 
including  the  fact  that  the  premises  are  situated  in  a  city 
like  this,  where  land  suitable  for  building  is  limited  and 
very  valuable,  and  where  property-owners  should,  so  far 
as  is  possible,  consistently,  with  the  existing  rights  of 
their  neighbours,  be  allowed  to  utilize  it  to  the  utmost 
extent." 

»  L.  R.,  2  Eq.,  238  (1866).  «  o  (jitf.,  p.  686  (1859). 

«L.  K,  26Ch.  D.,  578  (1884). 
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Mr.  Scott,  for  the  respondent,  eoutcnded  that  the  pre- 
sent was  a  case  for  an  Injnnetion,  because  it  fulfilled  the 
conditions  of  section  54,  sub-clause  {h),  inasmuch  as 
there  was  no  standard  for  ascertaining  the  actual  damage 
caused  or  likely  to  be  caused  b}^  the  invasion.  1  think, 
however,  that  this  sub-clause  has  rather  application  to 
such  cases  as  are  referred  to  in  the  illustrations  (h)  and 
(/)  to  the  section,  where  there  is  no  possible  standard  with 
reference  to  which  the  conteinj)lated  injury  can  be  com- 
pensated, than  to  a  case  of  injury  to  property  like  a  house 
occupied  by  its  owner  in  danger  of  being  deprived  of  its 
ancient  light.  Juries  have  never  ex[)erienced  any  in- 
superable diflficulty  in  cases  of  the  latter  kind.  In  earlier 
times,  before  the  passing  of  Lord  Cairns'  Act,  Courts  of 
Common  Law,  rather  than  Courts  of  C'hancery,  were 
resorted  to  in  cases  of  obstruction  of  ancient  lights  : 
Goddard  (3rd  Ed.),  p.  423— the  aid  of  the  Court  of  Chan- 
cery being  invoked  in  later  times  on  account  of  damages 
being  an  inadequate  remedy,  or  ina}»propriate  to  the 
circumstances  of  the  case."  ^ 

In  a  recent  decision  of  the  Madras  High  Court  ^  it  wa.* 
said  : — 

'•  Assuming  that  the  plaintitl's  are  entitled  to  compen- 
sation, the  Court  may  grant  a  perpetual  Injunction  in 
respect  of  an  invasion  of  a  right  to,  or  enjoyment  of,  pro- 
perty, when  the  invasion  is  such  that  pecuniary  compensa- 
tion would  not  aftbrd  adequate  relief. 

This  test  is  in  practice  a  difficult  one  to  apply.  On 
the  one  hand,  it  may  be  said,  that  there  can  be  no  disturb- 
ance of  an  easement  on  which  a  pecuniary  value  cannot 
be  placed,  because  it  is  always  possible  to  ascertain  the 
difference  in  the   selling  value  of  the   property    brought 


»  Ghanasham  Nilkant  Nadkami  '  Boyson  v.  Drane,  I.  L.  K.,  2*2 

V.  Moroba  Ramchandra  Pal,  I.  L.  jVIad.,251, 253 (1890),  per  Shct'hatd, 

R.,  18  Bom.,  487—489,  jjer  Sargent,  Offg.  C.  J.                                      ^ 
C.  J.                                              J 
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nbout  l)j  the  obstruction  ot*  which  complaint  is  made.  On 
the  other  htind,  if  tlie  phrase  means  '  such  a  compensation 
jis  would,  though  not  in  specie,  in  effect  |)luce  the  plain- 
tiffs in  the  same  position  in  wdiich  they  stood  before,'  it 
would,  as  observed  by  Farran,  J.,  be  difficult  to  predicate 
of  any  material  obstructio)i  to  ancient  lights  that  pecuniary 
compensation  could  l)ring  about  that  result  :  G/ianasha))i 
J^ilkant  Nadkanii  v.  }Joi'<)ha  Ramcluindra  Fai}  Only  in  the 
case  in  which  the  money  might  be  spent  in  the  structural 
alteration  or  re-arrangement  of  the  premises  could  that 
result  possibly  be  produced.  The  question  really  comes 
"to  be  one  of  degree.  At  the  one  end  of  the  scale  is  the  case 
in  which  the  plaintiff's  building  will  be  rendered  useless, 
unless  the  proposed  building  is  stopped.  At  the  other  is 
the  case  in  which  diminution  of  light  is  comparatively  small 
though  still  sul)stantial.  If  I  may  take  Martin  v.  Price^' 
as  a  statement  of  the  English  law  on  the  subject,  1 
think  it  must  be  admitted  that  it  is  dljferent  from  tlw 
law  we  have  to  administer  here  under  the  Sperijie  Relief 
Act  and  the  Easements  Act  :  see  Dhuiijihlioij  Coicasji 
Umrigar  v.  Lisboa''  and  Ghanasham  Nilkant  Nadkarni 
V.  Moroha  Ramchandra  Pai.^  In  Martin  y.  Price,^  the 
43vidence  was  to  this  effect :  The  plaintiff's  house  standing 
on  ground  higher  than  the  level  of  the  houses  opposite, 
faced  a  street  from  35  to  37  feet  wdde  ;  opposite  was  a 
house  having  an  elevation  of  37  feet  and  a  frontage  of  77 
ieet.  For  that  house  defendant  proposed  to  substitute  one 
liaving  a  frontage  of  27  feet  and  a  height  of  02  feet. 
Kekewich,  J.,  having  regard,  among  other  things,  to  the 
lerm  for  which  plaintiff  held,  gave  judgment  for  ,£120 
iJamages  and  refused  an  Injunction.  The  Court  of  Appeal 
held  that,  as  the  plaintiff  had  sustained  material  injury   he 


»  Ghanasham  NUkant  Nadkarni  *  Dhunjibhoy  Cowaxji  v.  Lisbon, 

V.  Moroba  Ramchandra  Pai,  I.  L.  I.  L.  R.,  13  Bom.,  252  (18SS). 
il„  18  Bora.,  474,  at  p.  488  (1894).  ■•  I.  L.  R.,  IS  Bora.,  474  (1894). 

•^lfar«nv.Prife(l694),lCh.,276.  •  (1894)  1  Ch.,  276. 
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was  entitled  to  an  Injunction  ui  the  ahgence  of  proof  of  lir- 
■cumstanv.es  deprioinj  him  of  the  primcl  facie  riglU.  No 
i-eference  was  made  to  the  test  prescribed  bj  the  Speeitic 
Relief  Act.  AcconUag  to  that  decision,  the  rule  of  Eiuj- 
lish  law  is  the  converse  of  the  rule  precailing  liere.  There 
the  right  to  an  Injunction  is  the  prima  facie  right  ;  here 
an  Injunction  is  not  to  he  given  lohen  the  remedy  in  dam- 
ages is  considered  adequate.  For  a  statement  of  the  law 
in  terms  more  consonant  with  that  which  we  have  to 
-administer,  I  would  refer  to  Lord  Westbury's  judgment 
in  Jaclson  v.  Duke  of  Newcastle}  This  case,  decided  in 
1864,  has,  with  reference  to  another  point,  been  dis-- 
-approved  in  later  cases.  With  regard  to  that  other  point, 
the  Indian  Legislature  seems  to  have  followed  it  never- 
theless, and  it  may  well  have  been  present  to  their  minds 
when  the  Specific  Relief  Act  was  being  framed  :  see 
Michell's  Law  of  Easements,  page  234."  - 

According  to  the  decisions,  therefore,  of  the  Bombav 
and  Madras  High  Courts  an  Injunction  might  in  manv 
■cases  be  refused  where,  according  to  the  present  English 
-case  law,  it  would  be  granted.^  The  general  principles 
aipon  which  these  Courts  would  or  Avould  not  grant  an 
Injunction  are  sufficiently  indicated  in  the  judgments 
.already  cited.  Apart,  however,  from  the  general  pro- 
visions of  the  Specific  Relief  Act,  of  which  these  cases 
-are  an  interpretation,  no  fixed  rule  can  be  rigidlv  laid 
down  upon  the  question   whether  an  Injunction  should 


»  3  DeG.  J.  &  S.,  1275,  at  p.  '284  ;  sioiis  cited   have  no    application. 

V.  ante,  p.  438.  [Martin  v.  Price,  supra;  Shelf er  v. 

"  Boyson    v.    DeAtne,    I.    L.   R.,  City  of  London  Electric  Li'jhting 

■22    Mad.,     253-255     (18<J9),    jwr  Co.     (ante)     and     otlier    English 

Shephard,  Offg.  C.  J.  cases    were     cited)  :    sed    ijncere, 

8  Michell's   Law  of  Easements,  the  provisions  of  the  Specific  Re- 

235;  In  Sidtati  Nawaz  June/ \.  Bus-  lief    Act     being     founded     upon 

.lomji  Nanfibhoy,  I.  Li.  R.j^OJiora.,  and  being  the  embodiment,  with 

704   (189o),    the    Court   observed,  some  exceptions,  of  the  English 

that  to  Courts  subject  to  the  Speci-  case  law. 
iic  Relief  Act  the  English  deci- 
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or  should  not  issue.     Eiicb  case  must  ho  dec-'uh^d  accordin<i 
to    its   own   eircuinstances.     And  thougli   tlio  Courts  will 
take   care   not   to    unnecessarily    ini])0s<'    the     hurden   of 
an   Injnnction    upon    the    defendant,    they    will  see   thui 
a  right  of  propert}',  which  may  he   said  to  he  of  peculiar 
value  in  this  country,  is  properly  protected  and  secured,. 
Eelief   hy  mere   damages  will  often  amount  to  a  forced 
sale  of  the   plaintiff's   easement.     An  Iiij unction  can  h(^ 
granted,  wherever  substantial  damages  could  Ijo  awarded- 
under  the  English  law.     It  is  not,  however,  easy  to  recon- 
cile all  the  English  cases  on  the  question  of  Injunction  as 
opposed  to  damages  :  the  question  is  one  of  degree,  and  the- 
whole  of  the  circumstances  are  seldom  or  never  stated.' 

Anv  act  by  which  the  control  of  light  and  air  are  taken- 
out  of  the  hands  of  the  persons  entitled  to  them,  or  by 
which  the  access  of  light  and  air  to  the  Avindow  of  a  dwell- 
ing-house is  interfered  with,  is  prima  facie  an  injury  of 
a  serious  character.^  However  doubtful  it  may  be  in 
some  cases  whether  damages  or  an  Injunction  should  he- 
granted,  it  is  clear  that  a  wilful  and  confident  assumption 
of  mastery  over  another  man's  property,  or  the  use  of  itr 
in  reliance  on  mere  money,  will  not  be  tolerated.'  So 
where  the  defendant  enclosed  the  plaintiff's  Avindow 
within  his  own  house  and  forced  on  him  the  alternative 
either  of  closino-  the  window  or  taking  such  air  througlt- 
it  as  the  defendant  might  choose  to  supply  him,  it  was- 
held  that  the  defendant  having  i\\n<.  without  leave  or 
license,  taken  possession  of  the  plaintiff's  window  as  com- 
pletely as  if  he  had  blocked  it  up  altogcrhei-,  there  was  no 
precedent  warranting  the  substitution  of  damages  for  an- 
Injunction  in  such  a  case  against  the  will  of  the  party 
injured.*     And  when    it  was  proved   that  a  wall  intended 


^  NandkishoT  Balgovan  \.  Bha-  Bom.,  95(1883). 

ijuhhal  Pranridahhdas,  I.  L.  R.,  8  "  Nandhhiior  Balgovan  v.  Bha- 

P.oin.,  97,  08  (1883).  gnhluu  J'nnivalahhdag,  I.  L.  R.,  8 

•  Nandkh/tor  Balgovan.  v.  Bha-  Bom..  9;'),  97,  98  (1883),  pe}-  West,  J. 

gnbhai  Pranvalabhdas  I.  L.  R.,  8  *  Ih. 
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'to  be  built  would  so  sliut  out  the  liglit  and  air  as  to 
render  tlie  room  completely  dark  and  unfit  for  use,  tha 
(  'Ourt  oruiitcd  ;in  Injunction  ;  '  as  also  when  there  Avas  a 
complete  dai'kenino-  ot"  some  of  the  plaintiff's  principal 
Tooms.^  The  Allahabad  Hioh  Court  in  a  recent  case  in 
which  the  I'oinbay  decisions  cited  were  relied  upon  ob- 
servf^l  that  the  rule  of  law  was  correctly  laid  down  in 
'the  Englisli  decisions  already  referred  to  of  Ai/nsh^//  v. 
Glovet'  and  Hollaiul  v.  ITor/^//,  and  that  in  its  opinion 
it  was  not  intended  by  section  54  of  the  »S})ecific  llelief 
Act  that  a  man  should  not  have  an  Injunction  granted 
to  him,  unless  his  ])ro})erty  would  otherwise  be  practically 
xlestroyed,  if  the  Injunction  were  not  granted.  Where 
there  is  substantial  and  wrongful  injury  to  a  plaintiff's 
Tight,  he  is  entitled  to  an  Injunction.^ 

There  must  have  been  no  delay  or  acquiescence.*  It  is, 
Iiowever,  for  the  ilef<Midant  to  show  that  the  rioht  has  been 
lost  by  ac(juiesoence.^ 

In  estimating  tli(;  damage  the  Court,  it  has  been  said, 
cannot  consider  whether  the  place  in  which  the  building- 
is,  is  in  the  country,  or  in  a  populous  city.  So,  who-e  it 
was  said  that  the  diminution  of  light  would  not  seriou^sly  or 
materially  affect  the  enjoyment  of  the  house  as  a  dwelling- 
house,  having  i-egard  to  what  people  can  reasonably  expect 
in  a  crowded  city  like  Bombay,  it  was  held  that  this  was 
a  matter  whicli  the  ( ^ourt  could  not  consider,  and  that  the 
only  question  which  the  ( 'ourt  has  to  decide  is  wdiether  the 


'  Katlarbhai       v.        lidfihnh/ini,  *  v.  ante,   pp.  1869  ;    Jdtinucht.i 

I.  L.  R.,  i;}  Boiii.,  ()7-t  (1S89).  Sltankarlal  v.  Atmarain  Harjicaii, 

^  Jauumdas   .shdiikarla/    v.    At-  I.  L.R., "2  Bom.,  137(1869).  Acquies- 

iimrainHiirJirdi),  I.  L.  R.,  2  Bom.,  cence  of  course  imports  full  know- 

133,  13(5  (1S77) ;  and  ns  to  elfect  of  ledge  :  Gopalnarain  Mozooiii'/jn-  v. 

■coveu lilts  in  the  lease,  see  Bo/ fie-  Muddomittty  Gooidtte,  1-1  B.  L.  R. , 

walla  V.  BotfJewalla,  S  Bom.    H.  C.  35  (1874). 

It.,  O.  C.,1SI,  194  ;  //^iw/(  V.  .SV;/(/w-  *  Nandkishor  Balgovan  \.    Bhii- 

(ler,  L.  R.,  9  Cli.  App.,  403.  gnhhai  Pranvalabhdas,  I.  L.  R.,  H 

^Ydi-o   V.   Saim-idlnh,  1.  L.  R.,  Bom.,  95  (1883). 
19  All.,  •2:)9(lSn7). 
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(Mijoyment  has  been  seriously  interiered  with  by  the- 
()l)struction  of  the  light  and  air.'  The  C'ourt  will  look 
not  merely  to  the  nse  to  which  rooms  in  a  dwelling- 
house  from  which  light  is  obstructed  are  actually  put 
at  the  time  of  the  obstruction,  but  also  to  the  use  to 
which  they  may  be  put  for  all  reasonable  purposes  of 
(K'cupation.  That  purpose  will  vary  from  time  to  time 
:iccordino-  to  the  exigencies  of  the  family  ;  but  the  mere 
circumstance,  for  example,  that  a  room  is  used  as  a 
lumber-room  or  godown  at  the  date  of  suit  cannot  affect 
the  question  of  enjoyment,  which  is  the  right  to  its 
enjoyment  for  all  reasonable  pur[)Oses  to  which  it  may 
be  ]iut  as  a  room  in  a  dwelling-house.^  But,  although 
a  plaintiff's  light  may  have  been  sensibly  diminished  by 
the  erection  of  the  defendant's  building,  an  Injunction  will 
not  be  granted  unless  there  has  been  such  a  large,  material! 
and    substantial    damage    as    to    require    interference    by 


'  Rafaiiji  Hornuuyi  BoiUevxtlhi 
V.  Edalji  Hormanji  Boffleiralla,  S 
Both.  H.C.R.,  181, 192  (1871)  ;  citing 
Yatt^s  V.  Jark,  1  Ch.,  295  ;  Drnt  v. 
A  nrtUm  Mart  Co.,  2  Eq.,  238  ;  Mar- 
fin  V.  Headon,  ib.,  425  ;  see  however 
PruhjivandasHarjivandax  v.  Maya- 
ram  Sariialdc.t,  1  Bom.  H.  C.  R., 
<).  C.  J..  148, 154  (ISaS),  in  which  it 
was  said  per  Sausse,  O.  J.  :— "  We 
think  that  some  modification  of 
the  oi'dinaiy  rights  of  easement 
may  be  necessary  and  reasonable 
in  a  town  like  Bombay.  The  great 
difficulty  consists  in  determining 
wiiat  the  extent  of  that  modifica- 
tion should  be;"  and  at  p.  156 — "It 
is  not  the  province  of  the  Court  to 
lay  down  a  priori  any  rule  for 
the  modification  of  this  right  of 
easement  which  may  arise  out  of 
the  circumstance  of  its  having  been 
enjoyed  in  a  densely  built  and 
populated  town.  The  person  who 
has  allowed  another  to  obtain  such 


a  right  over  his  property  will 
infringe  that  right  at  his  peril;"' 
and  in  (r/ianas/inm  Nilkant  Nad- 
J:arni  v.  Moroba  Ramrhandra  Pai, 
I.  L.  K.,  18  Bom.,  489  (1894),  per 
Farran,  .!.,  it  was  held  that  the 
Court  in  considering  \\hether  it 
will  grant  or  withhold  an  Injunc- 
tion, may  take  into  consideration 
the  fact  that  the  premises  are  si- 
tuated in  a  city  like  Bombay,  where 
land  suitable  for  building  is  limitetl 
and  very  valuable,  and  where  pro- 
perty owners  should,  so  far  as  is 
possible  consistently  with  the  exist- 
ing rights  of  their  neighbours,  be 
allowed  to  utilize  it  to  the  ut- 
most extent.  See  also  Dhuiijibhoy 
Coicasji  Umrigurw  Lisboa,  I.L.R., 
1.3  Bom.,  262. 

^  Ratavji  Hormasji  Botdeioalla 
V.  Edalji  Hormasji  Bottlemdla,  8- 
Bom.  H.  C.  K.,  O.  C.  J.,  181.  192^ 
193  (1871). 
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that  form  of  relief,  or  the  plaintiff's  rooms  have  been  ren- 
dered unfit  for  the  ])iir[)oses  for  which  they  mioht  reason- 
ably be  expected  to  be  used.'  So  rooitis  used  for  residential 
purposes  at  the  date  of  suit,  may  be  such  and  so  placed 
that  it  cannot  be  reasonably  expected  (though  the  mode^ 
of  occupying  maybe  altered  and  should  betaken  into 
account,^)  that  they  will  ever  be  used  for  any  other  pur- 
pose.^ The  Court  may,  however,  in  particular  cases  have 
to  consider  the  damage  likely  to  accrue  to  the  plaintiff 
within  some  reasonable  time  by  reason  of  a  probable 
change   in   the  nature  of  the  occupation  of  his  premises.'''^ 

A  person  who  is  in  the  present  enjoyment  of  an 
access  of  light  to  his  premises  for  a  special  or  extra- 
ordinary purpose,  such  as  taking  photographic  portraits, 
may  obtain  an  Injunction  against  interference  with  that 
access  of  light  even  though  he  may  not  have  been  in  the 
enjoyment  of  it  for  that  special  or  extraordinary  purpose 
for  the  full  statutory  period  of  twenty  years. ^ 

Where  it  was  contended  that  the  question  for  the 
Court  to  consider  was  exclusively  whether  in  consequence 
of  the  defendant's  building  there  would  be  a  material 
diminution  of  the  light  and  air  through  a  particular 
window,  without  taking  into  consideration  the  light  and 
air  afforded  to  the  room  by  the  other  windows  in  it,  it 
was  held  that,  on  the  contrary,  the  Courts  have  always 
recognised  as  the  important  point  for  enquiry,   whether 

•  Ghanasham  Nilkant  Nadkarid  Coicasji  Umrif/ar  \.  Lisboa,  \.1j.^,, 

V.  Moroba  Ram   Chandra  Pai,  I.  13  Bom.,   2f.2,  255  (1888)  [further 

L.  R.,  18  Bom,  474,  485,  490  (1894);  possible   use  must  be  considered 

following-  Aynsleyv.  Glove?;  L.  R.,  by  the  Court]. 

18  Eq.,  544  ;  and   see   Dlmvjibhoii  *  lb. ;  and  see  Dhunjibhoy  CoW' 

Cowunji  Umrigar  v.   Lisbon,  I.  L.  asji   Umrigar  v.  Lisboa,  I.  L.  R., 

R.,  13  Bom.,  252,  264  (1888).  13  Bom.,  2()4. 

'  Ghanasham  Nilkant,  Nadkarni  *  lb. ;  citing  Dicker  v.  Pophant 
V.  Moroba  Ram  Chandra  Pai,  I.  L.  Radford  <t  Co.,  supra. 
R.,  18  Bom.,  474,  490  (1894);  citing  »  Lazarus     v.     Artistic    Photo- 
Moore  V.   Hall,  3  Q.   B.  D.,  178;  grajihir  Company,    L.  R.  (1897),   2" 
Dicker  \.  Pophain  Radford  <L-  Co.,  Ch.,  214. 
63  L.  T.,  379 ;  and  see  Dhunjibhoy 
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the  comfort  of  tb(»  ))laintiff  in  the  use  of  the  room  has 
been  materially  diniiiiisbed,  and  iu  coming  to  a  conclusion 
as  to  that,  it  was  impossible  to  disregard  the  fact  that 
there  were  other  windows  in  the  room  through  which 
.  Jioht  and  air  were  obtained.' 

It  has  been  held  that  where  there  is  an  express  cove- 
nant, the  Court  will,  in  the  absence  of  special  circumstan- 
ces, compel  the  defendant  to  perform  his  covenant  without 
looking  minutely  into  the  nature  or  extent  of  the  inter- 
ference. Where  the  defendant  is  materially  obstructing 
the  light  and  air  to  which  the  plaintiff  is  entitled,  the 
Oourt  will  not  go  into  the  (juestion  whether  or  no  it  seri- 
ously affects  his  enjoyment  of  the  house. ^  But  in  a  sub- 
^5eqaent  case  of  brc^ich  of  contract,  it  was  held  that  the  Court 
should,  before  issuing  a  mandatory  Injunction,  Ije  satisfied 
that  the  obstruction  so  materially  interferes  with  the  com- 
fort and  convenience  of  the  plaintiff,  that  the  consequences 
of  the  breach  of  the  agreement  cannot  adequately  be  com- 
pensated by  damages.* 

The  45°  rule  is  not  a  rule  of  law,  nor  a  })resumption 
of  fact,  until  it  is  shown  to  be  aj)plicable  ;  *  but  though  not 
a  positive  rule  of  law,  it  is  a  circumstance  which  the 
C;Ourt  may  take  into  consideration,  and  is  especially  valua- 
ble when  the  })roof  of  the  obscuration  is  not  definite  or 
satisfactory.^      Ex})ert    evidence    is    usually    given. "^      A 

*  Dhiinjibhoy  Cotca.«ji    UiHrif/uf       I.  L.  R.,  14  Cal.,  849. 
v.LiKboa,!.  L.   K.,   l.S  Bom., 'Jli-.'.  »  T/ie  Delhi  d:  Loudon  Bcwk,  Lil. 
263.                                                                  V.  Hem  Lall  Duff,  I.  L.  R.,  14  Cal., 

"  Biifaiiji  HoniKisji   Bn/neic<i/f,i  858   (1887).     See  Michell's  Law  of 

y.  Eihifji   Honniuy!   Boft/eirul/a,  S  Easements,    '240;    and    Purler   v. 

Bom.  H.  C.  R.,  181,  1!)4,  ];).")( J871);  First     Ai'enue     Hotel     Compain/, 

but  as  to  express   covenants,  see  24  Ch.  D.,  2SS,  289. 

ante.  *  As  to  the  value  of  such  ovi- 

*  Ranchhixl  Janiudilan  v.  IaiIIh  dence,  see  Pniujivandas  Harjii'au- 
ffiiriifdK,  10  Bom.  H.  C  R.,  ito  das  \\  May  arum  Samaldan,  1  Horn. 
(1873).  H.  C.    K,,  1.5.5(1802);   Ratauji  H. 

*  Clement  v.  Meloney,  Suit  271  Boltlevxdla  v.EduljiH.  Botllewalhi, 
otlS^'S,  cited  in  JMhi  and  London  8  Bom.  H.  C.  R.,  O.  C.  J.,  192 
Bank,    Ld.    v.     Hem     Lall    Dull,       (1871)  ;   Larkersteen  v.  Tarucknaili 
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pliotograpli  may  be  put  in  evidence  to  sbow  the  deviatioi  of 
the  light  ^  and  the  Judge  may  himself  personally  inspect 
the  premises.^ 

The  (Jourt  will  see  that  the  plaintiff  has  such  possession 
as  will  enable  him  to  maintain  the  action,  and,  in  case  of 
doubt,  will  direct  other  persons  to  be  made  parties  to  the 
suit.  When  a  suit  was  brought  by  a  person,  who  was  only 
trustee  for  another,  and  the  cestui  que  trust  was  in  posses- 
sion of  the  premises,  the  Court  directed  that  the  latter 
should  be  made  a  ])arty.^  If  the  obstruction  is  of  a  temj)0- 
rary  nature,  the  person  in  occupation  alone  can  sn<^  for 
■damages  or  an  Injunction  ;  l)nt  if  the  obstruction  is  of  a 
permanent  character,  lessening  the  value  of  the  reversion 
or  remainder,  or  affecting  evidence  of  tlio  easement,  th<^ 
reversioner  or  remainderman  may  sue.*  When  a  motion 
for  an  Injunction  is  refused,  it  will  be  without  prejudice  to 
an  action  for  damages.^  A  plaintiff  cannot  be  called 
upon  to  accept  any  other  form  of  relief  than  damages  or  an 
Injunction.'' 

When  the  Lower  Court  had,  bj'  its  decree,  granted  an 
Injunction,  but  the  Appeal  Court  varied  that  decree,  and 
refused  an  Injunction,  but  ordered  the  defendant  to  pay 
the  plaintiff  lis.  500  as  damages,  it  was  argued  foi-  the 
defendant  (appellant),  on  the  (|uestion  of  costs,  that  he 
should  be  given  liis  costs  of  aj)peal,  as  he  had  succeeded  i}i 
setting  asi(h^  the  Injunction  granted  by  the  Lower  Court, 


Prtrnjna/a'cfc,  Cor.,  92  (1864)  ;  as  to  ^  Lacker steen     v.       Taruclnalh 

experirnents  see  Leech  v.   Schwe-  Paramaniclx,   Cory  ton,  91  (1S6I). 

</6r,  L.  K.,   9  Ch.  App.,   4«;],  471  ;  ♦  Kino  v.  Rudkln.  L.   K.,  (>  Ch. 

Lacker. ftee.H  \.    Tariicknath  Para-  D.,  IGO  ;  Cooperv.  Crabfre/\  L.  R., 

manick,  Cor.,  91(1804).  20  Ch.  D.,  589;  Wilson  v.   Toirn- 

•  O'hanaiiliam  Nilkant  Nwlkunii  send,  1  Dr.  &  Sni.,  324;  Mefropoli- 
\.  Moroba  Ram  Chandra  Pai,\.\j.  tan  Association  \.  Petch,  5  C  B., 
R.,  IS  Bom.,  478  (1894).  N.  S.,  504. 

*  O'hanasliam  Nilkant  Nadkarni  •  Barrow  v.  Archer,  Coiyton,  it, 
V.  MorobaRam  Chandra  Pai,  I.  L.  11  (1864). 

R.,  18  Bom.,  478,   482,  493  (1894)  ;  "  Kadarhhai  v.  Rahindihai,  I.  L. 

Bhuban  Mohan  Bannerjee  v.  J.  S.  R.,  13  Bom.,  676  (18S9). 
Mliolt,  6  B.  L.  R.,  90  (1870). 
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and  should  also  get  bis  costs  of  bearing  in  tbe  Lower 
(J'ourt,  as  tbe  wbole  contest  there  had  been  as  to  the  right 
to  an  Injunction,  Avbich  in  appeal  bad  been  refused.  Tbe 
defendant  had  paid  lis.  200  into  Cburt,  when  be  filed  his 
written  statement,  and  would  have  paid  more,  if  he  could 
have  obtained  any  indication  from  tbe  plaintiff  of  tbe 
amount  that  would  satisfy  him.  Nothing,  however,  would 
satisfy  tbe  plaintiff  but  an  Injunction,  and  he  had  failed 
to  get  it.  It  was,  however,  held  that,  under  the  circum- 
stances, the  plaintiff  should  have  bis  costs  of  bearing  in  the 
Lower  Court,  and  that  each  party  should  pay  bis  costs  of 
tbe  appeal  and  of  the  proceedings  on  tbe  rule  for  an 
Injunction  before  the  trial.  The  ordinary  rule  should  be 
observed,  and  the  costs  should  follow  tbe  event.  Tbe 
event  in  this  case  Avas  that  the  plaintiff  had  proved  bis 
case  against  tbe  defendant,  although  he  had  not  got  the 
precise  form  of  relief  which  he  wanted.  If  a  party  sub- 
stantially succeeds,  be  is  entitled  to  bis  costs. ^ 

If  an  Injunction  has  been  granted  restraining  a  person 
from  interrupting  tbe  access  of  light  and  air  to  certain  win- 
dows, and  tbe  Court  considers  that  tbe  Injunction  has 
been  infringed,  an  attachment  will  issue,  even  though  the 
defendant  has  proceeded  according  to  tbe  advice  of  his 
surveyor  and  legal  adviser  in  constructing  the  building- 
complained  of  as  a  breach  of  the  Injunction.  The  Court 
in  such  cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to  the 
probable  effect  of  tbe  structure  complained  of.^ 

An  application  for  attachment  for  breach  of  an  Injunc- 
tion should  be  made  by  motion  on  notice  to  tbe  opposite 
party  .s 


*  Ghanasham  Nilkant  Nadkarni  Mayarlim  Samaldas,  1  Bom.  H. 
y.  Moroha  Ram  Chandra Pai,l.\,.  C.  R.,  151,156(1853),  v.  ante. 
K.,  18  Bom.,  475  (1894),  v.  ante.  •  lb. 

*  Pranjivandas  Harjivandas  v. 
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Easements  reliiting  to  su})poi-t  may  be  of  two  kinds,  1^)  Snpiort. 
either  conferring  rights  to  have  support  or  conferring 
rights  to  take  away  support.  Such  easements  are  rights 
to  have  support  additional  to,  or  diflferent  from,  the  support 
to  which  a  person  bas  a  natural  right,  such  as  the  right 
of  support  to  a  building  from  land,  to  a  building  from 
another  building,  and  the  right  to  a  greater  degree  of 
support  to  a  surface  stratum  which  has  been  altered  by 
quarrying  or  otherwise  than  such  stratum  would  have 
required  in  its  natural  state. ^  Under  the  Easements  Act 
the  removal  of  the  means  of  support  to  which  a  dominant 
owner  is  entitled  does  not  give  rise  to  a  right  to  recover 
compensation  unless  and  until  substantial  damage  is  actu- 
ally sustained.*  Subject  to  the  provisions  of  the  Specific  ^"^"^^^'^"^1,. 
Relief  Act   an    Injunction  mav  be  granted  to  restrain  the  rirawal  of 

p  "^  /        •/•     1  support. 

disturbance  of  an  easement  of  support  (a)  if  the  easement 
is  actually  disturbed  when  compensation  for  such  disturb- 
ance might  be  recovered  under  Chapter  lY  of  the 
Easements  Act  ;  (li)  if  the  disturbance  is  only  threatened 
or  intended, — wben  the  act  threatened  or.  intended  must 
necessarily,  if  performed,  disturb  the  easement.^  A  plain- 
tiff will  be  entitled  to  an  Injunction,  though  no  damage  has 
been  actually  sustained  up  to  the  time  of  the  institution  of 
the  suit,  if  the  facts  proved  shew  that  sul)sidence  and 
damage  would  be  the  inevitable  result  of  a  continuance, 
threatened  by  the  defendants,  of  the  excavation.* 

The  Easements  Act  only  declared  the  existing  law  as  to  (vi)  Water. 
easements  over  water. ^    Easements  in  water  are  restrictions 
of   those  natural  rights   in    water   illustrations   of  which 

*  See  Michell's  Easements,  29,  which  dealt  with  a  natui-al  right 
30,  and  IMsshn sub  rue.  "  i^npport,"  of  support,  applies  equally  to  an 
and  Kerr,  Inj.,  pp.  "i^O— 235.  easement  of  support. 

•  Easements  Act,  s.  .34.  *  Ferinmtl  v.  Ramasa^ni,  I.  L.  R., 

•  Easements  Act,  s.  3.5.  11  Mad.,  16  (1S87;.     See  senerally 

*  Bindu  Basini  Chowdhrani  v.  as  to  nuisances  relating  to  water. 
Jahnabi  Chowdhrani,  I.  L.  R.,  24  Kerr,  Inj., 2.36— 262.  Hilliard,  Inj., 
Cat,  260  (1896)  ;  V.  onife,  pp.  104.  62.3-641.  High,  Inj.,  §§  870-885. 
105.  The  principle  of  this  decision.  Beach,  Inj.,  Ch.  XXXVII. 
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are  given  in  section  7  <jf  that  Aot.^  Those  easonieni<  may 
exist  as  to  th(;  flow,  \i<e  and  consumption,  polhition  or 
the  discharge  of  rain-water  upon  adjoining  hind.  A  rigiit 
to  surface  water  not  flowing  and  not  permanently  collect- 
ed in  a  pool.  lank,  or  otherwise,  and  a  right  to  underground 
water  not  passing  in  a  defined  channel  cannot  he  acfjuircd 
by  prescription."- 

Easements  regarding  the  flow  of  water  may  exist  with 
regard  either  to  natui-al  or  artiticial  water-courses.  A 
natural  strcnuti  is  a  stream  whether  permanent  or  inter- 
mittent, tidal  or  tidtdess,  on  the  surface  of  land  or 
underground,  which  tiows  by  the  operation  or  nature  only 
and  in  a  natural  and  known  course.  The  right  to  an 
miinterrupted  flow  of  water  in  artiticial  streams  is  an 
easement,  and  the  right  to  an  easement  in  the  flow  of 
water  through  an  artificial  watercourse  is  as  valid  against 
the  (lovernnient  as  it  is  against  a  private  owner  of  land.^ 
nijunotions  in  As  an  easement  is  a  limiting  right  or  a  right  hi  alieno  solo 
H^htsio"  the  relief   awarded    by    Injunction    or    otherwise   should 

water.  certainly  not  be  moi'c  extensive  than  what  is  necessary  to 

its  beneficial  enjoyment.*  The  interference  of  the  Court  in 
cases  of  prospective  injury  very  much  depends  upon  the 
nature  and  extent  of  the  apprehended  mischief  and  upon 
the  certainty  or  uncertainty  of  its  arising  or  continuing. 
Where  there  is  no  case  of  prospective  damage  made  oitt  an 
Injunction  will  be  refused.^  It  must  appear  from  the  cir- 
cumstances in  evidence  in  each  case  that  the  interference  or 
obstruction  coin))lained  of  is  not  a  trivial  l)ut  a  substantial 
injurv  in  order  to  warrant  relief  by  way  of  Injunction.'^ 


>  See  Illustrations  \n.  (</),   (h),  II.,  11  Mad.,  19  (ISST). 

{i\,  {J}.  *  Kristna  AijjianwVeunilarln^Ha 

»  Easements  Act.  s.  17.  <ls.   (f),  Mndali,    7    Mad.    H.    C.    K.,    71 

ul).  (1S71). 

^  Fonniimntii   Ti  rar  v.   T/iti  Col-  *  r<mnuxaitil  Tcvur  v.    The   t'oh 

lector  of  Madura,   '>  Mad.   H.   C.  lector  of  Madura,  5  Mad.   H.   C. 

.ll.,6(lS(i!t).  R.,  6,  24  (18G9). 

^  J'eraiiial    v.    Kainnsaiiil,    I.   L. 
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A  jilaiiititi'  is  bound  to  establisli  not  merely  an  injury ,^ 
iK-tuiil  or  prospective,  caused  by  tb(^  act  oi'  tlic  defendant, 
but  an  injury  caused  by  the  infraction  of  some  legal  right 
\v]n*ch  the  plaintiff  possesses,  or  by  the  omission  of  some- 
thing which  the  defendant  was  legally  bound  to  do.^ 

Enjoyment  or  user  cannot  evidence  or  establish  a  right 
greater  than  the  beneficial  use  made  by  a  plaintiff  of  the 
water.  Any  exclusive  right  is  to  be  measured  bv  its  enjoy- 
ment. So  as  soon  as  flowing  water  which  is  originally 
y)//7>//^7_/^ovs  is  appropriated  by  an  individual,  his  right  is 
oo-extensive  with  the  beneficial  use  to  which  he  appropriates- 
it.  And  the  circumstances  under  which  an  artificial  course 
is  created  may  give  rights  similar  to  those  of  a  riparian 
]troprietor.^ 

An  Injunction  will  be  granted  where  the  injurv  is  one^ 
of  a  constantly  recurring  kind  and  from  the  ^ery  nature 
of  the  easement,  it  would  be  impracticable  to  estimate  an 
adequate  compensation  in  pecuniary  damages  as  a  proper 
substitute  for  the  relief  bj^  Injunction.^ 

The  general  rule  is  that  a  permanent  Injunction  is  oulv 
granted,  first,  when  some  established  right  has  been  in- 
vaded and,  second,  when  damage  has  accrued  or  must 
necessarily  accrue  from  the  act  or  omission  complained  of.* 

Acquiescence  in  the  sense  of  mere  submission  to  the 
interruption  of  the  enjoyment  does  not  destroy  or  impair 
an  easement.  To  be  effectual  for  that  purpose,  it  must 
])e  attributable  to  an  intention  on  the  part  of  the  owner 
of  the  dominant  tenement  to  abandon  the  benefit  before 
enjoyed  and  not  merely  to  a  temporary  suspension  of  tlie 
enjoyment,  or  be  evidenced  by  acts  or  words  which  had  in- 
duced the  owner  of  the  servient  tenement  to  incur  expense- 


^  Pmnlcristo  Roy  V.  Hnro  Chun-  cheUa  Miidali,   7  Mad.  H.  C.  R., 

(if.)'  Roij,  10  W.  R.,  435  (1868).  71  (1871). 

^  Kristna    Ayyan    v.     Vemmfa-  *  Krhtna    Ayyan     v.    Venmta- 

cheMaMudaU,  7  Mad.  H.  C.  R.,  70  chdla  Mnduli,   7  Mad.  H.  C.  R,, 

1872).  71  (.187-^). 

*  Kristna    Ayyan      v.    Venrafa- 
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in  the  reasonable  belief  that  the  enjoyment  bad  been  en- 
tirely relin«|uished.^ 
.<vii)  Way.  Way.s  are  either  public,  that  is  highways,  or  ])rivate  :  and 

a  claim  may  be  made  to  use  a  road  as  a  private  individual 
and  to  use  it  as  one  of  the  public.  The  former  claim  is 
merely  a  private  easement,  the  latter  is  one  in  favour  of  the 
public.  In  the  hrst  case  a  twenty  years  enjoyment  by 
the  claimant  must  \h'  proved,  in  the  second  no  Hxed  period 
of  enjoyment  need  be  shown.  It  is  sufficient  if  acts  of 
user  by  the  })ublic  are  shown  to  have  been  acquiesced  in 
by  the  owner  or  owners  of  the  land  over  which  the  road 
passes,  and  that  those  acts  are  of  such  a  character  as  to 
warrant  the  inference  that  the  owner  or  owners  intended 
to  make  over  to  the  public  the  right  to  use  the  land  as  a 
public  highway.^  Private  rights  of  way  may  arise  by 
grant  express,  or  im[)lied,  or  by  prescription.  If  a  right 
of  way  be  acquired  by  grant,  the  extent  of  the  easement 
must  be  determined  by  the  words  of  the  grant.  If  a  right 
of  way  be  ac(|uired  by  prescription,  the  character  and  extent 
o^  the  easement  is  fixed  and  determined  by  the  use  and 
enjoyment  uniler  which  it  has  been  gained,  the  right  acquir- 
ed being  measured  by  the  extent  of  the  enjoyment  which 
is  proved.  The  purpose  for  which  the  way  may  be  used  is 
limited  by  the  actual  user  which  has  taken  place  during. the 
whole  period  necessary  for  the  acquisition  of  the  right.* 

'  Ponnummi  Tfimr  v.   Tlw  Col-  G    Cal.,    812    (1881).      As     to  the 

lector  of  Madura,  T)  Mild.  H.  CH.,  acquisition  of  a  right  of  way  by 

6,  23  (1S69),  implied    j^rant,    see    Chant    Sur- 

'  AtiderDonv.  Ju(/(jo(liitnlja  Dahi,  nokar   v.   Dokoiiri    Cliander    Tha- 

6C.    L.   K.,   282,   281(1880).     See  hoor,l-  L-   H.,  8  Cal.,  »jti  (1882); 

JtanrhordanK  Amlhabhai  v.  Manik-  Watzler  v.  Sharpe,  I.  L.  R.,  15  AIL, 

lull    Oordhandas-f,    I.    L.    K.,    17  270  (IH9'3) ;  Ram  Narain  Shaha  v. 

Bom.,  648  (1890).  Kamala  Kanta  Shaha,  I.  L.  R.,  2(> 

8  Kei  r,  Inj.,   20(),  2(jS,  271,  and  Cal.,   310   (1898),   and  cases  there 

generally  pp.  266—281);    Hilliard,  cited  ;  as  to  covenant  presumefl  to 

Inj.,    641—614  ;  Boacli,    Inj.,   Ch.  keep  way  open,  see   Ranchordass 

XXXVII,  Easements  Act,  ss.   15,  Amlhabhai  v.  Maniklall   Gordhan- 

28;   Limitation  Act,  s.  26.     Achid  dans,    I.    L.    R.,    17     Bom.,     648 

Mahta  v.  Rajnn  Mahta,  I.  L.  R.,  (1890). 
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A  right  ot"  way  over  land  in  every  direction  cannot 
he  acquired  by  prescription.  In  order  so  to  acquire  a 
rioht  of  way,  the  passage  over  the  land  must  be  in  a 
<lefinite  line  or  in  a  particular  direction.^  The  dominant 
owner  of  a  right  of  way  cannot  vary  his  line  of  passage 
ut  pleasure,  even  though  he  does  not  thereby  impose  any 
iidditional  burden  on  the  servient  heritage.^ 

With  reference  to  the  English  rule  that  a  grantee  is 
<^ntitled  to  only  one  way  of  necessity  and  that  the  grantor 
had  the  right  of  electing  it,  the  Bombay  High  Court  in 
the  case  cited  below,^  which  was  one  concerning  a  privy, 
observed  as  follows  : — "  Whether  it  would  be  rioht  in  this 
<30untry  to  apply  the  first  part  of  this  ruling  under  all 
(;ircunistances,  having  regard  to  the  prejudice  of  the 
higher  castes,  which  prevails  in  this  country  against  being 
brought  into  proxiinity  with  persons  whose  occupation 
it  is  to  remove  the  contents  of  privies,  may  be  open  to 
<loubt." 

A  license  to  use  the  land  of  another  unless  coupled 
with  a  grant  is  revocable  at  the  will  of  the  licensor, 
^subject  to  the  right  of  the  licensee  to  damages  if  revoked 
contrary  to  the  terms  of  anv  express  or  implied  contract.* 

Where  a  person  has  acquiesced  in  the  interruption  of 
his  right  of  way  and  allowed  another  to  erect  a  house  on 


•  Doorija  Chum.  Dhnr  v.  Kalli/  in  this  case  it  was  held  that  having 
Coomar  Sen,  I.  L.  R.,  7  Cal.,  145  regard  to  the  class  of  persons 
{,1SS1) ;  Ra'lhanatJi  Siujrdcharji  v.  concerned  there  was  no  reasonable 
Buklonath  Sml  Kabimj,  3  B,  L.  necessity  for  two  ways.  As  to  pri- 
ll., App.,  lis.  vies,  see  also  the  following  cases  : 

'  Easements  Act,  s.  23,  Expla-  Madatimahan    Sen     v.     Chandra 

nation.     A    right  of    way  of  one  Kumar  Mookerjee,  9  B.  L.  K.,  328 

kind  does  not  include  a  right  of  (1872)  ;   Vishnu  v.   Rango   Ganesh 

way  of  any  other  kind  :  ib.,  s.  28.  Purandare,  I.  L.  R.,  18  Bom.,  382 

As  to  the  right  to  do  acts  to  se-  (1893) ;    Judoo     Lall     Mullick    v. 

cure  enjoyment,  such  as  the  right  Gopaid  Chunder  Mookerjee,  13  I. 

of  deviation  or  obstruction,  see  ib..  A.,  77  (1886). 

/!•  24.  *  Prosonna    Coomar  Singha   v. 

*  Esubaiv.  Damodar  Ishimrdas,  Ram  Coomar  Ghose,  I.  L.  R,,  IK 
I.  L.  R.,  16  Bom.,  5.-)2,  559  (1891) :  Cal.,  640  (1889). 
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t.li<>  [);ith\Yay,  a  claim  to  enforce  the  right  by  tiie  removal 
of  the  building  will  not  be  entertained.^  A  tenant  cannot 
as  against  liis  landlord  ac([uire  by  prescription  an  ease- 
ment of  way  in  favour  of  the  land  occu})ied  by  him  as- 
tenant,  over  other  land  belonging  to  his  landlord.^ 
iiijuiu-ti<.iis  Though    a   plaintiii^'   setting  up   a  right    of  way    must 

structkm  of       succced    not    only  seemulnm  j^^'oocita   but   also    secundnm 
^*^*  alli'<iala,  u  too   technical  view   must    not  in  this  country 

be  taken  of  the  pleadings.^  Whenever  a  claim  to  a 
right  of  way  and  its  infringement  has  been  made  out^ 
the  ( 'Ourt  will  interfere  by  Injunction,  in  proper  cases 
and  where  the  circumstances  warrant  that  relief,  for 
the  protection  of  that  right.  If  the  damage  is  unsub- 
stantial and  trifling,  the  Court  may  refuse  to  interfere 
by  Injunction,  but  where  a  plaintiii'  is  held  to  be  entitled 
to  the  user  of  a  right  of  way  and  the  inconvenience 
caused  to  him  is  real  and  sul>stantial,  the  Court  will  grant 
an  Injunction  against  its  obstruction.* 

A  highway,  which  is  not  an  easement  properly  so-called, 
may  be  created  either  by  statute  or  by  the  dedication  to 
the  public  by  the  owner  of  the  soil  of  the  occupation  of 
the  surface  of  his  land  for  the  purpose  of  passing  and  re- 
passing. But  an  owner  who  dedicates  to  public  use  as  a 
highway  a  portion  of  his  land  parts  with  no  other  right 
than  a  right  of  passage  to  the  public  over  the  land  so 
dedicated  and  may  exercise  all  other  rights  of  ownership, 
not  inconsistent  with  such  dedication.  The  dedication 
may  be  for  special  uses  or  for  a  limited  purpose,  but  not 
to  a  limited  class  of  persons  or  for  a  limited  time.  The 
soil   of    the  highway    up    to    the    centre    of   the  road  is 


*  Benl  Madhab  Das  v.  llamjay  Maneklall  Gord/iandass,  I.  L.  Rl, 

BoJch,    1   B.    L.    K.,    A.  C,    21.3  17  Bom.,  648,  6.15,  650  (1890)  ;  see 

(1868).  ante,  p.  IQO. 

2  Udit     Singh    v.    Kashi    Ram,  *  G,  I.  P.  liaUway  ('ompunij  v. 

I.  L.  R.,  14  AH.,  185  (1892).  Nowroji    Pcstanji,    I.    L.    R.,_  W 

^  Ranchordass    Amthabhai     v.  Bom.,  .390  (1885>. 


INJL'XCTIOXS    AGAINST    NUISANCES.  4();v 

presumed,  in  the  tibsenco  of  other  evidence  of  ownership,  to- 
belong  to  the  owners  of  the  hmd  on  each  side  subject  to  the 
right  of  passage  of  the  public.  Enjoyment  and  user  of  a 
way  by  the  public  is  evidence  from  whicli  an  intention  to- 
dedicate  may  be  presumed.' 

A  class  of  cases  in  which  the  ei[uitable  remedy  by 
Injunction  is  often  sought  are  nuisances  to  public  roads 
or  highways.^  The  public  as  well  in  India  as  in  England 
have  the  right  to  pass  and  repass  along  a  public  highw^ay 
so  long  as  they  do  so  peaceably  and  properly.^  But  speak- 
ing generally  no  action  can  in  England  be  maintained 
for  a  public  injury.  Therefore  an  action  does  not  lie  for 
obstructing  a  man's  passage  in  a  highway,  because  ordi- 
narily he  has  no  more  damage  than  others  of  the  Queen's 
subjects  ;  but  the  party  causing  the  obstruction  must  be- 
proceeded  against  by  indictment.  If,  however,  the  person 
has  sustained  more  particular  damage  by  the  nuisance  thaiii 
the  public  in  general,  as  if  any  accident  occur  to  him,  or  he 
be  obliged  to  go  a  greater  distance  and  be  thereby  put  to  an 
expense  in  the  conveyance  of  his  goods  or  otherwise,  then 
he  may  sue  the  party  causing  it.  So  where  in  a  suit  for 
the  removal  of  an  obstruction  in  a  public  pathway,  it 
w^as  found  by  the  Courts  below  that  the  plaintiffs  were 
deprived  of  the  only  means  of  grazing  their  cattle  by  the 
obstruction  and  that  they  lost  some  cows  thereby,  it  was 
held  that  the  injury  caused  to  the  plaintiffs,  by  the  obstruc- 
tion of  the  w^ay,  leading  from  the  village  where  they 
resided  to  that  in  which  they  had  their  fields  and  pastures 
was  peculiar  to  them  and  to  their  calling,  and  it  caused 

■  See  Kerr,  Iiij.,  -281—288;  and  MhJuuiuiuuI  !'//«»/,  I.  L.  11.,  1»  All., 

cf.  foilo-wiiig    decisions   on    hii^h-  484  (1S87). 

M-ays  ;  Satkn  Valad  Kadlr  Saitaare  '  Kerr,  Inj.,  281  ;  Mott  v.  School- 

V.  Ibrahim  Arja  Valad  Mirza  Aga,  bred,    20  Eq.,   24  ;  Altij.-lrenl.   v. 

I.  L.  R.,  2  Bom.,  457  (1877)  ;  Har-  S/irewsbur;/  Bridge  Co.,  21  Cli.  D., 

rendro  Coomar  Choivdhry,  7  C.  L.  752,  and  other  cases  there  cited. 

E.,   272    (1880);    Nihal    Chand  v.  ^  See  ix'i  to  this  Harrinonw  Did c 

Azmat  All  Khan,  I.  L.  B.,  7  All.,  of  Rutlaud  (1893),  1  Q.   B.,  142. 
362     (1885)  ;     Falehijah     Khan    v. 
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tliem  subsiantial  loss  of  time  and  inconvenience  ;  and 
tliat  it  was  sufficient  to  entitle  the  plaintiflPs  to  maintain 
the  action,  but  it  was  held  also  that  the  death  of  the  cows 
Avas  too  remotely  and  indirectly  connected  with  the 
obstruction  to  furnish  a  cause  of  action.'  On  the  other 
hand,  in  the  undermentioned  case,^  the  ])laintiffs  who 
were  Mussulmans,  sued  to  establish  their  right  to  carry 
tahuts  in  procession  along  a  certain  road  to  the  sea, 
and  alleged  that  the  defendants  (also  Mussulmans)  ob- 
structed them  in  doing  so.  The  plaint,  however,  did  not 
allege  any  personal  loss  or  damage  to  the  plaintiffs,  arising 
from  the  obstruction.  Both  the  lower  Courts  found,  as  a 
fact,  that  the  road  along  which  plaintiffs  desired  to  carry 
their  talnds  to  the  sea  was  a  public  road.  Held  in  special 
appeal  that  plaintiffs  could  not  maintain  a  civil  suit  in 
respect  of  such  obstruction,  unless  they  could  prove  some 
particular  damage  to  themselves  personally  in  addition  to 
the  general  inconvenience  occasioned  to  the  public.  The 
mere  absence  of  the  religious  or  sentimental  gratification 
arising  from  oan-ying  tnhiits  along  a  public  road,  is  not 
any  such  particular  loss  or  injury  as  would  be  sufficient, 
according  to  English  and  Indian  precedents,  to  sustain 
a  civil  action. 

Section  10  of  Bengal  Act  III  of  1864  does  not  deprive 
a  person  of  any  right  of  private  property  that  he  may 
have  in  land  used  as  a  public  road,  nor  does  it  vest  the 
subsoil  of  such  land  in  a  municipality  ;  and  when  such 
land  is  no  longer  required  as  a  public  road,  the  owner  is 
entitled  to  claim  its  possession. ° 


^  Abzul  MUihw  Nasir  Mahom-  14    Mad.,     177    (1890);    Futdryuh 

med,  I.  L.  R.,  22  Cal.,  ool  (189.5).  Khan  v.  Muhammad   Yiisxj,  I.  L. 

»  Suiku  Vulnd  Kadir  .Sausarf  v.  E.,  9  All.,  434  (1887). 

Ibrahim   A<ja    Vahid   Mirza  A<ia,  ^  Modhu  Sudan  Kiindn  v.  Pro- 

I.  L.  R.,  2  Bora.,  457  (1877).  Autho-  ,noda  Nath  Roij,  I.  L.  R.,  20  Cal., 

vities  as  to  what  constitutes  special  732  (1893);  and  see  also  as  to  the 

<lamage  sufficient  to  sustain  a  civil  N.-W.  P.  and  Oudh  Municipalities 

suit  in    such  cases    referred    to.  Act;  Nihal  Chand  v.   Azmat  AH 

Siddesimra  v.   Kri-fma,  I.  L.  R.,  A7uui,  I.  L.  R.,  7  All.,  362  (18S5). 
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Euglisli  law  does  not  allow  an  easement  of  privacy,  '.^i^i'  P'v.n<y. 
Nor  does  tlie  law  of  India  admit  of  such  a  right  being 
acquired  by  prescription.  But  Illustration  (h)  to  section  18 
of  the  Easements  Act  sliows  that  the  Legislature  intended 
that  an  easement  of  privacy  should  he  acquirable  by  local 
custom,  and  the  existence  of  such  a  custom  in  various 
parts  of  India  as  in  Giijerat  and  the  North-West  Provinces 
and  Punjab  has  Ijeen  recoiiuised.^     AVhere  such  a  custom  injunctions 

■  1  T     •  !_•         ^"  preserve 

is  judicially  recoguiseil  and  has  been  proved,  an  injunction  privacy, 
will  be  granted  against  a  threatened  invasion    or  infringe- 
ment of  the  customary  right. 

§  85.  Section  55  of  the  Specific  Relief  Act  in  express  Mandate, ry 
terms  makes  the  exercise  ot  .the  (_  ourt  s  mandatory  power 
discretionary.^  The  law  relating  to  the  issue  of  mandatory 
Injunctions  in  cases  of  light  and  air  was  laid  down,  and 
the  English  and  Indian  authorities  reviewed,  in  the  case 
of  Benode  Cooinarcc  I hjssee  v.  Sondamineij  TJossee,^  by 
Wilson,  J.,  who  said  :  — 

"  This  case,  so  far  as  it  relates  to  the  granting  of  a  man- 
<latory  Injunction,  is  of  undoubted  importance  to  suitors 
in  this  Court,  and  it  s(HMns  to  me  that  the  law  on  the  point 
has  been  somewhat  misa[)prehended  in  the  Court  below. 
It  rather  seems  to  have  been  assum.ed  that,  if  the  cause  of 
action,  which  undoubtedly  existed,  was  established,  a  man- 
datory Injunction,  to  pull  down  the  defendant's  building. 
or  so  much  of  it  .as  mioht  be  necessary,  would  follow 
as  a  matter  of  course.  The  principal  authorities  on 
the  subject  have  been  cited  and  their  effect,  I  think, 
is  plain. 


*  .See  cases  cited  in  note  (7)  at  form  of  a  mandatory  Injunctioii 

pp.  10, 11,  ante,  and  iii  particular  before  the  Specific  Relief  Act,  see 

(rokvl  Prasad  v,  Rad/uj,  I.  L.  R.,  BottlewaUa  v.  Boitlnnallu,  S  Rom. 

10  All.,  .3.58  (1888),  in  which  all  the  H.  C.  R.,  O.  C.  J.,  196  (1871),  ;iiiil 

previous  decisions  are  exlian.stively  as  to  that  Act,  see  s.  .'io  and  ilins- 

■  discussed.  t rations  thereto. 

2  Ghanasham  Nilkant  JVad/.and  ^  Benode    Coomaree    Dossee    v. 

V.  Moroha  Ram  Chandra  Pai,\.\j.  Sondaminejj  Dossee,   I.    L.  11.,  10 

R.,  IS  Bom.,  49i>  (1894).     As  to  tlie  Cal..  'Jo'?,  '2G4-"2(JG  (1880). 
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The  cases  have  all  I'allen  under  one  or  other  of  two 
classes.  The  first  kind  of  case  is  that  of  a  man  who  has 
a  right  to  light  and  air,  which  is  ol)striicted  by  his  neigh- 
bour's building,  and  who  brings  his  suit  and  ap|»lies  for  an 
Injunction  as  soon  as  lie  can  after  the  commencement  of 
the  building,  or  after  it  has  become  apparent  that  the- 
intended  building  will  interfere  with  his  light  and  air  :  a 
number  of  cases  under  that  head  have  been  cited.  A 
leading  case  is  that  of  I)ent  v.  llw  Auction  Mart  Co)iij>ai)f/.^ 
To  the  same  class  belong  A'/nslej/  v.  Glover,^  SmifJi  v. 
Sni/'fh  :^  Kreld  v.  Burrell  ;'^  (ireenwood  v.  Ilornseyy 
Those  cases  all  establish  that,  although  the  remedy  by 
mandatory  Injunction  is  always  in  the  judicial  discretion-- 
of  the  Court,  and  the  circumstances  of  each  case  may  be^ 
taken  into  consideration,  still  as  the  general  rule,  and  in 
the  absence  of  special  circumstances,  if  the  injured  man 
comes  to  Court  on  the  first  opportunity,  after  the  buildings^ 
have  been  commenced,  or  on  the  first  opportunit}-,  after 
lie  has  seen  that  they  will  interfere  with  his  rights,  an 
Injuuctiofi  being  necessary,  a  mandatory  Injunction  is 
granted. 

On  the  other  hand,  however,  there  may  be  circum- 
stances which  wall  lead  the  Court  to  refuse  the  Injunc- 
tion, as  has  certainly  been  done  in  two  cases  :  Senior 
V.  Pdirson  ^  and  Holland  v.  ]\''orJe>/P 

The  other  class  of  cases  comes  under  a  different  jirinci- 
}tle.  When  a  plaintiff  has  not  brought  his  suit  or  applied 
for  an  Injunction  at  the  earliest  opportunity,  but  has  waited 
till  the  building  bas  been  finished,  and  then  asks  the  Court 
to  have  it  removed,  a  mandatory  Injunction  will  not  gener- 
ally be  granted,  though  there  might  be  cases  where  it 
would  be. 


*  L.  K.,  2  Kq.,  238.  *  L.  R.,  o3  Ch.  D.,  471. 

*  L.  K.,  18  Eq.,  541.  «  L.  R.,  3  Eq.,  3ol}. 

»  L.  R.,  20  Eq.,  500.  ■>  L.  11.,  20  Ch.  D.,  578- 

*  L.  R.,  7  Ch.  D.,  551. 
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This  is  shown  by  the  case  of  Tsenherq  v.  The  East 
Indian  House  Estate  Compan;/  ;  ^  Curriers  Compan//  v„ 
C.orJiett  ;'^  Durell  v.  PritcJiard.^  The  latter  case  came 
•before  the  Lords  Justices  from  a  decision  of  the  Master  of 
the  Rolls,  and  L.  J.  Turner  lays  down  that  it  is  within 
the  jurisdiction  of  the  Court  to  grant  a  mandatory  Injunc- 
tion, but  it  ordinarily  abstains  from  granting  one  unless 
under  very  special  circumstances.  Ihe  next  case  I  would 
refer  to — City  of  London  Breioerij  Company  v.  Tennant,'^ 
where  the  jurisdiction  of  the  Court  to  grant  a  mandatory 
Injunction  is  re-affirmed,  but  it  is  added  in  the  judgment 
of  Lord  Selborne  :  '  We  know,  of  course,  that  the  Court 
is  not  in  the  habit  of  doing  so,  except  under  special  circum- 
stances, but  those  circumstances  may  exist.'  The  same  law 
is  followed  in  Stanley  of  Alderley  v.  Shrewsbury.^  There 
liave  been  cases  where  mandatory  Injunctions  have  been 
•granted.  In  Baxter  v.  Boicen,^  a  mandatory  Injunction 
was  granted  by  Vice-Chancellor  Bacon,  and  his  judgment 
Avas  affirmed  on  appeal.''^  But  in  that  case  the  circum- 
stances were  peculiar.  The  thing  removed  was  a  mere 
shed,  and  there  was  something  like  an  agreement  between 
the  parties  that  no  objection  should  be  taken  on  the  ground 
of  complainants  having  delayed  in  bringing  their  action. 
That  case  has  been  explained  as  a  very  special  case  in 
Goskin  v.  Ball,^  where  it  is  said  :  '  The  Court  will  rarely 
interfere  to  pull  down  a  building  which  has  been  erected 
without  complaint.  Baxter  v.  Bowen  was  a  very  special 
case,  just  one  of  those  exceptions  which  prove  the  rule.' 
Certain  circumstances  have  been  relied  on  in  this  case  as 
making  it  a  special  one,  particularly  the  notice  which  the 
plaintiff's  witnesses  say  they  gave  to  the  defendants,  not  to 
continue  the  building  so  as  to  obstruct  the  plaintiff's  rights. 
The  learned  judge   in  the   Court  below  has  believed  these 

«  3  I)c(;.  J.  &  8..  268.  »  L.  R.,  9  Eq..  616. 

2  2  Dr.  &  Sm,,  :iV».  «  23  W.  R.  (Eng.),  331, 

'  L.  R.,  I  Ch.  App.,  241.  •'  23  W.  R.  (Eng.),  SO.'). 

"•  L.  R.,  9  Cli.  Api).,  212.  *  L.  R.,  13  Cli.  D.,  329. 
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witnesses,  and  I  acce[it  his  find  in  o-  ;  'out  tlie  antliorities 
show  tliat  mere  notice,  not  t'ollowod  bv  leo"al  i)i'oceediu2& 
is  not  sufficient. 

That  is  how  matters  stand,  so  the  EngHsli  authorities,, 
and,  I  think,  the  Indian  authorities  are  to  the  same  effect. 
I  had  occasion  to  refer  to  the  authorities  in  the  case  of  the 
Shamnufjr/er  Jute  Fadorii  v.  Jxu^ii  Narain  Chatterjee}  I 
only  refer  to  that  case,  because  on  pages  200,  201,  a  good 
many  of  tlie  authorities  are  collected.  A  Bombay  case  was 
cited,  which,  it  was  contended,  is  inconsistent  with  this  view 
of  the  law:  Jamnadas  SJiankarhd  \.  Atmaram  Harjivan} 
There,  under  the  circumstances  of  the  case,  a  mandatory 
Injunction  was  granted  ;  but  we  cannot,  I  think,  regan! 
that  case  as  laying  down  any  l)road  rule  that  mandatory 
Injunctions  are  to  be  granted  as  a  matter  of  course  ;  but 
ir  appears  to  me  the  law  on  this  point  is  well  settled."  ^ 

Prompt  action  is  very  essential  in  these  cases,  if  an 
Injunction  is  the  desired  remedy.^  And  it  will  not,  in 
general,  be  granted,  if  the  [)laintiif  has  allowed  the  building 
to  be  erected  without  complaint.^ 

Xotice  that  an  act  complained  of  is  objected  to  removes 
all  objections  to  the  mandatory  form  of  the  Injunction,  that 
is,  deprives  the  defendant  of  all  right  to  complain  of  its 


'  I.  L,  R.,  14  Cai.,  189. 

3  I.  L.  R.,  2  Bom.,  1.S8,  in  Mhich 
case  the  circumstances  constitu- 
ting delay  and  acquiescence  were 
discui^sed.  It  is  for  the  defendant 
to  show  that  the  right  has  been 
lost  by  acquiescence  :  Natidlinhor 
Ii(r!rfnpan  v.  Bhagubliai  PraHr<i- 
hthhdas,  I.  L.  R.,  SBom.,9d(lSS3). 

'  Benode  Coomaree  Dosuce  v. 
Soiidaminpy  Dossee,  I.  L,  R.,  Ki 
Cal.,  ?o2,  264-236  (1SS9),  per  Wil- 
son, J. 

*  Ghanasham  Nilknnf  Nadl.anii 
V.  Moroha  Ram  Chandra  I'ni,  I.  L. 
B..  18  Bom.,  492(1894). 

*  Ahdul  Eahman   v.  Kinih,  1.  L. 


R.,  16  All.,  69,  72  (1893),  v.  ante. 

In  Baxter  v.  Bovf.n,  however,  -14 
L.  .T.,  X.  S.,  Ch.,  025,  the  building 
v.'liich  was  a  mere  shed  "was  re- 
moved. Sfe  gencrallj'  as  to  acqui- 
escence and  condnct  Specilic  Relief 
Act,  s.  56,  els.  [lij  /j)  ;  Beni  Madliah 
Das  V.  Bam  jail  Eokh,  1  B.  L.  R.. 
A.  C,  21.3,  (1868).  Delay  may  be 
consistent  with  non-acquiescence  : 
Jamnadas  Shankai'lal  v.  Atmaram 
Harjiran,  I.  L.  R.,  2  Bom.,  133,  1.37 
(1877)  ;  and  acquiescence  itself  is 
no  bar  if  caused  by  misrepresenta- 
tion, Daries  v.  Marshall,  10  C.  B., 
N.  .S.,  7!1,  or  the  like.  See  Kerr, 
Inj.,  19. 
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particnlar  form.'  If  such  act  is  conlinuod  or  carried  on, 
after  clear  and  distinct  notice  of  objection,  or,  if  during 
the  action  an  undertaking  has  been  given  to  pull  down 
tlie  building,  if  so  ordered  at  the  trial,  and  the  injury 
caused  is  of  a  serious  nature,  the  jurisdiction  to  grant 
this  form  of  Injunction  will  be  exercised  more  freely 
tlian  in  cases  where  complaint  is  not  made  until  after 
it  is  completed.^ 

But  a  plaintiff  should  do  something  more  than  complain  : 
he  should  take  steps  to  restrain  the  building  ;  for  prompt 
action  is  very  essential  in  cases  where  a  mandatory 
Injunction  is  the  desired  remedy.^  So  mere  notice  not  to 
continue  building  so  as  to  obstruct  a  plaintiff's  rights,  is 
not,  when  not  followed  by  legal  proceedings  a  sufficiently 
special  circumstance  for  granting  relief  by  a  mandatory 
Injunction.* 

Where  the  defendant,  upon  receiA'ing  notice  of  motion 
for  an  Injunction,  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  his  building,  an  inter- 
locutory mandatory  Injunction  was  granted  ordering 
that  what  he  had  erected  ought  to  be  at  once  pnlled 
down,  without  regard  to  the  ultimate  result  of  the  action. 
It  was  observed  that  to  refuse  an  interlocutory  Injunc- 
tion, in  such  a  case,  would  be  to  hold  out  an  encourage- 
ment to  other  people  to  hurry  on  their  buildings  in  the 

•  Ratanji  Horniasji  Bottleiiialla  471.     See  Benode  Coomaree  Dosscc, 

V.  Eilaiji  HormaKJi  Bottleicalla,  8  v.  Soudaminey  Dossff,  I.  L.  E.,  l(j 

Bom.    H.  C.  R.,    181,    196  (1871) ;  Cal.,  266  (1889). 
c\t\i\p^  J acovib  V.  Knifjht,  32  L.  J.,  '  (Ihanushaia  Nillcaiit  Nadkarni 

Cli.,  601 ;  3  D.  J.   &   S.,   538  ;  see  wMorobaRam  Chandra  Pai,  I.  L. 

Jamnadas  S/tankarhd  V.  Atmaram  K.,  IS  Bom.,  474,  492(1894);  £e- 

Harjivan,  I.  L.  K.,  2  Bom.,  138,  node   Coomaree  Dossee  v.   Souda- 

139  (1877) ;  Ken-,  Inj.,  49.  miney  Dossee,  I.    L.    R.,  IG  Cal., 

'    Jacomb    v.     Kn'ujld,     siipi'a ;  252  (1889). 
Krchl  V.  Burrell,  7  Ch.  D.,  551 ;  *  Benode    Cuoiuaree    Dossee    v. 

11  Cb.  D.,  146;  HeiJhnrn  v.   Lor-  Soiiduminei/  Dossee,  siipva,;  se.^.  also 

dan,  2  H.  &  M.,  345  ;  Sr.iilh  v.  Day,  Ghanasluim  Nilkhant  Nadkarni  v. 

13  Ch.   D.,  652;  Grand  Junction  Moroba  Ram  Cliandra  Pai,  auiy.&y 

Canal  Co.  v.  Shugar,  6  Ch.,  489 ;  p.  492. 
Greenwood  v.  Hornsey,  33  Ch.  D., 
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hope    that,  when    they  were   once  up,   the  Court  might 
decline  to  order  them  to  be  pulled  down.^ 

Where  the  defendants,  atter  the  Lower  Appellate  Court 
had  passed  a  decree  in  their  favour,  carried  up  a  wall 
complained  of,  notwithstanding  an  appeal  to  the  High 
C^ourt,  the  latter  directed  a  mandatory  Injunction  to  issue 
to  them  to  remove  it.'^ 

The  re-erection  of  his  house  by  the  defendant,  notwith- 
standing notice  from  the  plaintiff,  so  as  to  darken  some  of 
tbe  principal  rooms  of  the  plaintiff's  house,  making  tbem 
unfit  for  occupation  during  the  day  without  artificial  light, 
is  an  injury  which  cannot  be  adequately  redressed  by  an 
award  of  damages,  and  against  which  the  Court  will  grant 
relief  by  issuing  a  mandatory  Injunction,  directing  the 
<lefendant  to  pull  down  so  much  of  the  house  as  is 
necessary  to  sto]:)  the  injury/'' 

The  probability  of  the  defendant  suffering  a  greater 
loss  by  tbe  demolition  of  his  house  than  the  plaintilf,  if 
his  claim  could  be  reduced  to  money,  would  suffer  by  being- 
awarded  a  money-compensation,  is  no  ground  for  depriv- 
ing the  plaintiff  of  a  mandatory  Injunction  in  his  favour, 
except  under  special  circumstances.* 

Where  the  plaintiff  and  the  defendant,  being  owners 
respectively  of  two  adjoining  houses  and  the  verandahs 
immediately  in  front  of  those  houses,  agreed  that  they 
should  keep  the   verandahs  open  and  not  build  upon  them 

^Daniel    v.    Ferguson,    L.    R.,  '  Janmadas  Shaiilarlalw  A/ma- 

1891,2  Ch.,  27;  so  also,  where  tlio  v(tm  Harjivan,  I.   L.  R.,  2  Bom., 

defendant  evaded   service  of   the  133  (1877) ;   in  BoftlninaUa  v.  Bof/ln- 

wiit  for  several  days  and,  in  the  v''o/^a,also(8Boni.  H.C.R.,O.C.  J., 

meantime  proceeded  with hisbuild-  81,  siii)ra),  notice  was  siien  pro- 

ing  till  snbstituted  service  on  him  testing  against  the  building,  and  a 

was  effected :    Von  Joel  v.  Horn-  mandatory  Injunction  was  tlieie- 

s^y,   L.   R.,  189.J,  2  Ch.,  774.     See  fore  granted. 

also  Shelfer  v.  Cit)/  of  London  Eler-  *  Jamnadas  ShanJcar((dv.  Afiiia- 

tric  Lifihting    Co.,   L.   R,,  1S95,  1  nun  Hnrjiran,   I.  L.   R.,  2  Bom., 

€'h.,  287,  .322,  .323,  cited  ante.  13.3,   1.38.   139  (1877):  such  special 

'  Kadarhhai  v.  Rahhnbhni,  I.  L.  circumstances  existed  in  Senior  v. 

R.,  13  Bom.,  074,  675  (1889).  Pmoson,  L.  B.,  3  Eq.,  330. 


INJUNCTIONS    AGAINST    NUISANCES.  471$ 

or  divide  them  by  a  wull.  Held  that  the  mere  fact  that 
the  defendant,  when  rebuilding  his  house,  built  its  new 
front  wall  in  advance  of  the  plaintiff's,  thus  encroaching 
on  the  defendant's  own  verandah  in  breach  of  the  agree- 
ment, was  not  sufficient  in  itself  to  justify  the  (Jourt  in 
granting  a  mandatory  Injunction  ordering  its  removal. 
It  should  also  be  satisfied  that  the  new  wall  so  materially 
interfered  with  the  comfort  and  convenience  of  the  plaiutifl', 
that  the  consequences  of  the  breach  of  agreement  could 
not  adequately  be  compensated  by  damages.  It  should  also 
satisfy  itself,  whether  the  plaintiff  protested  against  the 
new  wall  being  built,  whilst  in  course  of  erection,  or 
tjuietly  acquiesed  in  what  the  defendant  was  doing,  and 
only  objected  when  the  wall  was  completed.  In  the  latter 
case  the  Court  should  only  award  damages.^ 

^n  Injunction,  in  a  case  of  light  or  air,  if  manda- 
tory, should  only  order  the  demolition  of  so  much  of  the 
servient  owner's  building  as  interferes  with  the  access  of 
light  to  which  the  dominant  owner  is  entitled,  and,  if  pro- 
hibitory, should  only  restrain  him  from  erecting  or  conti- 
nuing any  building,  so  far  as  it  would  cause  such  inter- 
ference.^ 

To  determine  what  demolition  of  a  house  is  necessary, 
the  (Jourt  executing  the  decree  may  be  directed  to  employ 
a  professional  man  agreed  on  by  the  parties,  if  they 
■can  agree,  or  nominated  by  the  Court,  if  they  cannot.^ 

•  Ranchod  Jamnadas  v.  LaUit  '  Jamnadas  Shankarlalw  Atma- 
Haridas,  10  Bom.  H.  0.  R.,  95  rcoii  Harjivan,  I.  L.  R,,  2  Tioru., 
<I.S73).  133     (1877),     as    to    the    cnforce- 

*  Bala  V.  Mahasn,  I.  L,  R.,  21)  ment  of  the  Injunction,  v.  atife, 
Bom.,  788(1895).  §45. 
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Injunctions  against  Infrin(4ement  of  Copyright, 
Trade-Marks  and  Patents. 

55  86,    Copyright.  §  89.    Ixjdn'ctions     agaixst     In- 

.  o_     T  >,  T  fkinegmentofTrade-marks. 

^  8/.    Injunctions    against      In.       ,  „„     ^ 

^  §  90.    Patents. 

FRINGEMENT  OF  COPYRIGHT.  e    ni         t  t 

§  91.    Injunctions     against     In- 
S  88.    Trade-marks.  fringement  of  Patents. 

Ci.pyright.  §   'SG.     C^opjrigbt  meuiis  the  .'^ole  and  exclusive  liberty 

of  printino-  or  otherwise  mnltipljing  copies  of  any  book' 
already  published  and  is  the  creation  of  Statute,  while 
what  is  sometimes  called  "  copyright  at  common  law  " 
is  really  an  incident  of  property,  and  not  "  copyright  " 
in  the  strict  sense.  The  rights  of  the  author  before 
])ublication  are  these  : — He  has  the  undisputed  right  to 
the  MSS.,  he  may  withhold  or  communicate  it,  and 
communicating  he  may  limit  the  number  of  persons  to 
whom  it  is  imparted,  and  impose  such  restrictions  as  he 
})leases  on  the  use  of  it  ;  and  the  fnlfihnent  of  the  annex- 
ed conditions  he  may  proceed  to  enforce  and  for  their 
breach  he  may  claim  compensation.  The  author  may 
prevent  the  publication  of  his  work  until  he  himself  has 
made  it  public.  The  common  hnv  gives  a  man  Avho  has 
composed  the  work  a  right  to  that  composition  just  as  he 
has  a  right  to  any  other  part  of  his  personal  property.  This 
right  is  really  an  incident  of  property  and  not  copyright 


*  5&6  Vic,  c.  45,  s.  2 :  "Book  pamphlet,  sheet  of  letter-press, 
means  and  includes  eveiy  volume,  sheet  of  music,  map,  chart  or  plan 
part    or     division    of    a    volume,       separately  publi.^hed." 
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in  tlie  strict,  sonso.  But  thonoh  a  man  lias  this  I'i^iit,  iho 
question  of  tlie  i-i^'lit  of  exclndino;  all  the  world  from 
C()[)}ing,  and  of  himself  claimino-  the  exclnsive  riuht  of 
for  ever  copying  his  own  composition  after  he  has  published 
it  to  the  world  is  a  totally  different  thing;  copyright  is  the 
exclusive  right  of  multiplying  copies  of  a  work  alreadv 
published  and  is  regulated  by  Statute.^ 

For  an  intellectual  work  to  be  capable  of  protection  as 
copyright  it  must  be  (1)  innocent,  that  is,  not  seditious 
or  libellous  (the  libel  being  against  the  State),  not  im- 
moral, not  fraudulent  or  professing  to  be  what  it  is  not 
with  intent  to  deceive,  and  according  to  English  law  not 
blasphemous  ;  (2)  the  work  must  have  literary  value, 
though  very  little  usefulness  or  material  vabie  will  suffice 
to  obtain  protection  ;''  and  (3)  the  work  mn<|-  be  original.^ 

There  cannot  be  in  general  any  copyright  in  the  title 
or  name  of  a  book.  Where  a  man  sells  a  work  under  the 
name  or  title  of  another  man,  or  another  man's  work,  that 
is  not  an  invasion  of  copyright  but  a  common  law  fraud.* 

A  translation  and  a  copy  stand  on  ditferent  footino-  ; 
in  the  former  the  skill  and  time  and  labour  of  another 
have  been  employed  and  a  book  has  been  produced  avail- 
able for  a  different  class  or  race  of  readers.  A  person  who 
translates   a  book   into   another  language  is  not  thereby 

»  Jeferys  v.  Booieij,  4  H.  L.  C,  Comitfi,  52  L.  T.,  539)  were  held 

S15  ;  Tackx.  PrLsi'er.ld  Q.  U.  D.,  not    to    he    "books"    capable    of 

fi'2!^.  copyright.     Scf  .Scnittoii's  Law  of 

*  So  a  pci'fovated  card  with  some  Copyi-ight,  105—107.  The  privilege 
verses  on  it  which  throwing-  the  is,  however,  not  confined  to  works 
"  Shadow  of  the  Cross  "  on  the  of  literary  merit  in  the  strict  sense 
wall  went  by  the  name  of  the  of  the  word.  So  a  book  of  statistics, 
Chrisograph  (Cable  v.  Marks,  47  a  guide  book,  directory  aiid  the 
L.  T.,  432),  and  an  album  for  like  may  be  the  subject  of  copy- 
holding  photographs,  seven  of  the  right,  ,W(^  Kerr,  Inj.,  3'JO ;  as  to 
pages  of  which  bore  pictures  of  collections  of  advertisements,  see 
ca>t'es  with  short  letter-press  de-  Lamb  v.  Erans,  1893,  1  Ch.,  21S. 
.scriptions  (Sc/tove  v.  Schminke,  33  '  Scrutton  oj>.  cif.,  104—111. 
Ch.  D.,  540),  and  a  card  for  the  *  Dirks  v.  Yah-s,  18  Ch.  D.,  70, 
face    of    a     barometer    (Dacis    v.  89. 
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ouilty  of  an  infringement  of  copjriolit.^  It  is  said  that 
tlieve  is  no  copyright  in  news.  But  tliere  is  or  may  he 
<3op3'right  in  the  particuhir  forms  of  Lnignage  or  modes 
of  expression  hy  which  information  is  conveyed  and  not 
the  less  so  hccanse  the  information  may  he  with  respect 
to  the  current  events  of  tlie  day.  A  practice  hy  news- 
papers to  co])y  from  other  newspapers  is  no  defence  to  a 
copyright  action.^ 

The  Act  reguhxting  the  suhject  of  literary  copyright  in 
India  is  Act  XX  of  18J-7.S  The  Preamble  of  that  Act 
recites  that  donl)ts  mioht  exist  whether  the  right  called 
•copyright  could  he  enforced  by  the  common  law  of  Eng- 
land in  those  parts  of  British  India  into  which  the  common 
law  of  England  had  been  introduced,  and  whether  the 
said  right  could  be  enforced  by  virtue  of  the  principles  of 
■equity  and  good  conscience  in  other  parts  of  British  India, 
mid  whether  the  iStatute  5  and  6  Yic,  c.  45,  had  made 
appropriate  and  sufficient  provision  for  the  enforcement 
in  every  ])art  of  British  India  of  the  said  right  by  pro- 
prietors thereof.  The  Act  provides  that  the  copyright 
in  a  book  published  in  the  lifetime  of  its  author  within 
British  India  after  the  passing  of  the  Act  of  Parlia- 
iiient,  3  and  4  Wm.  4,  c.  85,  endures  for  the    natural  life 


•  Mnnnhi  Shalt  Abdnrrdhman  v. 
Mirza  Mahouud  S/tintzi,  I.  L.  R., 
14  Bom.,  .ISO  (1890) :  but  .v^«  obser- 
vations in  Kerr,  Inj.,  3(39,  where  it 
is  .stated  that  it  is  dittiuult  to  see 
•v.pon  what  principle  tlie  rule  that 
a  transhvtion  is  not  an  iiifriii^'e- 
nicnt  can  be  n[)held. 

"  Walter  V.  S/rinkoplf,  1S9l', 
■  3  Ch.,  -IS9.  As  to  copyri<;ht  in  a 
newspaper,  see  C'afu  v.  Devon  and 
Exelftr    C'onsfilnlioitul   Neicspaper 

ci/.,  40  Ch.  D.,  :m. 

3  Repealed  partly  by  Acts  XVII 
-of  1862  ;  IX  of  1871  ;  XI V  of  1870  ; 
XVI  of  1S7I;  XII  of  1S7(>;    I  of 


1879  ;  as  to  the  subjf>ct  of  artistic 
copyiisht,  see,  Scrutton's  Law  of 
Copyrio-ht,  2nd  Ed.,  14.3;  Kerr, 
Inj.,  378—384  ;  as  to  photogi-aplis, 
sec  Pollard  v.  P/wtographir  Cy., 
40  Ch.  D.,  .34.5  ;  as  to  reviews  and 
lieriodicals,  see  Act  XX  of  1847, 
s.  10  ;  Kerr.  Inj.,  .370.  The  author 
of  a  contribution  to  a  periodical 
who  has  not  parted  with  his 
copyright  to  the  i)roprietnr  of  the 
periodical  may  sue  an  infringer 
before  publishing  his  contribu- 
tion in  a  separate  form;  Johnson 
V.  Geortje  Newnes,  Ld.,  1S94,  3 
Ch.,  663. 
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of  sucli  author  and  i'or  tlie  further  term  of  seven  years  coni- 
menciniT  at  the  time  of  liis  death  and  is  the  property  ot 
the  autlior  and  his  assigns.  If,  however,  the  above  term 
of  seA'en  years  ex])ires  before  the  end  of  42  years  from 
the  publication  of  the  book,  tlie  copyright  endures  for 
42  vears.  The  copvright  of  a  book  puljlished  after  the 
death  of  its  autlior  and  after  the  jiassing  of  the  above- 
mentioned  Act  endures  for  42  years  from  the  first  publi- 
cation thereof,  and  is  the  [n-oi)erty  of  the  proprietor  of  the 
author's  manuscript  from  which  such  book  is  first  pub- 
lished, and  his  assigns.^  It  further  makes  provision  against 
the  suppression  of  Ijooks  of  importance,^  the  registration 
and  assignment  of  copyright^  and  suits  for  infringement 
of  copyright.*  The  offender  against  copyright  is  liable  to 
;i  suit  in  the  highest  local  Court  exercising  original  civil 
jurisdiction.  As  the  class  of  cases  provided  for  by  sec- 
tion 7  of  the  Copyright  Act  (XX  of  1.S47)  was  trans- 
ferred to  the  jurisdiction  of  the  Calcutta  Court  of  fSmall 
Causes  by  Act  IX  of  185t>,  notwithstanding  the  express 
language  used  in  section  7  of  the  Copyright  Act,  so  by 
analogs  the  jurisdiction  in  the  same  class  of  cases  arising 
in  the  mofussil  was  transferred  to  the  jurisdiction  of  the 
•Mofussil  Courts  of  Small  Causes  by  Act  XLII  of  1860 
and  Act  XI  of  18G5.  But  sched.  I  of  Act  XII  of  1876, 
Amending  Act  XX  of  1847,  has  now  re-transferred  the 
jurisdiction  in  such  suits  to  the  District  ('ourts.'"' 

Copyright  in  designs  is  regulated  in  British  India  by 
Act  V  of  1888.  A  design  means  some  peculiar  shape, 
configuration  or  form  given  to  an  article,  or  arrangement 
of  lines,  or  the  like  used  on,  or  with,  an  article,  but  not 
the   article    itself  :   and    copyright    means    the    exclusive 


•  Act  XX  of  1817,  s.  1.  XXV  of  1867). 

'  Ih.,  s.  2.  *  l^b.,  s.  7. 

»  lb.,  ss.  3,  5,  6  (as  to  the  rejiis-  *  Hamvfloolkth      v.      Mahomed 

tration  of  books  and  as  to  priutiiii,'-  Anhriin-  Hos.sf.ui,  I.   L.  R.,  6  Cal., 

presses  and    newspapers,    ftce  Act  499  (1880). 
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riolat  to  apply  a  design  to  an  article.^  When  a  design  la 
registered,  the  proprietor  has,  subject  to  tlie  otlier  provisions 
of  the  Act,  copyright  in  the  design  tor  five  years  Irom 
the  date  of  registration.^  The  Act  provides  for  the  regis- 
tration of  designs  and  for  suits  for  the  infringement  of 
copyright, 
iiijunciioiis  §   87.     A  person  who  infringes  the  copyright  of  another 

iiTfringement  '^  liable  to  au  actiou  for  damages  or  account  and  for  an 
of  copyn-rht.  Xnjunction.  So  if  A  pirates  B's  copyright,  the  latter  may 
ol)tain  an  Injunction  to  restrain  the  pirac}'  unless  the 
work  of  which  copyright  is  claimed  is  libellous  or  obscene  ^ 
There  may  be  a  claim  for  an  Injunction  to  restrain  the 
future  infringement  of  the  copyright  and  for  a  mandatory 
order  for  delivery  of  copies  which  have  been  printed  in 
violation  of  the  copyright.  So  in  the  case  given  above 
the  (Jourt  may  also  order  the  copies  i)roduced  by  piracy 
to  be  given  up  and  destroyed."*  The  plaintiff  must  estab- 
lish the  right  claimed  and  its  infringement,  or  threatened 
infringement,  and  he  must  come  for  relief  with  due 
diligence  since  delay  or  acquiescence  will  be  fatal  to  the 
application  unless  accounted  for.  Nor  can  a  man  have 
relief  if  his  own  conduct  has  led  to  the  state  of  things 
that  occasions  the  application.  The  doctrine  applies  not 
only  to  the  cases  of  his  conduct  towards  the  particular 
person  with  whom  the  controversy  subsists,  but  also 
to  cases  where  his  conduct  with  others  may  influence  the 
(Jourt  in  the  exercise  of  its  equitable  jurisdiction.  The 
interference  of  the  Court  by  Injunction  being  founded 
on  pure  equitable  principles,  a  man  who  conies  to  the 
Court  must  be  able  to  show  that  his  own  conduct  in 
the  transaction  has  been  consistent  with  equity  :  a  book 
accordingly  which  is  itself  piratical  or  which  is  immoral, 


1  Act  V  of  188S,  s.   50  :  for  the  Tnj.,  .SS5-.3S7. 

law  anterior  to  this  Act  see  £rtA:e>'v.  ''Act  I   of  1S77,   s.    'Si,  ill.   (r)  : 

Sutherland,  S  B.  L.  R.,  298  (1871).  nen  generally  Kerr,  Inj.,  Cli.  VIII. 

2  lb.,  s.  53.     See  generally  Kerr,  *  lb.,  s.  55,  ill.  (y). 
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indecent  seditious  or  libellou,'!,  cannot  be  protected 
from  invasion.^  No  proprietor  of  copyright  in  any  book 
may  sue  for  any  infringement  of  such  copyright  unless 
an  entry  has  been  made  in  the  registry  book.^  The 
title  to  copyright  is  complete  before  registration  which  is 
only  a  condition  precedent  to  the  right  to  sue.  And, 
.  therefore,  it  was  held  to  be  no  valid  objection  to  a  suit 
that  the  infringeniont  of  copyright  took  place  before 
registration.^ 

Infringement  of  co})yright  has  been  summarised  as 
follows  : — '•  Literary  })roperty  can  be  invaded  in  three 
ways  and  in  three  wavs  only  : — (1)  Where  a  publishw  in 
this  country  publishes  an  unauthorised  edition  of  a  work 
in  which  copyright  exists,  or  where  a  man  introduces  to 
sell  a  foreign  reprint  of  such  a  work,  that  is  open  piracy. 
(2)  Where  a  man  pretending  to  be  the  author  of  a  book 
illegitimately  apijropriates  the  fruits  of  a  previous  author's 
literary  labour,  that  is  literary  larceny. 

"  These  are  the  only  two  modes  of  invasion  against  which 
the  (,'opyrigbt  Acts  have  protected  an  author.  (3)  There 
is  another  mode  which,  to  my  mind,  is  wholly  irrespectiAe 
of  any  co})yright  legislation,  and  that  is  where  a  num 
sells  a  work  under  the  name  and  title  of  another  man  or 
another  man's  work.  That  is  not  an  invasion  of  copy- 
right :  it  is  common  law  fraud  and  can  be  redressed 
by  common  law  remedies."  * 

If  a  case  has  been  made  out  for  an  Injunction,  the 
extent  to  which  the  Injunction  ought  to  go  (that  is 
whether  the  Injunction  shall  be  against  the  whole  work 
or  only  against  a  })art  of  it)  must  depend  in  each  case 
upon  the  extent  of  the  piracy  and  the  nature  of  the  work. 
If  the  pirated  matter  is  considerable  in  amount  and  is  so 


"'  Kevv,Ini..'MS,  oil),  /■!  ihi  rasdK.  ^  MacmiUan  v,  Siirenh    Ckumler 

«  Act  XX  of  18i7,  s.  14  ;  Mokhmic  Deb,  I.  L.  R.,  17  Cal.,  962  (1890). 

V.    W.      Tharkrr,    1    Hyde,    9,    18  ♦  Dirks  v.  Yates,  18  Ch.  D.,  7(>, 

(1861).  90. 
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intornnxed  with  the  original  matter  that  it  cannot  be 
separated,  the  Injunction  will  go  again.-^t  the  whole  work 
generall}'.  If  the  pirated  matter  can  be  separated  from 
the  original  matter,  the  Injunction  will  issue  only  against 
that  particular  part.  If  the  pirated  matter  is  not  con- 
siderable in  quantity  or  of  much  value  in  quality,  or  if^ 
though  considerable  in  value,  it  is  very  small  in  qnantity 
and  quite  out  of  ])roportiou  to  the  mass  of  original  matter, 
the  Court  will  not,  as  a  general  rule,  interfere  by  Injunc- 
tion, but  will  leave  the  plaintiff  to  his  remedy  by  damages.' 
The  principle  of  assessing  damages  in  all  cases  of  literary 
piracy  is  that  the  defendant  is  to  account  for  every  copy 
of  his  book  sold  as  if  it  had  Ijeen  a  copy  of  the  plaintiff 
and  to  pay  to  the  plaintiff  the  profit  which  he  would  have 
received  from  the  sale  of  so  many  additional  copies.^ 

It  is  no  infringement  of  the  copyright  of  a  book  to 
make  bond  fide  extracts  from  it,  or  a  ho7id  fide  abridg- 
ment of  it,  or  to  make  use  of  the  same  common  materials 
in  the  composition  of  another  work,  but  what  constitutes 
a  bond  fide  use  of  a  previous  publication  is  often  a  matter 
of  most  embarrassing  enquiry.''  Where  a  work  has  not 
been  published  an  Injunction  will  be  refused  in  the 
absence  of  satisfactory  evidence  of  the  actual  contents  of 
the  threatened  publication.* 

It  is  not  necessary  that  the  subject-iiuitter  of  a  book  must 
be  perfectl}'  new.  A  new  arrangement  of  old  matter  will 
give  a  right  to  the  j)i'otection  afforded  by  the  law  of 
copyright.  The  plaintiff,  a  bookseller,  in  1884,  brought 
out  a  new  and  annotated  edition  of  a  certain  well-known 
Sanskrit  work  on  religious  observances  entitled  "  Vrtraj,^' 
having  for  that  purpose  obtained  the  assistance  of  Pandits, 

'  Keir,  Iiij.,  lijO,  351.  not  copy  or  imitate  it  to  such  an 

*  Pike  V.  Niclwlas,  2   Ch.,   "JlilJ.  extent  as  to  damage  the  property 

"  Roussac  V.  Thacker,  1  Hyde,  H,  of  the  author  in  his  copyriccht.   Se(i 

23  (18(M) :  a  subsequent  writer  may  Kerr,  Inj.,  3G2— 369. 

make  a  fair  and  legitimate  use  of  *•  Morris  v.  Wriijld,  5  Cli.,  "-'T!!,. 

a  prior   publication,  but  he    may  283. 


INJUNCTIONS    IN    RESPECT    OF    COPYRIGHT.  481 

who  z'ecast  and  rearranged  the  work,  introduced  various 
passages  from  other  old  Sanskrit  books  on  the  same 
subject,  and  added  foot-notes.  In  1885  the  plaintiff 
registered  the  copyright  of  this  work.  In  1886  the  defen- 
dant printed  and  published  an  edition  of  the  same  work, 
the  text  of  which  was  identical  with  that  of  the  plaintiff's 
work,  which  moreover  contained  the  same  additional 
passages,  and  the  same  foot-notes,  at  the  same  places  with 
many  slight  differences.  Held,  that  the  plaintiff's  work 
was  such  a  new  arrangement  of  old  matter  as  to  be  an 
original  work  and  entitled  to  protection,  and  that  as  the 
defendants  had  not  gone  to  independent  sources  for  their 
material,  but  had  pirated  the  plaintiff's  work,  they  must 
be  restrained  by  Injunction.  Held,  also,  that  an  account 
of  the  net  profits  made  by  the  defendants  by  the  sale  of 
the  plaintiff's  book  could  be  ordered  notwithstanding  the 
provisions  of  section  12  of  Act  XX  of  1817,  as  the  result 
of  the  account  would  be  to  give  to  the  plaintiff  what  he 
could  have  claimed  as  damages  nnder  that  section.^ 

The  plaintiffs,  the  partners  of  a  firm  M.  &  Co.,  were  the 
proprietors,  registered  under  5  and  G  Vic,  c.  45,  of  the 
copyright  of  a  selection  of  songs  and  poems,  composed 
by  numerous  well-known  authors,  which  was  prepared  by 
one  P.  and  originally  published  in  1861.  Since  the 
original  publication  the  book  ran  through  several  editions, 
one  of  which  was  published  in  the  year  1882.  The  book 
was  registered  under  the  provisions  of  the  above  Statute 
on  the  8th  February  1889,  the  name  of  both  the  publisher 
and  proprietor  being  entered  in  the  register  as  M.  &  Co., 
the  firm's  address  being  given,  and  the  date  of  the  first 
publication  was  entered  as  the  19th  July  1861.  The 
poems  contained  in  the  book  were  arranged  by  P.,  not  in 
chronological  order  of  their  production,  but  in  gradation 
of  feeling  and  subject,   and  at  the  end  of  the  book  were 

•  Gangavishnu  Shrikisondas  v.  Moreshvar  Bapiiji  Hegishte,  I.  L. 
R.,  13  Bom.,  358  (1888). 
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given  some  notes,  critical  and  explanatory.  On  the 
iStli  January  1889,  the  defendant  publislied,  at  Calcutta, 
a  book  containing  the  same  selection  of  poems  and  songs 
ns  was  contained  inP.'.s'  book.  The  arranoement,  however, 
of  the  defendant's  book  differed  from  P.^s,  in  that  the 
])oems  of  each  author  were  placed  together  and  in  order 
of  their  com])osition.  In  one  of  the  poems  the  defendant 
printeil  forty  lines,  which  were  contained  in  the  work  by 
the  original  author,  but  which  were  omitted  by  P.,  and 
in  another  poem  one  line.  In  many  places  there  were 
differences  of  reading  in  the  two  books,  and  in  m.ort'  of 
punctuation.  In  the  defendant's  book  some  of  the  titb's 
to  the  poems,  which  had  been  assigned  thereto  by  P.  aixl 
not  l^y  the  original  authors,  appeared,  as  well  as  a  good 
many  of  P.'s  notes,  some  with  acknowledgment  and  some 
uithont.  W  ith  each  poem  the  defendant  gave  a  mass  of 
notes,  critical  and  explanatory,  and  he  also  prefixed  to  the 
poems  of  each  author  a  biographical  notice.  The  suit 
was  instituted  on  the 27th  February  1890,  and  the  plaintiffs 
complained  that  the  publication  of  defendant's  book 
constituted  a  breach  of  their  copyright  and  prayed  for  tlie 
usual  relief  by  way  of  Injunction  and  damages.  They 
contended  that  although  the  copyright  in  the  works  of 
the  original  authors  had  long  lapsed,  they  were  entitled 
to  the  copyright  in  the  "  selection  "  made  by  P. 

It  was  contended  on  behalf  of  the  defendant  that  there 
€0uld  be  no  copyright  in  such  a  selection  ;  that  if  an}- 
existed,  the  defendant's  book  did  not  infringe  it  ;  that  th«' 
plaintiffs'  book  being  registered  as  first  published  in  ISCl 
and  the  infringement  charged  being  in  respect  of  the 
edition  of  1882,  and  there  being  no  evidence  to  show 
that  the  same  selection  was  contained  in  the  latter  as  in 
the  former  edition,  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for  ;  that  the  author  of  the  plaintiffs'  book 
being  P.,  in  whom  the  copyright  would  prima  facie  be, 
iind    the   property   being   registered   as   in   the   plaintiff*' 
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firm,  the  registry  was  bad,  as  the  assignment  of  the  copy- 
right to  the  phiintiffs  was  not  shown  ;  that  the  registration 
was  also  had,  as  the  entry  merely  contained  the  name 
and  ad<lress  of  the  phiintiffs'  firm  ;  that  the  publication 
of  the  defendant's  book  having  been  before  the  date  of 
registration,  the  suit  would  not  lie,  and  that  the  suit 
was  barred  by  the  special  limitation  provided  b};-  section  26 
•of  the  Statute  5  and  G  Vic,  c.  45.  Held,  that  such  a 
^'  selection  "  could  be  the  subject-matter  of  copyright,  the 
true  principle  applicable  to  such  cases  being  that  one 
person  is  not  at  liberty  to  use  or  avail  himself  of  thf^ 
labour  which  another  has  been  at  for  the  purpose  of 
producing  his  work,  and  so  take  away  the  result  of  the 
other's  labour,  or  in  other  words  his  property.  Jlcld, 
further,  thiit  the  defendant's  book  constituted  a  piracy  of 
the  plaintiffs'  book,  and  had  infrniged  their  copyright, 
and  that  they  were  entitled  to  the  relief  thev  souoht. 
ITeld,  also,  that  in  the  absence  of  any  evidence  to  tlie 
^•ontrary  it  was  reasonable  to  assume  that  successive  issues 
of  a  book  of  this  kind  under  the  same  name  are  substan- 
tially the  same  book  ;  that  it  was  unnecessary  that  tlie 
registry  should  show  an  assignment  of  the  copyright  b}^ 
P.  to  the  plaintiffs  ;^  that  the  registration  was  not  l)ad  by 
reason  of  the  names  and  addresses  of  the  partners  of  the 
firm  not  being  given  ;  ^  that  the  title  to  copyright  is 
complete  before  registration,  which  is  only  a  condition 
precedent  to  the  right  to  sue,  and  that  the  plaintiffs  had 
not,  therefore,  lost  their  right  of  action  by  reason  of  the 
defendant's  book  being  published  before  theirs  was 
registered  ;^  and  that,  assuming  that  the  rule  of  limitation 
provided  by  section  26  of  the  Statute  was  applicable,  tlm 


*  Weldon  v.  Dirks,  followed,   L.  •  Tuck  v.  Priester,   L.    R.,    19 

R.,  10  Ch.  D.,  247.  Q.  B.  D.,  629;    and  aourhand  v. 

»  Low  V.    RonUedge,   33  L.   J.,  Wallace,  25  W.  R.,  604  ;  W.   N., 

Ch.,   717;  and    Weldon   v.   Dicks,  1877,  p.  1.30,  followed, 
supra,  followed. 
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suit  was  not  barred  by  limitation.^  The  Conrt  accordingly 
decreed  a  perpetual  Injunction  restraining  tbe  printing  or 
saJe  of  the  defendant's  book  as  being  an  infringement 
of  the  plaintiff's  copyright.^ 
Trademark.  §  S8.  A  trade-mark  differs  both  from  copyright  which 
has  already  been  dealt  with  and  from  a  patent,  the  subject- 
matter  of  the  following  paragraph.  A  copyright  like  a 
])atent  relates  to  the  substance  of  an  article  but  differs  in 
that  it  has  reference  to  a  literary  instead  of  a  material 
production.  A  trade-mark  does  not  protect  the  substance 
of  the  article  to  which  it  is  attached  from  being  imitated, 
])ut  it  identifies  an  article  and  indicates  the  source  to 
which  that  article  is  to  be  attributed.^  The  Indian  Penal 
Code  defines  a  trade-mark  to  be  a  mark  used  for  denoting 
that  goods  have  been  made,  are  manufactured,  by  a  parti- 
cular person,  or  at  a  particular  time  or  place,  or  that 
they  are  of  a  particular  quality.*  A  trade-mark  is  a  mark 
used  to  denote  that  goods  are  the  manufacture  or  merchan- 
dise of  a  particular  person,  and  any  symbol,  mark,  name, 
or  combination  of  names,  marks,  and  the  like  may  be  used 
as  a  trade-mark. 

It  must  not  be  assumed  that  every  ornament  which  may 
be  applied  to  the  case  or  flask  or  wrapper  in  which  goods 
are  exposed  for  sale  are  necessarily  trade-marks.  Such 
ornaments  are  often  employed  as  mere  devices  to  arrest 
attention  and  are  not  intended  to  convey  any  other 
meaning.  To  constitute  them  trade-marks  they  must 
have  been  adopted  as  symbols  devised  to  distinguish 
a  particular  class  of  goods  as  the  goods  of  that  class 
manufactured  or  selected  by  a  particular  manufacturer  or 
merchant.^ 

'^  Hogg  V.  Scott,  L.   R.,  18  Eq.,  *  S.  478  ;  this  definition  has  been 

444,  followed.  adopted  by  the  Indian  Merchan- 

'  Macmillan  v.  Suresh  Ghunder  dise  Marks  Act,  1889  (Act  IV  of 

Deb,  I.  L.  R.,  17  Cal.,  951  (1890).  1889). 

■  Sebastian's     Law     of   Trade-  *  Lavergne  v.  Hoo^yer,  I.  L.  R., 

Marks,  3rd  Ed.,  16.  S  Mad.,  149,  153  (1884). 
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The  function  of  the  trade-mark  is  to  give  the  purchaser 
~ii  satisfactory  assurance  of  the  make  and  quality  of  the 
-article  he  is  buying.  It  means  the  mark  under  which  a 
particular  individual  trades  and  which  indicates  the  goods 
to  be  his  goods — either  goods  manufactured  by  him,  or 
goods  selected  by  him,  or  goods  which  in  some  way  or  other 
pass  through  his  hands  in  the  course  of  trade.  It  is  a  mode 
of  desio-natino;  jroods  as  being  the  goods  which  have  been, 
in  some  way  or  other,  dealt  with  by  the  person  who  owns 
the  trade-mark.^  There  may  be  a  right  to  exclusive  use  of 
-a  trade-mark  by  traders  who  are  importers  only.^  "  The 
benefits  derivable  from  the  recognition  of  the  exclusive 
right  of  a  trader  to  his  trade-mark  are  apparent  from  the 
•consideration  that  the  '  trade-mark  is  both  a  sign  of  the 
quality  of  the  article  and  an  assurance  to  the  public  that 
it  is  the  genuine  product  of  his  manufacture.  It  thus 
often  becomes  of  great  value  to  him,  and  in  its  exclusive 
use  the  Court  will  protect  him  against  attempts  of  others 
to  pass  off  their  products  npon  the  public  as  his.  This 
protection  is  afforded,  not  only  as  a  matter  of  justice  to 
him,  but  to  prevent  imposition  on  the  public'  The 
protection  of  trade-marks  is,  therefore,  beneficial  to  the 
public,  since  it  enables  them  to  buy  with  confidence  that 
ihey  are  getting  what  they  require;  while  at  the  same  time 
it  is  beneficial  to  the  manufacturer  since  it  affords  him  the 
pieans  of  securing  the  benefit  of  the  custom  which  he 
deserves  and  which  is  intended  for  him."'^ 

At  common  law,  until  the  Judicature  Acts,  it  was 
necessary  to  prove  that  an  injury  had  been  actually  done 
and  intentional  deception  upon  the  part  of  the  defendant. 

•  In  re  Australian  Wine  Import-  L.  R.,  1  Ch.  App.,  196. 
.^rs,  Ld.,  41  Ch.  D.,  27S;  Sebastian,  •  Sebastian,  op.  cit.,  citing  Man- 
op.  cit.,  3.  hattan  Medicine  Co.  v.  Wood,  108, 

^  Rain  V.   Fleming,  I.  L.  K.,  3  U.  S.  Rep.,  218  (Amer.).     To  the 

Cal.,  417  (1878);  TayZorv,  Fi7V(A-((?/((,  same    effect    see   observations    in 

I.  L.  R.,  6  Mad.,  lOS  (18S2) ;  Sebas-  Lavergne  v.   Hooper,   I.  L.  R.,  '8 

.tian,  op.  cit.,i;Seixo\.ProtJezende,  Mad.,  149,  153  (1884). 
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Ill    equity   it    was   enough   to   show    ttuit    the   defendant 
threatened    to    do    and  would,  it'   not  prevented,  do  that 
injary,  and  it  was  not  neeessary  to  prove  an  actual  fraudu- 
lent intention,  the  remedy  beino-  obtainable  if  the  defen- 
dant's  conduct  has  been  such  as  to  produce  the  effects  of 
fraud,  though  he  may,  in  fact,  have  acted  in  perfect   inno- 
cence.^   It  is  not  enough  to  say  that  there  was  no  fraudulent 
intention.     That  is  no   reason  why  an  Injunction    should 
not  be  granted.     Where  the  defendants  sold  goods  bearing 
the  same  trade-mark  as  the  plaintiff's  merchandise,  and  the 
defendants  stated  that  they  had  nothing  to  do  with  the 
ticket,  as  it  had  been  sent  them  on  goods  from  their  consti- 
tuent at  Glasgow,  and  that   they  had  telegraphed  home  to 
their  constituent  concerning  the  ticket,  and  it  was  argued 
that  no  fraud  have   ever   been   intended,   the    Court  ob- 
served : — "I  do  not  think  I  have  any  option,  if  the  marks* 
which   defendants    have    used,   are    those    of    the    plain- 
tiffs ;    no    matter  what   their  intention  was,   a    perpetual 
Injunction  would  be  granted.     In  the   meantime   an    in- 
terlocutory Injunction  must  issue.     Obviously  there  is  a 
close  imitation.     Interlocutory   Injunction   to  issue   with 

C0StS.'^2 

The  fundamental  rule  is  that  one  man  has  no  right  to 
put  off  his  goods  for  sale  as  the  goods  of  a  rival  trader. 
He  cannot  be  allowed  to  use  names,  marks,  letters  and 
other  indicia  by  which  he  may  induce  purchasers  to 
believe  that  the  goods  which  he  is  selling  are  the  manu- 
facture of  another  person.  Whether  the  defendant  has 
infringed  the  plaintiffs'  rights  depends  upon  the  question 
how^  far  the  defendants'  trade-mark  have  such  a  resem- 

»  lb.,  9,  13  ;  as  to  the  origin  and  it-  Co.,  3  B.   L.  R.,  A  pp.,  4  (18(39) 

history  of  the  right  of  action  in  to  the  same  effect  see //«;;// .B«(/tiMr 

trade-mark  cases,  see  judgment  of  tt-  Co.  v.  Edward,  Dundar,  Kilburn 

Mellish,  L,  J.,   in  Singer  Manu-  <fc Co.,  1  Hyde,  270  (1863);  (following 

facturing    Co,    v.    Wilson,   2   Ch.  Millington  v.  Fo.c,  3  My.  &Cr.,  33) -^ 

D.,  453.  Ewing  d-  Co.  v.  Grant  Smith  <fc  (?0.» 

•  Graham  cfc  Co,  v.  Kerr^  Dodt  -J  Hyde,  185  (1861). 
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blaiice    to    that   of   the   plaintiffs  as   to  be    calculated    to 
mislead  incautious  purchasers.^ 

The  general  principle  upon  which  the  Courts  exercise- 
jurisdiction  in  the  case  of  trade-marks  has  been  stated  tO' 
be  that  "a  manufacturer  who  produces  an  article  of  mer- 
chandise which  he  announces  as  one  of  public  utility,  and 
who  places  upon  it  a  mark  by  which  it  is  distinguishetl 
from  all  other  articles  of  a  similar  kind,  with  the  intention 
that  it  may  be  known  to  be  of  his  manufacture,  becomes 
the  exclusive  owner  of  that  which  is  henceforth  called  his 
trade-mark.  By  the  law  of  this  country,  and  the  like- 
law  prevails  in  most  other  civilized  countries,  he  obtains  a 
property  in  the  mark  which  he  so  affixes  to  his  goods. 
The  property  thus  acquired  by  the  manufacturer,  like  all 
other  property,  is  under  the  protection  of  the  law,  and  for 
the  invasion  of  the  right  of  the  owner  of  such  property, 
t1ie  law  affords  a  remedy  similar  in  all  resjiects  to  that 
by  which  the  possession  and  enjoyment  of  all  property  is- 
secured  to  the  owners."^  And  so  the  Specific  llelief  Act 
declares  that,  for  the  purpose  of  section  54:  which  deals 
with  the  subject  of  perpetual  Injunctions,  a  trade-mark 
is  property.* 

The  common  law  remedy  was  by  an  action  on  the  case 
for  damages  caused  by  the  offender's  fraud  in  whicb 
action  it  was  necessary  to  show  that  the  plaintiff'  had  been 
accustomed  to  use  a  certain  mark  upon  goods  of  his- 
manufacture  to  denote  that  that  was  so,  that  that  mark 
was  known  in  the  trade,  and  that  the  defendant  had 
imitated  the  mark  and  sold  goods  bearing  it,  as  and 
for  the  plaiatifTs  goods,  with  intent  to  defraud ;  the: 
equitable  remedy  was  by  Injunction  together  with  aa 
account,  or  damages,  if  preferred. 


•  Badische  Aniline <t  Soda  Fiibrik  Ch.,  897,  ^>er  Bacon,   V.    C.     See- 

T.  Maneckji  Shapurji  Katrak,  I,  L.  Goodfellow  v.  Prince,  35  Ch.  D.,  13.. 

R.,  17  Bom.,  584,  593,  594  (1893).  •  Act  I  of  1877,   s.  54,  Explana- 

■  Eansome  v.  Graham,  51  L.  J.,  tion. 
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The  law  as  to  trade-marks  is  now  regulated  in  England 
'by  Statute  ^  which  is  not  the  ease  in  this  country  save  as 
to  criminal  proceedings  under  the  Indian  Merchandise 
Marks  Act.^  There  is  no  registration  of  trade-marks  in 
India  as  there  is  in  England.  There  being  no  acquisition 
by  registration  in  this  country,  in  order  to  establish  a 
claim  to  trade-mark,  it  must  be  shown  that  the  mark  has 
been  applied  by  the  plaintiff's  properly,  that  is  to  say, 
that  he  has  not  copied  any  other  person's  mark  and  that 
the  mark  does  not  involve  any  false  representation,  and 
that  the  article  so  marked  is  actually  a  vendible  article 
in  the  market.  For  no  property  in  a  trade-mark  can 
be  acquired  except  through  the  process  of  sale,  or  offering 
for  sale  in  the  market  of  the  article  to  which  the  trade- 
mark is  affixed.^ 

Such  possession  and  use  of  a  trade-mark  in  one  market 
as  to  constitute  a  right  in  it,  establishes  in  the  owner 
thereof  an  exclusive  right  to  that  trade-mark  in  other 
markets,  although  the  owner  may  not  have  used  it  in  such 
markets.*  A  right  to  use  a  trade-mark  may  be  created  by 
license  or  assignment.  There  is  no  length  of  time  re- 
quired  for  the  acquisition  of  a  right  to  a  trade-mark. 
As  it  may  be  acquired  it  may  be  abandoned,  and  no  length 
of  time  is  required  to  constitute  an  abandonment.^ 

The  principle  which  applies  to  the  case  of  a  man  sell- 
ing his  goods  as  the  goods  of  another  applies  to  the  case 
of  a  man  using  the  trade  name  of  another  for  the  purpose 
of  reaping  the  benefit  of  the  reputation  wliich  that  other 
has  already  acquired  in  the  market.  In  imitations  of 
trade  names  used  as  such  and  not  as  trade-marks  on  goods, 
there  is  a  difference  from  trade-marks  proper  :  there  is  a 
false  representation,   but   it  is  a    representation  not  that 

>  See  46  &  t7  Vic,  c.  57.  by  Reginald  Gilbert,  2nd  Ed.,  1892. 

""Act  IV   of  1889    as    amended  ^  Sebastian,  o;;.  r;7,,  93. 

by  Act  IX  of  1891  ;  see  also  the  Sea  *  Larergne  v.  Hooiier,  I.  L.  R., 

Customs  Act  (VIII  of  1878),  and  the  8  Mad,,  149  (1884). 

-edition  of  the  first  mentioned  Act  *  lb.,  154. 
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certain  goods  are  certain  other  goods,  but  that  a  certain 
establishment  is  a  certain  other  establishment,  the  object 
being  that  the  one  establishment  should  obtain  custom 
intended  for  the  other.  Such  cases  are  not  cases  of  trade- 
mark, not  being  concerned  with  marks  placed  on  vendible 
articles  in  the  market,  but  still  the  Court  has  to  proceed 
upon  much  the  same  lines.  The  same  principles  which 
apply  to  the  right  to  use  a  name  are  also  applicable  to  the 
use  of  a  trade  name  or  partnership,  form  or  style.^ 

Where  a  name  or  word  %vas  originally  or  has  become 
descriptive  of  an  article,  it  cannot  be  protected  as  a  trade 
name.  A  trade  name  may,  however,  be  so  appropriated 
by  user  as  to  come  to  mean  the  goods  of  the  plaintiffs, 
though  it  is  not  and  never  was  impressed  on  the  goods 
or  packages  so  as  to  be  a  trade-mark.  Where  it  is 
established  that  such  a  trade  name  bears  that  meaning, 
the  use  of  that  name  or  one  so  nearly  resembling  it  as 
fo  be  likely  to  deceive,  as  applicable  to  goods  not  the 
plaintiffs,  ma}^  be  the  means  of  passing  oft'  their  goods 
iis  and  for  the  plaintiffs  just  as  much  as  the  use  of  a 
trade-mark  ;  and  the  law,  so  far  as  not  altered  by  legisla- 
tion, is  the  same.^' 

§  89.  A  trade-mark  being  property  an  Injunction  will  be  injunctions 
granted    when    the    defendant    invades    or    threatens     to  infringement 
invade   the  plaintiff's   right  to  or  enjoyment  of  that   pro-  "„fi,-ks.'* 
perty.     So  if  A  improperly  uses  the    trade-mark  of  B, 
the    latter    may  obtain     an    Injunction    to    restrain     the 
user,  provided  that  B^s  use  of  the  trade-mark  is  honest.^ 
Mention   has  already  been    made  of  the   acquisition   and 
proof    of    title    to    trade-mark  ;    as    to    what    degree    of 
resemblance  is  necessary  to  constitute   the   fraudulent  or 

•  Kerr,    Inj.,    399 — 401  :   Sebas-  and   see  Archibald   Orr  Ewing  v. 

tian,  op.  cjY.,  18.    .S'f?ealso  Tassaud  Choonedoll  Mullick,  Coryton,    150 

¥.  Tassaud,  44  Ch.  D.,  678.  (1865)  ;  and  generally  Kerr,   Inj., 

■  *  Singer    Maniifat'turitvj   Co.   v.  394,   et    seq. ;    as  to  interlocutoiy 

Loog,  L.  R.,  8  App.  Cas.,  32.  Injunctions      in     particular,     see 

8  Act  I  of  1877,   s.   54,   111.   {w)  ;  Sebastian,  op.  cit.,  191,  192. 
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colourable  imitation  of  a  trade-mark,  it  is  impossible  to 
lay  down  any  general  rule.  In  each  case  as  it  occurs  it 
must  be  ascertained  whether  there  is  such  a  resemblance 
as  that  ordinary  purchasers  purchasing  with  ordinary 
caution  are  likely  to  be  misled.'  The  same  considera- 
tions of  policy  which  prior  to  the  regulation  of  trade- 
marks by  Statute  induced  the  English  Courts  to  protect 
them,  and  to  recognise  in  a  manufacturer  or  selector  a 
right  under  certain  limitations  to  the  distinouishino-  mark 
or  title  under  which  he  offered  his  goods  to  the  public 
and  to  mulct  in  damages  any  other  person  who  inten- 
tionally infringed  a  trade-mark  so  adopted,  have  induced 
the  Courts  in  this  country  to  accept  as  consonant  with 
equity  and  justice  the  general  rules  which  obtained  in 
commercial  countries  respecting  trade-marks.  Of  course 
the  Courts  in  British  India  would  only  recognise  the 
particular  provisions  of  the  Satute  law  of  other  countries 
in  so  far  as  may  be  necessary  for  the  determination  of 
rights  which  have  been  acquired  under  such  provisions, 
unless  indeed  by  the  law  of  England  or  British  India  they 
are  directed  to  do  so.-  Though  the  principles  of  English 
law  are  generally  applicable,  it  must  not  be  supposed 
that  cases  in  this  country  are  always  to  be  decided  on  the 
same  principles  as  those  which  are  followed  in  England.^ 

The  ground  upon  which  a  person  is  restrained  from  using 
another's  trade-mark  is,  that  he  is  gaining  an  advantage 
by  the  use  of  a  particular  trade-mark,  which  is  the  property 
of  another.  It  is  not  necessary  to  prove  intentional  fraud, 
or  to  shew  that  persons  have  been  actually  deceived.  It 
is  sufficient,  if  the  Court  be  satisfied,  that  the  resemblance 
is  such  as  would  be  likely  to  cause  the  one  mark  to  be 
mistaken  for  the  other.* 

'  See  Kerr,  Inj.,  415,  «t  seq.  270  (1863). 

'  Laverrjne  v.  Hooper,  I.  L.  R.,  *  Ewiiuj  <(.•  Co.  v.  Grant   Smith 

8  Mad.,  152,  153  (1881).  cC    Co.,    2  Hyde,    185    (1864);  see 

*  Hugh  Balfour  d;  Co.  W.Edward,  report    of    case    iu    1     Hyde,      1 

Bundar,  Kilburn  d:  Co.,  1  Hyde,  (1863). 
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"  Xo  trader  can  complain  against  a  rival  trader  in  regard 
to  anv  announcement  he  makes  concerninr;;  the  fioods 
which  he  sells,  so  long  as  no  statement  is  made  ^Yhich  is 
untrue,  or  calculated  to  mislead.  But  l)esides  making 
use  of  ordinary  language  and  their  own  names,  in  order 
to  announce  to  the  public  ^hat  they  whh  to  make  known 
with  respect  to  their  goods,  traders  are  in  the  habit  of 
resorting  to  a  variety  of  devices  in  order  to  catch  the  eve 
of  the  public,  and  to  represent  to  them  in  a  striking  man- 
ner what  they  wish  to  announce.  Sometimes  they  wrap 
their  goods  in  a  fanciful  cover,  sometimes  they  impress  upon 
their  goods  a  fanciful  name,  at  other  times  a  fanciful  plant 
or  animal  ;  and  when  a  trader  specially  selects  and  appro- 
priates to  himself  for  the  purpose  of  distinguishing  his 
goods  a  device  of  this  kind,  that  device  becomes  his  trade- 
mark proper,  and  no  one  else  is  allowed  to  use  it.  But  if, 
without  any  such  special  selection  and  ap[)ropriatiou,  the 
goods  of  the  trader  do  in  fact  happen  to  bear  some  parti- 
cular mark,  and  this  mark  has  come  to  be  associated  by 
the  public  with  this  trader's  name,  so  that  all  goods  bearino- 
that  mark  are  supposed  to  come  from  him.  then  also  the 
hiw  will  not  allow  any  person  to  use  a  murk  of  this 
latter  description  any  more  than  it  will  allow  him  to  use 
a  rival  trader's  trade-mark  proper  and  for  this  reason, 
because  in  either  case  there  is  made,  or  there  is  assumed 
to  be  made,  a  representation  to  the  public  which  is 
false,  namely,  that  the  goods  which  are  the  goods  of 
one  trader  are  the  goods  of  another.  But  this  distinc- 
tion has  been  drawn  between  these  two  cases.  If  it  be 
shown  that  a  trader  has  infringed  a  rival  trader's  trade- 
mark proper,  that  is  to  say,  the  marlv  which  another 
trader  has  specially  selected  and  appropriated  for  th(^ 
purpose  of  distinguishing  his  goods,  the  Court  will,  without 
farther  evidence,  at  once  interfere,  taking  it  for  granted 
that  such  a  proceeding  is  calculated  to  deceive  the  public  ; 
whereas,  if  the  mark  be  one  which  has  not  been  specially 
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selected  and  apj)ropriated  by  the  trader  for  this  purpose, 
evidence  must  be  given  to  show  that  the  mark  was  so 
understood  by  the  public  as  to  make  it  clear  that  the 
proceeding  had  either  deceived,  or  was  at  least  calculated 
to  deceive,  the  public.  ]\larks  of  both  these  kinds  are 
usually  called  trade-marks  and  the  distinction  between  the 
two  cases  is  not  one  of  principle,  but  it  is  one  which  is 
convenient  when  examining  the  evidence  I)y  which  it  is 
sought  to  prove  the  infringement."  ^ 

"  The  general  princijik's  on  which  the  Court  gives  relief 
in  cases  of  trade-mark  are  to  l)e  found  in  Perrii  v. 
Truejitt^  Croft  v.  ]^a!j^  Leatiier  Cloth  Company/  v. 
American  Leather  Cloth  Company.^  These  principles  are 
applied  to  different  classes  of  cases — first,  to  those  of  imi- 
tation of  the  entire  trade-marks,  about  which  no  question 
could  exist  ;  secondly,  to  imitation  so  nearly  resembling 
the  entire  original  as  to  be  colourable  though  not  fraudu- 
lently so  [Millin</to/i  V.  Fo.r^;  of  which  Croft  v.  Day^  is 
an  example]  ;  thirdly,  to  a  class  of  cases  where  the  entire 
original  was  not  very  closely  copied,  as  discussed  in 
Leather  Cloth  Company  v.  American  Leather  Cloth  Com- 
pany.'^   Then  there  are  cases  governed  by  the 

subordinate  principle  enunciated  bj^  Lord  Cranworth  in 
Sei.i'o  V.  I^rovezende}  viz.  : 

'  1  do  not  consider  the  actual  physical  resemblance  of 
the  two  marks  to  be  the  sole  question  for  consideration.  If 
the  goods  of  a  manufacturer  (an  importer  I  hold  to  be  the 
same)  have,  from  the  mark  or  device  he  has  used,  become 
known  in  the  market  by  a  particular  name,  1  think  that  the 
adoption  by  a  rival  trader  of  any  mark  which  will  cause  his 
goods  to  bear  the  same  name  in  the  market  may  be  as  much 


»  Rum   V.  Flemiiir,,  I,  L.  R.,  3  *  11  H.  L.,  538, 

Cal.,  430,  431  (187S) ;    .see  Bar/oio  »  3  M.  &  C,  3;38. 

V.  Gohimlram,  1.   L.  K.,  24  Cal.,  «  7  Beav,,  84. 

-374  (1897).  '  11  H.  L.,  538. 

8  G  Beav.,  GO.  e  l.  r.^  i  ^2\\.  App.,  196. 

•  7  Beav.,  84. 
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a  violation  of  the  rin;hts  of  that  rival  as  the  actual  copy  of  his- 
device.'  This  principle  is  recognized  in  RaUi  v.  Fleming,^ 
Orr  Eunnii  Sc  Co.  v.  Johnston  Sf  Co.,^  Ford  v.  Foofe,"^ 
Edlesten  v.  Edlesten,'^  Kinahan  v.  Bolton,^  Braliam  v. 
Bustard,^  Wotherspoon  v.  Carrie  J  In  Cope  v.  Evans,^ 
where  the  question  was  as  to  the  use  by  defendant  of  the 
word  '  Prairie '  on  cigar  boxes,  which  word  plaintiff  had 
used  in  conjunction  with  other  words,  none  of  the 
principles  above  referred  to  were  disputed,  but  were 
admitted  by  Sir  Charles  Hall,  V.  C.  On  the  evidence  he 
held  that  the  use  of  the  word  *  Prairie  '  w^as  not  cal- 
culated to  cause  defendant's  tobacco  to  bear  the  same 
name  as  the  plaintiff's  tobacco,  or  to  caus^  defendant's 
tobacco  to  be  passed  off  as  plaintiff's."  ^  No  trader  im- 
porting goods  can  lawfully  adopt  a  trade-mark  which  is 
calculated  to  cause  his  goods  to  bear  in  the  market  the 
same  name  as  those  of  a  rival  trader.'" 

The  question  of  the  right  to  the  exclusive  user  of  a  trade- 
mark or  trade  number  is  largely,  if  not  entirely,  a  question 
of  fact,  and  the  question  whether  it  exists  in  any  given 
case  must  depend  upon  whether  the  evidence  in  that  case 
is  sufficient  to  show  such  an  association  or  connection 
between  the  mark  or  the  number,  and  the  firm  which  uses  it 
as  to  indicate  to  the  ordinary  purchasers  in  the  market  that 
the  goods  are  the  goods  of  that  particular  firm.  To  show 
that  a  particular  trade  number  has  acquired  a  reputation 
in  the  market,  and  that  purchasers  buy  the  goods  by 
that  number  and  not  from  an  examination  of  the  nature  or 
quality  of  the  cloth,  is  not  sufficient  to  establish  the  right 
of  exclusive  user  of  that  number.      There  must  be  such  an 


»  1.  L.  R.,  3  Cal.,  417.  «  1  H.  &  M.,  4i7. 

a  L.   R.,  13   Ch.  D.,  434.  sub-          ->  L.  R.,  5  H,  L.,  508. 

sequently  confirmed  on  appeal,  L.  »  L.  R,,  18  Eq.,  138. 

R.,  7  App.  Ca.,  219.  •  Taylor  v.    Virasami   I.  L.  R., 

'  L.  R.,  7  Ch.  App.,  611.  6  Mad.,  110,  111  (1882). 

*  1  DeG.  J.  &  S.,  185.  >•  lb. 

»  15  I r.  Chanc.  Rep.,  75. 
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aissociation  between  the  number  and  the  firm's  name  as  to 
indicate  in  the  understanding  of  the  public  that  the  goods 
bearing  tliat  numljcr  came  from  that  particular  firm.  The 
right  of  exclusive  user  of  a  name  or  a  number  as  a  trade- 
mark  is  not  an  absolute  and  unqualified  right  which  would 
entitle  the  owner  to  prevent  another  person  from  using  it 
under  all  circumstances.  It  is  only  when  the  use  of  that 
name  or  number  deceives  or  is  reasonably  likely  to  deceive 
the  public  that  it  can  be  interfered  with  or  prevented. 
There  must  be  a  reasonable  probability  of  purchasers  being 
deceived,  it  is  not  enough  to  show  a  mere  possibility  of 
deception.^ 

In  the  undiM'inentioned  case*  the  plaintiffs  from  1<S72 
imported  and  sold  an  article  described  as  7^1bs.  grey 
shirtings  and  marked  as  follows  :  "In  the  centre  of  each 
piece  of  cloth  is  a  stamp  in  blue  colour  of  a  turtle  in  a  star 
with  the  words  '  trade-mark;'  immediately  underneath,  in  a 
semi-circular  form,  is  the  name  '  Fleming,  Galbraith  A:  Co., 
Manchester,'  and  under  this  the  number  39  within  a  star, 
and  at  the  bottom  of  each  piece  the  number  2,008."  In 
1877  the  plaintiffs  discovered  that  the  defendants  were 
importing  from  the  same  manufacturers,  and  selling  cloth 
of  a  similar  qualit}-  marked  as  follows  :  "  A  stamp  in  blue 
colour  of  a  rose  in  a  square  ;  underneath  are  the  words 
'  Ralli  and  ]\Iavrojani '  arranged  in  a  semi-circular  form, 
and  under  this  the  number  39  in  a  star  and  at  the  bottom 
the  number  2.008."  On  the  facts  of  the  case  the  lower 
Court  (Macpherson,  J.)  granted  an  interim  Injunction  to 
restrain  the  defendants  from  so  marking  their  cloth,  on 
the  ground  that  it  was  a  colourable  imitation  of  the  plain- 
tiff's mark  and  calculated  to  mislead  the  public  ;  an<l  on 
appeal  the  Court  (Garth,  C.  J.,  and  Markby,  J.)  upheld 
that  decision  so  far  as  to  continue  the  Injunction.  Held 
per  Garth,  C.  J.  :  If  the  imitation  of  the  plaintiff's  marks 

»  Barlotd  V.    Gohhidnnn,   I.   L.  "  Balli  v.    Fleming,  I.  L.  R,  3 

R.,  24  Cal.,  .364  (1897).  Cal.,  417  (1878). 
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generally,  or  the  nse  of  the  number  2,008  in  particular, 
would  be  calculated  to  deceive  or  mislead  the  public,  the 
defendants  ou^ht  to  be  restrained  from  such  use  or  imita- 
tion. Under  the  circumstances  the  use  of  their  marks 
by  the  defendants  ^vould  be  calculated  to  deceive  the 
public  into  the  Ijelief  that  they  were  purchasing  goods 
imported  by  the  plaintiffs.  Per  Markby,  J.  :  The  number 
2,008  was  not  part  of  the  plaintiff's  trade-mark  proper, 
nor  on  the  evidence  was  it  so  associated  with  the  plaintiff'? 
name  as  to  indicate  to  the  public  that  the  goods  bearing 
that  number  came  only  from  the  plaintiff's  firm  as  import- 
ers. On  the  evidence  it  was  merely  a  quality  mark,  and 
therefore  not  calculated  to  mislead  the  public  into  the 
belief  that  they  were  purchasing  the  plaintiff^s  goods, 
while  in  fact  they  were  purchasing  those  imported  by  the 
defendants. 

In  the  undermentioned  case^  the  plaintiffs  sued  the 
defendant  for  an  infringement  of  their  label  used  on  tins 
of  aniline  dye,  which  they  imported  into  Bombay.  The 
label  covered  the  top  of  the  tin,  and  bore  upon  it  the 
picture  of  an  elephant  in  the  centre  of  a  curved  band  : 
the  rest  of  the  label  being  a  combination  in  green,  red 
and  gold,  representations,  for  the  most  part,  of  coins, 
medals  and  tracing.  The  defendant  was  the  agent  in 
Bombay  of  Oassella  &  Co.,  of  Frankfort.  Prior  to  1892 
Cassella  &  Co.  had  imported  aniline  dj^e  into  Bombay  in 
tins  bearing  a  label,  the  chief  feature  of  which  was  an 
elephant.  Of  that  label,  however,  the  plaintiffs  did  not 
complain.  But  in  January,  1892,  Cassella  &  Co.  adopted 
a  new  label,  also  bearing  the  picture  of  an  elephant, 
different  in  some  respects  from  the  picture  on  the  plaintiffs' 
label  and  with  new  surroundings,  to  none  of  which,  taken 
separately,  did  the  plaintiffs  object,  but  they  complained 
that  in  its  general  effect  this  new  label  was  so  similar  to 

•  Baclische  Aniline  and  Soda  Katrak,  I.  L.  R.,  17  Bom.,  5<S4 
Fahrik      v.      Maneckjl     S/tapitrJi       (1893). 
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their  trade-mark  as  to  amount  to  a  colourable  imitation 
thereof,  and  to  be  likely  to  deceive  purchasers.  It  was 
held  that  the  plaintiffs  were  entitled  to  an  Injunction 
against  the  defendant.  It  was  also  held  by  Sargent,  C.  J., 
who  referred  to  the  remarks  of  Lord  Sclborne  in  Johnston 
V.  Orr  Eiring^ : — That  the  question  in  a  case  of  this 
description  is  not  what  would  be  the  effect  on  brokers  or 
even  dealers  in  Bombay,  but  how  the  label  would  be 
likely  to  strike  incautious  or  unwary  purchasers,  such  as 
are  to  be  found  more  particularly  in  the  mofussil,  that 
the  attention  of  such  purchasers  would  be  arrested  by  the 
general  effect  of  the  label,  and  that,  notwithstanding 
such  differences  as  undoubtedly  existed  in  respect  to  the 
colour  and  size  of  the  elephant  and  in  some  other  respects, 
would  regard  the  labels  as  symbolical  of  the  plaintiffs' 
goods.  It  was  also  held  by  Starling,  J.,  that  it  is  quite 
possible  for  a  label,  no  part  of  which  is  a  copy  of 
another  label,  to  be  a  colourable  imitation  of  that  other 
label,  and  to  be  so  like  it  in  general  appearance  as  to  be 
likely  to  deceive  purchasers. 

The  Court  in  dealing  with  a  motion  for  a  temporary 
Injunction  will  endeavour  as  much  as  possible  to  avoid 
prejudicing  the  defendant's  case  at  the  hearing  of  the 
cause  when  the  Court  may  probably  be  supplied  with 
fuller  materials  than  it  has  upon  the  motion  for  ascertain- 
ing the  truth  .^ 

The  interference  of  the  Court  by  Injunction  being 
founded  upon  purely  equitable  principles,  no  Injunction 
will  be  granted  when  the  conduct  of  the  applicant  or  his 
agents  has  been  such  as  to  disentitle  him  to  the  assistance 
of  the  Court.^  So  a  plaintiff  who  in  other  respects  would 
be  entitled  to  obtain  a  remedy  against  an  infringer  may 
yet  be  deprived  of  his  right  by  reason  of  some  fraudulent 

•  7  App.  Cas.,  219.  «  Act  I  of  1877,  s.  56,  cl.  (j). 

2  Jtalli  V.   Fleming,   I.  L.  R,,  3       See  Kerr,  Inj.,  411. 
Cal.,  422,  423  (1878). 
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statement  contained  in  bis  own  trade-mark.'  Again  delay 
and  acquiescence  may  deprive  a  man  of  his  right  to  the 
protection  of  the  Court. ^  Inasmuch  as  however  in  a  case 
where  no  proof  of  actual  deception  is  produced,  the  Court 
has  to  try  a  hypothetical  case,  turning  on  the  probabilities 
of  deception,  as  to  which  witnesses  could  probably  be 
brought  forward  by  both  sides — a  person  who  believes 
others  to  be  infringing  his  trade-mark  is  entitled  to  wait 
until  he  can  collect  a  sufficient  number  of  cases  to  prove  to 
the  Court  that  the  proceedings  of  which  he  complains 
do  actually  deceive  the  public.^  Even  if  the  delay  has 
not  been  such  as  to  disentitle  the  plaintiff  to  his  Injunc- 
tion, it  may  yet  obtain  indulgence  for  the  defendants,  or 
the  account  or  damages  may  be  withheld,  or  the  plaintiflt' 
may  be  left  to  pay  his  own  costs.* 

The  owner  of  a  trade-mark  may  be,  in  respect  of  that 
mark,  as  in  respect  of  any  right,  estopped  by  his  conduct 
from  denying  the  title  of  another  person.  So  Vvdiere  the 
plaintiffs  by  their  conduct  led  the  defendant  to  believe 
that  they  claimed  no  right  to  a  certain  trade-mark,  and 
that  it  was  open  to  the  defendant  to  adopt  it  as  his  own, 
and  the  defendant  did  adopt  it,  and  by  his  industry  secured 
a  wide  popularity  for  it  in  the  Indian  market,  it  was  lield 
that  the  plaintiffs  were  estopped  from  denying  the  defend- 
ant's right  to  use  the  trade-mark  in  the  Indian  market.^ 

An  action  for  an  Injunction  may  be  brought  against  an 
agent  or  against  a  person  employed  in  effecting  only  a 
part  of  the  transaction  such  as  a  person  employed  to 
engrave  or  print  spurious  labels  or  marks,  or  against  an 
innocent   person,  such  as  carrier,  shipowner,  wharfinger 


»  See  111.    (c)  to  s.  56,  Act  I  of  •  Lee    v.  Haleii,  L.   R.,   5  Ch., 

1877:  Perry  v.    Truefitt,  6  Beav.,  155,160, 

66;  Pidding  v.  How,  8  Sim.,  477  ;  "  Sebastian,  02>  nil.,   227,    228; 

aud  other  cases  cited  in  Sebastian,  and    enerally  as  to  costs  see  Kerr, 

op  cit.,  228  ;  Kerr,  Inj.,  111.  In      424. 

"  See  cases  cited   in  Sebastian,  *  Lavergne  v.  Hooper,  I.  L.  R., 

op  cit.,  222  ;  Kerr,  Inj.,  414,  8  Mad.,  149  (1884). 

W,  IR  32 
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who  may  have  temporary  possession  oi"  the  articles 
impressed  with  a  spurious  trade-mark  ;  and  a  person  who 
at  the  desire  of  another  imposes  upon  goods  a  trade-mark 
which  belongs  to  a  third  party  may  be  made  a  party  to 
the  action  along  with  his  principal.' 
Pat.ents.  §   90.     A  trade-mark  differs  from  a  patent  in  many  re- 

spects. "  In  the  former  case  the  article  sold  is  open  to  the 
whole  world  to  manufacture,  and  the  only  right  the  plaintiff 
seeks  is  that  of  being  able  to  say,  '  Don't  sell  any  goods 
under  my  mark.'  He  may  find  his  customers  fall  off  in 
consequence  of  the  defendant's  manufacture  ;  but  it  does 
not  necessarily  follow  that  the  plaintiff  can  claim  damages 
for  every  article  manufiictured  by  the  defendant,  even 
though  it  be  under  that  mark.  On  the  other  hand,  every 
sale  without  license  of  a  patented  article  must  be  a  damage 
to  the  patentee."-  In  the  case  of  a  trade-mark  "  the  pro- 
perty and  right  to  protection  is  in  the  device  or  symbol 
which  is  invented  and  adopted  to  designate  the  goods  to 
be  sold  and  not  in  the  article  which  is  manufactured  and 
sold."3 

The  benefit  conferred  upon  the  public  by  the  commu- 
nication of  a  new  invention,  which  after  a  limited  period 
all  can  use,  is  the  consideration  in  respect  of  which  a 
monopoly  of  the  invention  is  granted  to  the  inventor  for 
that  limited  period.* 

The  law  of  British  India  relating  to  inventions  is  now 
contained  in  Act  V  of  1888,  the  Inventions  and  Designs 
Act,  of  which  the  first  forty-nine  sections  deal  with 
Inventions  and  the  remaining  sections,being  an  adaptation 
of  Part  III  of  the  English  Act  of  1883,  deal  with 
Designs.  The  prior  Act  XV  of  1859,  an  Act  for  granting 
exclusive    privileges   to  inventors    in    India,   as   regards 

'  Kerr,  Inj.,  40S.  ing  Godillot  v.  Hazard,  49   How 

*  DavPiijiort  v.  Itijlands,  L.  R.,  Pr.,  5  (Amer.). 

1  E(i.,302, 2Jer  Wood,  Y,  C.  *  Cheavin  v.   Walker,  5  Ch.  D., 

'  Sebastian  oil  Tr.t  de-Marks,  cit-  850,  SU3. 
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substantive  law,  followed  for  the  moi^t  part  with  variations 
the  main  lines  of  the  English  law.  As  regards  the 
procedure  for  obtaining  an  exclusive  privilege  it  was 
altogether  different  from  the  English  Procedure.  On 
petition  and  leave  given  to  file  a  specification,  and  on  the 
specification  being  filed  within  the  prescribed  period,  the 
exclusive  privilege  sprang  into  existence  by  mere  opera- 
tion of  law,  provided,  of  course,  that  the  claim  was  well 
founded  in  substance — a  matter  of  which  the  claimant,  as 
in  England,  took  the  risk.  Though  during  the  period, 
exceeding  a  quarter  of  the  century,  for  which  the  Act 
of  1859  was  in  operation,  it  worked  on  the  whole  satis- 
factorily, difficulties  from  time  to  time  arose,  and  the 
increasing  resort  to  the  Act  in  and  prior  to  the  year  1887 
brought  them  into  greater  prominence.  Though  these 
difficulties  were  not  of  such  a  kind  as  to  require  in  the 
opinion  of  Government  any  alteration  which  would  affect 
the  main  principles  of  the  Act,  still  as  their  removal  was 
very  desirable,  it  was  decided  to  pass  the  present  Act  and 
to  incorporate  in  it  certain  provisions  suggested  by  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  which  was 
then  the  law  in  England.^ 

An  invention  includes  an  improvement.^  The  inventor 
of  a  new  manufacture  may  apply  for  leave  to  file  a  speci- 
fication  thereof.^     The    object   of    a    specification    is    to 

»  Statements    of    Objects     and  I.  L.  R.,  2  All.,  368  (1879)  [License 

Reasons,  Inventions  and  Designs  —measure  of  damages—"  publicly 

Bill,   Gazette    of    India,    Jan,    8,  or   actually    used  "—particulars] ; 

1887,  PartV,  p.  15.  SeealsoG'rtSfWe  Petman  v.   Bull,  I.  L.  R,,  5  AIL, 

of  India,  Feb.  18,   1888,  Tart  V,  ,371     (1883)    r,Jurisdiction  —  parti- 

p,  3,    See  the  following  decisions  culars] ;  Ledgard  v,  Btdl,  I.  L.  R., 

passed  under  that  Act:  Kinmond  9  All.,   191  (1886)  [Jurisdiction— 

V.  Jackson,  1  C.  L.  R.,  66  (1877)  ;  particulars].     In  the  matter  of  D. 

[Improvement— Useful    invention  H.  R.  Moses,  I.  L,  R,,  15  Cal.,  214 

—novelty— piracy— patent  combi-  (1888)  [License], 

nation— Injunction,    account     of  ^  ^^t  V  of  1888,  s,  4  (1), 

profits  —  damages  —  Limitation] ;  *  ib.,  s,  5  ;  as  to  applications  in 

S.  C,  I.  L,  R,,  3  Cal.,  17  (1877)  respect    of     contemporaneous    iu- 

[Limitation]  :    Sheen  v.    Johnson,  ventions,  see  s.  7,  ib. 
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prevent  ;i  patent  being  granted  for  known  things  and 
to  secure  to  the  public  the  benefit  of  the  invention  after 
the  expiration  of  the  time  fixed  for  the  duration  of  the 
monopoly..  Upon  such  application  the  Governor-General 
may,  after  such  enquiry  as  he  thinks  fit,  make  an  order 
authorising  the  applicant  to  file  a  specification  of  the 
invention.'  If  within  six  months  from  the  date  of  such 
order,  or  within  the  further  time  allowed,  the  applicant 
duly  files  a  specification  of  his  invention,  he  is  entitled 
to  the  exclusive  privilege  of  making,  selling  and  using 
the  invention  in  British  India,  and  of  authorising  others 
so  to  do  for  a  term  of  fourteen  years  from  the  date  of 
the  filing  of  the  specification.^  Under  certain  circum- 
stances the  exclusive  privilege  may  be  extended  for  a 
further  term  not  exceeding  seven,  or  in  exceptional 
cases,  fourteen  years.^  A  person  is  not  entitled  to  an 
exclusive  privilege  if  the  invention  is  of  no  utility,  or 
is  not  new,  or  the  applicant  is  not  the  inventor,  or  if 
the  specification  is  not  in  order,  or  if  his  application 
contains  a  wilful  or  fraudulent  misstatement,  or  if  the 
application  for  leave  to  file  the  specification  was  made 
after  one  year  from  the  date  of  the  acquisition  of  an 
exclusive  privilege  in  respect  of  the  invention  in  any 
place  beyond  the  limits  of  British  India  and  the  United 
Kingdom.* 
Injunctions  §    91.     An  invcntor  may  institute  a  suit  in  the  District 

against  in-  /-^         ,  .      ,  "       i  i       •  ,  i 

ffingenient  tourt  agaiust  any  person  who,  during  the  continuance 
of  patents.  ^^  ^^  exclusive  privilege  acquired  by  him  under  this 
Act  in  respect  of  an  invention  makes,  sells,  or  uses  the 
invention  without  his  license,  or  counterfeits  or  imitates 
it.^  And  any  person  may  apply  to  a  High  Court 
for  a    rule   to    show    cause   why  the  Court  should    not 


*  ib.,  s.  6. 
«  ib.,  s.  8. 
«  ib.,s.  15. 

*  ib.,  a.  20. 


*  ib.,  s.  29 :  as  to  the  delivery 
of  particulars  in  such  a  suit,  sfe 
s.  ,37.  ih. 
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declare  that  an  exclusive  privilege  in  respect  of  an 
invention  has  not  been  acquired.^  In  such  a  suit  for 
infringement  of  patent  the  plaintiff  may  claim  an  Injunc- 
tion and  either  an  account  of  })rofits  or  damages.  tSo  if 
^1  infringes  B's  patent,  if  the  Court  is  satisfied  that  the 
patent  is  valid  and  has  been  infringed,  B  may  obtain  an 
Injunction  to  restrain  the  infringement.^  In  order  to 
warrant  the  interference  of  the  Court  by  Injunction  in 
support  of  a  patent  right,  it  is  necessary  to  make  out  a 
good  prima  facie  title  and  either  a  fair  prima  facie  case 
of  infringement  or  that  the  defendant  intends  or  threatens 
to  infringe  the  patent,  for  if  the  latter  fact  is  established 
an  Injunction  will  be  granted  even  although  no  actual 
infringement  has  taken  place.  Infringement  involves  sub- 
stantial identity  with  the  subject  of  the  privilege.  'J'here 
must  in  this  as  in  every  other  case  have  been  no  delay  or 
acquiescence,  and  the  conduct  of  the  applicant  and  his 
agents  must  not  have  been  such  as  to  disentitle  him  to 
the  assistance  of  the  Court.  In  addition  to  an  Injunc- 
tion a  patentee  can  have  an  enquiry  into  damages  or  an 
account,  but  he  cannot  have  both.^ 

'  ib,,  s.  30.  *  See  generally   Kerr,  Inj.,  295 

^  Act  I  of  1877,  s.  54,  111.  (?().  -345. 


CHAPTER  XII. 

Injunctions  to  stay  wrongful  acts  of  a  special 

NATURE. 

§  92.  Summary  of  precedingx'Hap-       §93.  Injunctioxs  to  stay  wrongful 
ters.  acts  of  a  special  nature. 

pStng"^  ^  ^^-  The  preceding  Chapters  have  dealt  ^vith  the  issue 
chapters.  of  Injunctions  in  those  instances  in  which  the  jurisdiction 
has  besn  most  frec^uently  exercised.  These  are  firstly  cases 
in  which  the  Injunction  has  been  sought  in  restraint  of 
judicial  proceedings,  and  secondly  those  in  which  it  has 
been  sought  in  respect  of  matters  other  than  judicial  pro- 
ceedings. The  latter  class  of  cases  includes  Injunctions 
against  the  breach  of  contract  and  the  commission  of  civil 
wrongs  or  torts.  Of  such  wrongs  a  selection  has  been  made 
of  those  only  which  are  of  common  occurrence,  viz.,  de- 
famation, waste,  trespass,  nuisance,  copyright,  trade-mark 
and  patent. 

sterwrong'fu°       ^   ^^'    ^^  ^""**^  "°*^  howevcr  be  supposed  that  relief  by 
acts  of  a  Injunction   is  in  any  manner  limited  to  the  class   of  cases 

hereinbefore  specifically  dealt  with.  Such  relief  is  given 
to  prevent  a  party  from  doing  that  which  he  is  under  an 
obligation  not  to  do.  There  may  be,  and  in  fact  are,  many 
obligations  of  a  special  nature,  other  than  those  alread}' 
dealt  with,  the  breach  of  which  may  be  restrained  by 
Injunction. 

So  where  the  plaintiffs  sued  for  an  Injunction  to 
prevent  the  defendant  from  interfering  with  their  right 
to  present  to  certain  persons  at  a  certain  festival  in  a 
certain  temple  a  crown  and  water,  and  the  lower  Courts 
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found  that  the  pUiiutiffs  j^ossessed  the  right  claimed  and 
granted  the  Injunction  ;  it  was  held  that  the  suit  was 
cognizable  by  a  Civil  Court  under  section  11  of  the 
Code  of  Civil  Procedure  and  that  the  Injunction  was 
properly  granted.'  So  where  a  certain  section  of  the 
Mahoniedan  connn unity  had  been  for  many  years  in  the 
habit  of  burying  their  dead  near  a  darr/a  in  the  plaintiff's 
hind,  the  plaintiff  sued  for  an  Injunction  restraining  them 
from  exercisino;  this  rioht  in  future.'^  Again  the  North- 
West  Provinces  and  Oudli  Municipalities  Act,  1883,  not 
conferring  the  powers  given  by  Act  XV  of  1873,  to 
"cancel  or  vary"  a  tax  imposed,  the  procedure  to  be 
adopted  for  the  enhancement  of  an  existing  tax  must  be 
the  same  as  that  prescribed  for  the  imposition  of  a  new 
tax.  In  imposing  a  new  tax  the  procedure  laid  down  in 
section  42  of  Act  XV  of  1883  must  be  strictly  followed. 
Where,  therefore,  neither  the  special  meeting  of  the  Board 
at  which  an  assessee's  objections  to  a  proposed  tax  were 
considered,  nor  the  special  meeting  at  which  the  tax  was 
finally  imposed,  were  properly  constituted  within  the 
meaning  of  section  29  of  Act  XV  of  1883,  it  was  held 
that  the  imposition  of  the  tax  was  invalid  and  that  there 
was  nothing  in  the  Specific  Relief  Act  to  i^revent  the 
High  Court  from  granting  an  Injunction  against  ;i 
municipality  as  part  of  the  remedy  in  a  regular  suit.^ 
Injunctions  have  also  been  granted  between  husband  and 
wife,  against  parents  with  respect  to  the  custody  and 
education  of  children,  relating  to  marriage,  ships,  and 
other  matters  too  numerous  to  be  mentioned.*  In  fact 
it  may  be  generally  said  that  there  is  no    legal  right  in 

*  Srinivasa  v.   Tiruvenrjada,   I.  L.  R.,  23  Bom.,  666  (1899). 

L.   R.,   11  Mad.,   450  (18SS)  ;    see  ^  Stnuhey  v.  Municipal  Board 

also  as  to  Injunction  against  intra-  of  Caioupore,  I.  L.  R.,  *21  All.,  318 

sion   into  an   otBce :   Raja    Valud  (1899). 

Shivapa  v.  Krishnabhat,  I.  L.  R.,  *  See   Kerr,    Inj.,    Ch.    XXIII 

3  Bom.,  232  (1879).  [Injunctions  to  stay  wi'ongful  acts 

^  Mohidin    v.    Shlvlingappa,   I.  of  a  special  nature]. 
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respect  of  which  under  proper  circumstances  an  Injunc- 
tion may  not  be  the  appropriate  remedy. 

The  Specific  Relief  Act  provides  a  remedy  by  In- 
junction for  the  breach  of  any  obligation  whatever — an 
obligation  being  defined  to  include  every  duty  enforceable 
by  law.  In  each  case,  therefore,  it  is  necessary  to  ascertain 
firstly,  whether  or  not  there  is  any  obligation  existing  in 
favour  of  the  applicant  for  an  Injunction  ;  secondly, 
whether  or  not  there  has  been  a  breach  or  a  threatened 
breach  of  such  obligation.  If  these  two  facts  are  made 
out,  then  an  Injunction  may  be  asked  for  and  obtained 
provided  the  circumstances  of  the  particular  case,  in 
which  these  facts  are  estaldished,  are  such  as  to  warrant 
the  grant  of  this  particular  form  of  relief  according  to  the 
general  principles  contained  in  Chapter  X  of  the  Specific 
Relief  Act. 
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ESTOPPEL 

BY 

REPRESENTATION  AND  RES  JUDICATA 

IN 

BRITISH    INDIA. 

By  ARTHUR  CASPERSZ,  Esq,  B.A,  B arris ter-at- Law. 

Contents  :— Introduction— Leading    Principles, 
PART  I.— Modern  or   Equitable  Estoppel. 
Chapter    i— Estoppel   by    Representation.     Chapter    2— Benami  Transac- 
tions     Chapter  3— Landlord   and   Tenant.     Chapter  4— Patents.     Chapter  5 
-Bailor  and  Bailee.     Chapter  6— Vendor  and  Purchaser.     Chapter  7-Agency 
and    Partnership.     Chapter    8 -Negotiable     Instruments.      Chapter      9— Com- 
panies.    Chapter  10— Matter  in  Writing.     Chapter  ii— Admissions. 
PART  II.— Estoppel  by  Judgment. 
Chapter  I -Res  Judicata.     Chapter  2— Forum.     Chapter  3-Parties  and 
Representatives.     Chapter  4-Matters  in  Issue.     Chapter  5-Matters  construe 
lively  in  Issue.     Chapier  6-Final  Decision.     Chapter  7-Judgments  in  Rem. 
Chapter  8 — Foreign  Judgments. 

(PRESS  NOTICES  OF  THIS  EDITION.) 

"  The  present  edition  has  been  duly  brought  up  to  date,  and  our  opinion  as  to  the 
general  merit  and  utility  of  the  book  is  confirmed  by  further  examination.  -Law  Quar- 

^^''•^M  Mr^aspersz  has  laid  the  legal  profession  under  an  obligation  by  the  publication  of 
a  new  edition  of  his  excellent  book  on  Estoppel  .....  The  work  is  a  monument 
of  industry  and  affords  a  striking  example  of  what  may  be  accomplished  by  a  busy 
man." — Indian  Daily  Nnus.  .  •  u  •.  j     i        tvt 

"The  most  authoritative  Indian  treatise  upon  the  subject  with  which  it  deals.  Mr. 
Caspersz's  name  is  a  guarantee  for  accurate  and  conscientious  work,  and  his  book  may  be 
accepted  among  the  classics  of  an  Indian  law  \\\>xaxy:' —Statesman. 

(PRESS  NOTICES  OF  THE  FIRST  EDITION.) 

"  The  treatise  ranges  over  the  entire  subject,  including  those  portions  of  the  Law 
of  Estoppel  not  yet  dealt  with  in  the  codified  Chapters  of  the  Indian  Law.  A  great 
body  of  decisions  had  grown  up  in  India  prior  to  the  so-called  Codes  ana  the  stream 
of  cases  still  flows  on.  It  must  therefore  be  an  advantage  to  the  Indian  Law  student 
and  practitioner  to  meet  with  a  treatise  presenting  the  English  and  Indian  cases  set  out 
with  great  fulness  and  accuracy  and  discussed  with  care . 

'•The  work  appears  to  have  been  executed  with  great  care  and  ability,  and  it  is.  we 
think,  likely  to  commend  itself  to  students  and  to  the  profession  generally  both  in 
England  and  in  India."— Zai«  (?«a;-/c7-/)/ /?«w«w.  .  •  u    <■  i  .       o-,.-.  i,.. 

"  The  best  and  most  recent  exposition  of  a  branch  of  law  which  of  late  years  has 
very  considerably  expanded."— ^w^/zVe  Z,rt7«  7'w«i?.f. 

"The  author  has  dealt  with  the  subject  exhaustively  and  accurately,  and  we  predict 
that  this  book  will  speedily  become  a  text-book  in  British  India  in  the  hands  ot  every 
legal  practitioner  in  the  country."— /«y//(Z«  Jurist.  ,  .         u 

•*  A  work  shewing  great  research,  and  one  in  which  the  materials  amassed  have  been 
arranged  and  presented  to  the  reader  with  great  care  and  s]^\\\."— Times  of  indta. 

"  We  have  hope  that  it  may  prove  as  successful  and  worthy  of  success  as  the  best  ol 
its  predecessors." — Madras  Mail, 
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TESTAMENTARY   SUCCESSION 

AND 

ADMINISTRATION   OF   INTESTATE 
ESTATES  IN   INDIA, 

BEING   A   COMMENTARY    ON   THE 

Indian   Succession  Act    (X  of    1865),    The  Hindu  Wills  Act 
(XXI   of    1870),     The  Probate  and  Administration 
Act  (V  of  1881),  &c.,  &c. 

BY 

GILBERT  S.  HENDERSON,  m.a. 

WITH 

Notes  and  Cross  References,  and  a  General  Index. 


PRESS  NOTICE. 

"  This  edition  supplies  a  distinct  need,   and  will  be  welcomed  by  the  legal 

profession Perhaps  the    most  significant  testimony   to  its  value  and  to 

the  esteem  in  which  it  is  held  in  the  Law  Courts  is  the  fact  that  no  rival  had 
seriously  disputed  this  field  with  Mr.  Henderson,  whose  name  is  a  guarantee  for 
sound  work  and  learning." — Statesman, 

TAGORE  LAW  LECTURES,  1887. 


Royal  %vo,  cloth,     Rs.  16. 

THE  LAW  OF 

TESTAMENTARY    DEVISE 

AS  ADMINISTERED  IN  INDIA  ;  OR,  THE  LAW  RELATING  TO 

WILLS  IN  INDIA. 

With  an  Appendix  containing — The  Indian  Succession  Act  (X  of 
1865),  The  Hindu  Wills  Act  (XXI  of  1870),  The  Probate  and 
Administration  Act  (V  of  1881),  with  all  Amendments,  The  Pro- 
bate and  Administration  Act  (VI  of  1889),  and  The  Certificate 
Succession  Act  (VII  of  1889). 

By  G.  S.  HENDERSON,  Esq.,  M.A., 
Bnrrister-at-LaiD. 
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Just    Ready.     Royal  Svo.,  pp.   xxx,  1092.     Rs.  14. 

With  Addenda  including  Act  IV  of  1898. 

THE 

INDIAN   PENAL  CODE, 

To  which  is    appended  the    ActS    of    the  Governor-General  in   Council 
relating  to  Criminal  Offences  in  India. 

WITH    A    COMPLETE    COMMENTARY. 

By  W.  F.  AGNEW, 

Barrister-at-LaWf  Recorder  of  Rangoon. 
In  Cro%on  8ro,  cloth.     Rs.  7. 

THE  CASE-NOTED  PENAL  CODE. 

By  CHARLTON  SWINHOE, 

Barrister-at-La^v. 
The  aim  of  this  work  is  to  give  under  each  section  the 
references  to   the  cases  decided  under  it;    with,   in  many 
cases,  a  resume  of  the  arguments  and  decisions, 

"  Admirably  adapted  for  use  in  Court  work  and  especially  in  the  Mof ussil 

his  book  should  commend  itself  to  lawyers  engaged  in  criminal 

practice.  It  should  also  prove  useful  to  Magistrates  who  may  have  occasion 
to  consider  whether  authorities  cited  before  them  are  conclusive  or  not,  for 
it  will  give  them  all  the  cases  decided  upon  any  particular  point  under 
considei'ation." — Times  of  India. 

"We  are  glad  to  say  that,  so  far  as  we  ai-e  able  to  judge,  he  has  performed 

his  task  with  much  success The  book  is  printed  in  a  convenient 

size,  and  the  Case-Law  appears  to  have  been  carefully  consulted." — Civil 
and  Military  Gazette. 

Third  Edition,  with  Additions  to  1896.     Crown  ivo. 
Cloth,  Re.  1-8  ;  Paper,  Re.  1. 

A  CHAUKIDARI   MANUAL: 

BEING 

ACT    VI,    B.C.,    OF    1870, 

AS    AMENDED    BY 

ACTS  I,  B.C.,  OF  1871,  1886,  &  1892. 
Sec.  45,  Code  of  Criminal  Procedure,  and  S.  21,  Regulation  XX  of  1817 

WITH 

notes,  rules,  government  orders.  and  inspection  notes. 
By    G.    TOYNBEE,    Esq., 

Magistrate  of  Hooghly.     . 
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ANGLO-MUHAMMADAN    LAW. 


DeniT/  8vo,  cloth,  pp.  151.     Its.  6. 
AN  INTRODUCTION  TO  THE  STUDY 

ANGLO-MUHAMMADAN   LAW. 

By  Sir  ROLAND  KNYVET  WILSON,  Baet., 
Late  Header  in  Indian  Law  to  the  University  of  Camhridge. 

"This  little  work  aims  at  lightening  the  task  of  the  student  who  is  entering  upon 
a  study  of  this  difficult  and  complex  subject.  Commencing  with  a  sketch  of  Mahomet 
as  a  legislator,  and  the  Koran  as  a  law-book,  it  proceeds  to  trace  the  development  of 
Muhammadan  Law,  both  orthodox  and  otherwise,  and  its  growth  in  India  under 
Muhammadan  rulers.  The  last  two  chapters  are  taken  np  with  the  history  and 
present  footing  of  Anglo-Muhammadan  Law,  and  an  outline  thereof.  The  author's 
long  experience,  when  he  was  reader  of  Indian  Law  at  Cambridge,  has  enabled  him 
to  meet  the  wants  of  the  student." — Lav;  Times. 

' '  Wo  think  that  the  author  has  acted  wisely  by  distinguishing  by  the  prefix  '  Anglo, ' 
that  small  fragment  of  the  Muhammadan  Law  which  the  English  Government  en- 
forces by  its  own  tribunals.  Very  thoroughly  has  the  author  dealt  with  this  fragment, 
and  to  those  who  desire  to  make  some  acquaintance  with  this  branch  of  Indian 
Jurisprudence,  we  recommend  the  above  book  with  every  confidence." — Law  Magazine 
and  Review. 

"  The  book  is  well  and  carefully  written,  showing  a  good  gi-asp  of  facts  and  theories 
and  a  wide  and  judicious  reading  of  authorities  on  the  subject, — as  might  well  have 
been  expected  from  the  late  accomplished  Reader  of  Indian  Law  in  Cambridge 
University." — Asiatic  Quarterly  Review. 

Demy  8i'o,  cloth,  pp.  495.     Rs.  15. 

A  DIGEST  OF 

ANGLO-MUHAMMADAN  LAW. 

By  Sir  ROLAND  KNYVET  WILSON,  Bart., 
Late  Reader  in  Indian  Laiv  to  the   University  of  Cambridge. 

Setting  forth  in  the  form  of  a  Code,  with  full  references  to  modern 
and  ancient  authorities,  the  special  Rules  now  applicable  to  Muham- 
madaua  as  such  by  the  Civil  Court  of  British  India. 

"  Sir  Roland  has  admirably  performed  his  difficult  task.  His  Digest  sets  forth 
for  the  first  time  in  a  complete  manner  the  laws  now  applicable  to  Mahomedansas 
such  by  the    Indian  Courts,  together   with   full  references    to   ancient    and    modem 

authorities,  and  to  the   ruling  decisions  of  the  Judges as  a  work  of  technical 

codification  it  also  takes  a  high  place.  It  is  by  no  means  the  first  service  of  the  kind 
which  Sir  Roland  Wilson  has  rendered  to  India  ;  but  even  if  it  stood  alone  he  would  have 
achieved  a  work  not  unworthy  of  his  own  reputation  or  of  the  great  University 
in  which  he  so  long  and  so  ably  represented  Indian  Law." — Times. 

"The  volume  is  an  interesting  one  even  for  the  general  reader,  while  the  lawj'er  should 
be  able  to  get  up  Anglo-Muhammadan  Law  from  the  '  Digest '  with  the  least  possible 
trouble. " — Madras  Times. 

"This  work  will  be  a  welcome  addition  to  the   somewhat  scanty  stock  of  modem 

English  writing  upon  this  branch  of  Indian  Law Finally,  no  pains  have  been 

spared  to  make  the  rules  and  decisions  visible  at  a  glance.  The  Index  is  copious,  and 
the  whole  work  well  and  clearly  printed." — Times  of  India. 

"Sir  Roland  Wilson  gi-apples  with  a  complicated  task  in  what  seems  to  us  a  most 
admirable  and  efficient  manner.  His  statements  of  the  law  and  of  precedents  are 
wholly  lucid  and  intelligible,  and  this  Digest  should  form  an  invaluable  work  of 
reference  for  all  who  are  called  upon  to  deal  in  any  way  ^vith  the  Muhammadan  Law  of 
British  India."— H0me  Neics, 
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THE  INDIAN  PENAL  CODE: 

WITH  A  COMMENTARY. 

By  W.  R.  HAMILTON, 

Barrister-at-Law,  Presidency  Magistrate,  Bombay. 

PRESS  NOTICES. 

"  A  valuable  v^ov^i." —Bomhay  6a::i't(c. 

"The  book  will  repay  study  by  English  readers— as  showing  the  simplicity  and 
feasibility  of  the  Code."— ifuf  Jouraal. 

"It  is  one  more  valuable  contribution  to  the  slowly  increasing  series  of  standard 
commentaries  on  statute  law  by  authors  who  have  had  practical  experience  in  the 
administration  of  the  law  in  India."— r/ines  of  India. 

"  Of  the  book  itself  we  have  a  high  opinion.  It  contains,  in  fact,  practically  every- 
thing of  importance  that  can  guide  to  a  knowledge  or  administration  of  the  Penal  Code  ; 
while  notes  on  procedure  appended  to  each  section  that  defines  an  offence,  stating  briefly 
whether  the  offence  be  cognizable,  bailable,  compoundable,  and  so  on,  enable  the  reader 
to  gain  at  a  glance  all  the  information  he  reciwireii." —Statesman. 

Just  Published.     Fifth  Edition.     Royal  %vo.     Rs.    i6. 

THE  CODE  OF  CRIMINAL  PROCEDURE 

ACT  V  OF  1898, 
Together  with  Rulings,  Circular  Orders,  Notifications,  etc.,  of  all 
the   High  Courts  in   India  ;   and  Notifications  and  Orders  of  the 
Government  of  India  and  the   Local  Governments. 

EDITED  WITH  COPIOUS  NOTES  AND  FULL  INDEX. 

Fourth  Edition. 

By  gilbert  S.  HENDERSON,  m.a., 

Barrister-at-Law,    Offg.    Judge   of   the    High   Court,  Calcutta ;  Tagore 

Lecturer,  1887,  and   Author  of  a  Treatise  on  '^Testamentary 

Sucees.fioti  in  India," 

NOTICES  OF  THE  PRESS. 

"  The  Fourth  Edition  of  Mr.  Justice  Henderson's  Criminal  Procedure  Code  has 
been  published.  It  will  be  welcomed  by  the  legal  profession,  for  of  all  the 
works  on  this  subject  it  is  far  and  away  the  most  practical." — Indian  Daily 
News,  \st  June  1898. 

"  A  full  and  exhaustive  commentary  on  the  Code Mr.  Henderson 

has  rendered  a  service  to  the  profession  as  also  to  those  whose    duty 

jt  will  be  to  administer  the  Law  and  to  regulate  the  Procedure  according  to  the 
New  Code."— IFeeyt/y  Notes,  SOth  Mag  1898. 

"A  most  useful  book  and  quite  up  to  date.     Long  experience  has  proved 

Mr.  Henderson's  book  to  be  a  thoroughly  reliable  and  practical  work 

Wherever  a  section  has  been  altered  or  a  new  section  added,  special  attention 
has  been  drawn  to  it  at  the  beginning  of  the  note  to  the  section,  so  that  Judges 
and  Magistrates  and  Members  of  the  profession  will  be  able  to  see  at  a  glance 
how  the  Law  has  been  altered." — Englishman,  Wth  June  1898. 
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In  the  Press.    Third  Edition,  Re-ivritten  and  Enlarged- 

"p  T_r  "p 

LAW  OF  MORTGAGE  IN  INDIA 

With  an  Appendix.     The  Trayisfer  of  Property  Act  annotated. 
By  rash  BEHARI  GHOSE,  m.a.,  d.l. 

Tagore   Lecturer,   1875. 

Royal  8vo,  cloth.     Rs.  12. 
THE 

LAW  km  PRIOTIOE 

OF 

EEGISTRATIOI  II   BEIGAL. 

Comprising 

A  short  History  of  the  Legislation  on  this  Branch  of  the  Law 
from  the  year  1793  to  the  present  time,  with  Acts  XVI  of  1864,  XX 
of  1866  and  VIII  of  1871  :  also  Act  III  of  1877  as  amended  up  to 
date,  with  Notes,  Annotations  and  Judicial  Decisions. 

The  Sections  of  the  Tenancy  Act,  which  affect  Registration,  with 
Notes,  and  the  latest  Eevised  Rules  of  the  Bengal  Government. 

The  General  Stamp  Act  with  a  Digest  of  Rulings  and  latest 
Rules  and  Notifications  of  Government. 

A   Manual   of    Rules  which  have   the  force  of    Law  and   of    all 
Circular  Orders  of    the  Department,    Annotated    with  Appendices 
and  Specimen  Forms,  and 
A  List  of  Districts  and  Sub-Districts  corrected  up  to  April  30, 1895. 

By  H.  HOLMWOOD,  i.c.s., 

District  and  Sessions  Judge,  Oaya,  Late  Inspector- General  of 
Registration,  Bengal. 

PRESS    NOTICES. 

"  This  excellent  handbook  of  digested  information  on  the  Law  and  Practice  of  Regis- 
tration iu  Bengal Between  its  covers  tlie  reader  will  find, 

printed  in  clear  type  and  admirably  arranged,  all  the  Stamp  Law,  Procedure  Rules,  and 
Judicial  Decisions  necessary  to  the  due  registration  of  title-deeds  and  securities.    .     . 

It  fills  a  void  and  has  a  distinct  value  of  its  own Few  large 

offices,  we  venture  to  think,  can  afford  to  be  without  a  copy  of  this  careful  and  iu>pre- 
tentious  work." — Statesman, 

"  Mr.  Holm  wood  must  be  congratulated  on  his  contribution  to  our  Indian  Law 
Manuals.  He  has  certainly  succeeded  in  producing  a  handy  volume  of  the  Law  upon 
the  subject,  which  we  can  recommend  with  all  confidence  to  those  whose  duties  or 
whose  avocations  bring  them  in  contact  with  the  Registration  Act."— Englishman. 
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TAGORE  LAW  LECTURES,  1878. 

Second  Edition,  Revised.     Royal  8yo.      Rs.  10. 
THE  HINDU  LA.W   OF 

MARRIAGE  AND  STRIDHANA. 

By  the  Hon'ble  GURUDASS  BANERJEE,  M.A.,  D.L., 

Judge,  High  Court,   Calcutta. 

CONTENTS. 

VIII. — Ikiglits  of  a  Woman  over  her 
8tridbana. 
IX.  —  Succession  toStridliana,  accord- 
ing to  tlie  Benares  School. 
X. — Succession  to  Stridhana,  accord- 
ing to  the  Maliarashtra   Dra- 
vida,  and  Mithiia  Schools. 
XI. — Succession  to  Stridhana,  accord- 
ing to  the  Bengal  School. 
XII. — Succession  to  Woman's  Proper- 
ty other  tlian  her  Stridhana. 


1. — Introductory  Remarks. 

II. — Parties  to  Marriage. 

III. — Forms  of  IMarriage  and  Forma- 
lities requisite  for  a  valid 
Marriage. 

IV. — Legal  Consequences  of  Marriage. 
V. — Dissolution  of  Marriage — 
Widowhood. 

VI. — Certain  Customary  and  Statu- 
tory Forms  of  Marriage. 

VII. — What  Constitutes  Stridhana. 


TAGORE   LAW   LECTURES,  1880. 

Boyal  %vo,  cloth,    lis.  16. 
THE  PRINCIPLES  OF  THE 

HIIDU  LAW   OE  IIHERITANOE, 

TOGETHER  WITH 

I. — A  Description,  and  au  Inquiry  into  the  Origin  of  the  Sbaddha 
Ceremonies  : 
II. — An  Account  of   the  Historical  Development  of   the  Law  of   Suc- 
cession, from  the  Vedic  Period  to  the  present  time  : 
III. — A  Digest  of  the  Text-Law  and  Case-Law,  bearing  on  the  Subject 
of  Inheritance. 

By  RAJKUMAR  SARVADHIKARI,  B.L., 

Law  Lecturer  and  Professor   of  Sanskrit,  Canning   College,  L)wk7iow. 

TAGORE  LAW  LECTURES,  1879. 

Royal  8i'(»,  cloth.    lis.  10. 

THE  LAW  RELATING  TO 

THE    HINDU     WIDOW. 

By    Baboo  TRAILOKYANATH  MITRA,  M.A.,  D,L., 

Law  Lectwer,  Presidency  College. 


I. —  Ihe  Sources  of  Hindu  Law. 
II, —  I'he  Condition  of   Women  and 

the  Obligation   of  Widows. 
III.—  The  Widow's  Kiglits  of  Succes- 
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VIII.— The  Alienations  by  the  Widow. 

IX. — The  Alienations  by  the  Widow 

(continued). 
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ADVOCACY  &  EXAMINATION  OF  WITNESSES, 

Inclu(Hng  the  Duties  and  Liabilities  of  Pleaders  in  India. 

Br  H.  N.  MORISON,  Esq., 

Barrister-at-Laio  and  Advocate  of  the  High  Oonrt,  Calcutta, 

Tbe  work  treats  of  matters  of  practice  such  as  takiug  instructions, 
speech,  argument,  exaniination-in-chief  and  cross-examination,  and 
includes  a  resume  of  the  duties  and  liabilities  of  Pleaders  in  India. 
The  Legal  Practitiouers'  Act,  with  the  Rules  of  the  High  Courts  relating 
to  the  admission  of  Pleaders  and  Mukhtears,  appears  in  the  form  of  an 
Appendix. 

'•  Undoubtedly  juniors  and,  possibly,  not  a  few  seniors  too,  may  profit  by  the  sensible 
and  practical  hints  Mr.  Morison  gives  as  to  the  finegae  of  Counsel  and  the  treatment  of 

Witnesses Mr.   Morison's    book    is    certainly    one   that   should   be 

bought." — Statesman. 

"A  work  which  will  be  of  material  service  to  the  younger  members  of  the  legal 
profession  in  India." — Indian  Daily  Netcs. 

' '  A  book  which  should  be  put  into  the  hands  of  every  young  pleader  before  starting 
practice.     It  deals  in  a  popular  manner  with  the  whole  of  an  Advocate's  duty  from  the 
moment  of  presenting  liimself  to  the  ordeal  of  the  examination  until  he  reaches  the 
topmost  rung  of  the  ladder    .......     The  book  contains  many  hints  that  will 

be  of  value  to  all  jsractitioners." — Bombaii  Gazette. 

"  We  can  safely  predict  of  Mr.  Morison's  book  that  no  one  who  buys  it  will  regret  the 
small  sum  expended  on  its  purchase." — Civil  and  Milifary  Gazette. 

"  The  chapter  on  '  Witnesses  '  is  extremely  good." — Pionetr. 

"A  very  useful  little  book  ....  The  book  is  something  more  than  a  guide  to 
the  Bar  and  contains  useful  hints  on  Advocacy  and  the  Examination  of  Witnesses." — 
Ceiilon  Observer. 

"  An  interesting  and  valuable  addition  to  the  literature  of  the  profession.  The 
subject  is  treated  in  a  broad  and  comprehensive  manner  which  makes  the  book 
attractive  to  the  general  reader,  while  at  the  same  time  the  author  brings  jiidgment 
and  experience  to  bear  upon  the  every-day  details  of    an  Advocate's  life,  and  with 

admii'able  results enough  has  been  said  to  indicate  the  highly  practical 

and  valuable  character  of  the  work,  which  may  safely  be  commended  to  the  attention 
alike  of  the  lay  public  and  of  all  Indian  Lawyers." — Englishman. 

Fourth  Edition,  Revised.    Deviy  8ro,  cloth.     Rs.  5. 
THE 

INDIAN  LAW  EXAMINATION  MANUAL. 

By    FENDALL    CURRIE,    Esq., 

0/  Lincoln's  hin,  Barrister-at-Law. 


CONTENTS. 

Introduction — Hindoo  I^aw — Mahomedan  Law — Indian  Penal  Code — 
Code  of  Criminal  Procedure — Code  of  Civil  Procedure — The  Specific 
Relief  Act — Evidence  Act — Limitation  Act — Succession  Act — Contract 
Act— Registration  Act— Stamp  and  Court  Fees'  Acts— Mortgage — The 
Easement  Act— The  Trust  Act — The  Transfer  of  Property  Act — The 
Negotiable  Instruments  Act. 


OPINIONS  OF  THE.  PRESS. 

"The  experience  of  the  compiler  in  the  learned  profession  with  which  he  is 
connected,  speaks  for  the  usefulness  and  importance  of  the  questions  that  have 
been  put  in  with  a  view  to  prepare  candidates  for  the  examination." — Indian 
Mirror. 

"  It  is  excellently  arranged." — Englishman. 


Thacker,  Spink  S,-   Co.,    Calcutta  and  Simla.  15 


III  Demy  8vo,  cloth.     lis.  10. 

THE  If.-W.  PROTIUCES  REIT  ACT; 

Being  Act  XII  of  1881, 

As  amended  by  subsequent  Acts. 
With  Introduction,  Commentary  and  Appendices. 
By  H.  F.  house,  C.S. 

"  He  has  prodnced  a  tolerably  complete  handbook  of  the  law  relating  to 
a<-riciiltaral  and  like  tenancies  in  the  North- Western  Provinces.  But  he 
has  done  more.  In  his  excellent  Introduction  he  has  given  a  very  interest- 
in<r  historical  retrospect  of  the  Rent  Law.  The  notes  under  the  several 
sections  of  the  Act  appear  also  to  embody  all  the  important  rulings  and 
to  have  been  put  together  with  great  care.  On  the  whole,  the  handbook 
is  one  we  can  thoroughlv  recommend  to  all  those  who  are  interested  in 
the  branch  of  law  with  which  it  deals."— Civil  ana  Military  Gazette. 


Demy  8ro,  cloth.     JRs.  7. 
THE 

NORTH-WESTERN   PROVINCES   RENT  ACT: 

BEING 

ACT  XII  OF  1881,  AS  AMENDED  BY  ACT    XIV    OF    1886. 
WITB  NOTES,  Sfc. 

By    H.    W.    REYNOLDS,    C.S. 


Demy  9,1-0.  cloth.     Bs.  8. 

THE  NORTH- WESTERN  PROVINCES  LAND  REVENUE  ACT : 

Beinq  Act  XIX  of  1873,  as  amended  hy  Acts  I  and  VIII  of  1879,  Xll 
of  1881,  XIII  and  XIV  of  1882,  XX  of  1890,  and  XII  of  1891. 

WITH  NOTES,  GOVERNMENT  ORDERS,  HOARD  CIRCULARS  AND 
DECISIONS,  AND  RULINGS  OF  THE  ALLAHABAD  HIGH  COURT. 

By    AZIZUDDIN    AHMED, 

Deputy  Collector  and  Magistrate,  iV.-ir.  Provinces  and  Vndh. 


Third  kdition,  Revised,  De-ioritte7i,  a?idmvch  Enlarged.  Royal  8w.  Rs.  10. 


THE 


LAW  OF  RENT  AND  REVENUE  OF  BENGAL: 

Being  the   Beugal  Tenancy  Act,  Putni   Laws  and  other  Revenue 
Acts,  with  Notes,  Annotations,  Judicial  llulings  and  Rules  of  the 
Local  Government,  High  Court,  and  the  Board  of  Revenue. 
By  Baboo  KEDAR  NATH  ROY. 
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Croion  Svo,  cloth,  gilt.     Reduced  to  Rs.  6. 

HAND-BOOK  OF  INDIAN  LAW, 

A  Popular  and  Concise  Statement  of  the  Lax7 

WITH    FULL   INDKX. 

By  a  Barrister-at-Law  and  Advocate  of  the  High  Court,  Calcutta. 

PRESS   NOTICES. 

"  This  handbook  is  intended  primarily  to  present  to  the  non-legal  public  and 
to  students  an  abridgment  of  the  law,  criminal  and  civil,  generally  in  force 
throughout  British  India.  It  is  concise,  popularly  written,  and  so  far  as  we 
have  been  able  to  form  an  opinion  on  the  point,  complete.  Lawyers  as  well  as 
students  may  find  it  serviceable  at  a  pinch.  A  short  and  excellent  historical 
account  of  legislation  and  Courts  of  Law  in  British  India  from  the  time  of  the 
East  India  Company  until  the  present  day  is  embodied  in  an  Introduction.  The 
Index  is  admirable.  This  book  will  be  of  great  use  to  competition-wallahs." — 
Law  Journal,  December  llnd,  1894. 

" should   command  a  very  ready  sale.     The   object  of  the 

author,  we  are  told,  has  been  to  present,  in  as  concise  and  popular  form  as  the 
nature  of  the   subject  admits,   an  abridgment  of  the   law,   criminal   and  civil, 

generally  in  foixe  throughout  British  India One  admirable  feature 

of  the  book  is  the  general  arrangement  for  reference,  which  makes  the  discovery 
of  any  required  subject  both  simple  and  easy.  The  work  of  condensing  has 
been  well  done,  and  no  important  point  appears  to  have  been  omitted  ;  while 
at  the  foot  of  each  page  the  latest  and  best  authorities  on  each  point  are  quoted." 
— Enfilishman. 

"  Will  be  useful  to  both  these  classes  (non-legal  public  and  students).  .  . 
The  book  will  be  useful  to  the  legal  public  as  well  as  to  the  classes  for  whose 
benefit  it  is  primarily  intended,  for  to  lawyers  it  will  serve  the  purpose  of  a 
convenient  index  or  legal  lexicon." — Indian  Daily  News, 

"Intended  primarily  for  the  use  of  laymen  and  students,  this  book  will, 
we  doubt  not,  very  soon  become  as  recognised  an  authority  here  as   '  Every 

Man  his  own  Lawyer '  is  at  home he  (the  Editor)   has  well 

succeeded  in  the  object  he  has  had  in  view — the  presentment  in  a  concise  and 
popular  form  of  an  abridgment  of  the  Criminal  and  Civil  Law  generally  in  force 

throughout  British  India The  book  is  so  thoroughly  '  up  to 

date '  that  the  Land  Acquisition  Act  passed  last  March  is  summarised  therein. 
The  Editor  has  admirably  succeeded  in  his  endeavour  to  give  a  lucid  and 
accurate  compendium  of  the  laws  under  which  we  live.  The  exhaustive  index 
at  the  end  of  the  book  and  the  bold  type  used  at  the  commencement  of  para- 
graphs and  for  words  of  particular  importance  will  materially  facilitate  reference 
....  So  handy  a  compendium  of  Indian  judiciary  should  have  a  very 
large  sale." — Bombay  Gazette. 

"  Will  satisfy  a  prevailing  want  and  ought  to  meet  with  a  ready  sale    .     . 

carefully  condensed  work     ....     the  work  will,  we  may 

safely  say,  be  able  to  point  out  to  the  uninitiated  what,  if  he  has  a  grievance,  is 
the  proper  course  he  ought  to  pursue  ;  and  how,  if  he  wishes  to  repair  a  vwong 
or  redress  an  injury,  he  must  set  about  it,  and  what  is  his  remed}^  and  the  best 
course  to  pursue.  The  work  would  seem  to  be  exhaustive,  compendious,  and, 
unlike  the  general  run  of  legal  productions,  of  small  bulk,  condensed  and  con- 
venient to  handle,  and  possesses  a  large  and  copious  index  of  92  double  columns 
of  fairly  small  print :  without  it  a  work  of  such  a  kind  might  run  t lie  risk  of 
becoming  a  trackless  waste  ;  but  with  it,  it  is  at  once  handy  and  easily  under- 
stood  of    the   people is  enterprising  in  character,  and   we  trust 

it  will  meet  with  the  success  which  it  deserves,  and  may  every  purchaser  of  a 
copy  remember  that '  Igiwrantia  juris  havd  excusat,' " — Pioneer. 
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HANDBOOKS  FOR  GOVERNMENT  EXAMINATIONS. 

Third  Edition,  Revised.     Crown  8vo,    cloth.     lis.  3. 
THE    STUDENT'S    HANDBOOK   OF 

MAHOMED  AN    LAW. 

By  thk  Hon'ble  Justice  AMEER  ALI,  CLE., 

Authm-  of   "  Mahomedan    Law:"      ''The   Spirit    of   Islam:"       The 
Ethics  of  Islam"  Sc,  <&c. 


Dennj  Svo,  cloth,  pp.  517.     Bs.  6. 
A    SHORT    TREATISE 

ON 

HINDU      J.  A.W 

AS  ADMINISTERED  IN  THE  COURTS  OF  BRITISH  INDIA. 

By  HERBERT   CO  WELL, 

Middle   Temple,  Barrister-at-Law, 

Author  of  "  The  History  and  Constitution  of  the  Courts  and  Legislative 
Authorities  in  India." 

"We  can  saj'  of  this  Book  that  it  appears  to  be  clearly  and  readably  wi-itten,  and 
to  ODver  in  outline  a  very  wide  extent  of  subject-matter."— laio  Jo^mial. 

"  Will  be  found  to  contain  a  well  digested  mass  of  miorma,tioii."— J uiperial  and  Asiatic 
Quarterly. 

"Puts  the  outlines  of  Hindu  Law  briefly  and  clearly  before  the  student."— .Vac?)-af 
limes. 


Crown  8vo,  cloth,  Us,  3 ;  Post-free,  Ms.  3-8, 

INTRODUCTION 


TO   THE 


REaULATIOIfS  OE  THE  MMAl  CODE. 

By    C.    D.    field,    M.A.,    LL.D. 

CONTENTS. 
Chapter    I.— The  Acquisition  of  Territorial  Sovereig'nty  bj  the  English 
in  the  Presidency  of  Bengal. 
I)  II- — The  Tenure  of  Land  in  the  Bengal  Presidency. 

„        III. — The  Administration  of  Land-revenue. 
I,         IV. — The  Administration  of  Justice. 


A  Beprint  in  Croion  8ro,  cloth.     Us,  3. 
THE 

PRINCIPLES  OF  JUDICIAL  EVIDENCE; 

An  Introduction  to  the  Indian  Evidence  Act,  1872. 
By  Sir  JAMES  FITZ-JAMES  STEPHEN. 
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In  the  Press.     Demy  Svo. 

THE  TRANSFER  OF  PROPERTY 

IX 

BRITISH  IiNDIA. 

Being  a  Commentary  on  the  Transfer-  of  Property  Act. 
{Act  IV  OF  1882,  as  amended  by  Subsequent   Acts   up  to  Date.) 

BY 

H.  S.  GOUR,  M.A., 

of  the  Inner  Temple^  Esquire,  Barrister-at-laiv. 
The  main  distinguishing  features  of  this  work  are  :— 

(1)  The  thorough  and  exhaustive  treatmeut  of  each  section  of  the  Act. 
The  Commentary  under  each  section  coutaius  (1)  reference  to  ana- 
logous law;  (2;  a  clear  and  concise  statement  of  the  Principle 
underlying  each  section  ;  (3)  meaninsC  of  WOrds,  including  judicial 
interpretations  placed  upon  the  principal  words  and  phrases  used  ; 
(4)  an  analytical  exposition  of  the  law  founded  upon  Indian  and 
English  decided  cases.  In  this  respect  the  Commentary  may  be  re- 
lied upon  as  a  compendious  digest  of  all  the  cases  bearing  upon  the 
6ubject  of  which  it  treats. 

Under  the  standing  heading  of  Analogous  law,  reference  has  been 
throughout  made  to  English  law  where  and  where  not  similar,  thus 
affording  a  safe  guide  to  practitioners  in  their  reference  to  the  English 
text-books. 

(2)  Bssides  cases  from  the  usual  English  and  Indian  reports,  all  im- 
portant cases  reported  in  local  publications,  such  as  the  ..J Z/a/^rtZiorZ 
Weeldy  Antes,  3Jadras  Law  Journal,  Calcutta  Weekly  Notes,  The 
Punjauh  Record,  and  Central  Provinces  Laiv  Reports,  Sj-c.,  ^-c.,  have 
been  freely  drawn  upon,  making  a  collection  of  precedents  believed 
to  be  exceptionally  complete- 

(3)  The  book  closes  with — 

(1)  A   full   report  of    the  discussions  in  Council  at  the  time  of  the 

passing  of  the  Act. 

(2)  Report  of  the  Select  Committee  on  the  Bill. 

(3 J  Draft  forms  of  Conveyances,  eg.,  of  sale,  mortgage,  lease 
gift,  &c.,  &c. 

(4)  Rules  founded  upon  decided  cases  on  the  construction  of  docu- 
ments, presumption  in  case  of  ambiguity,  &c.,  &c. 

(6)  All  the  important  circulars,  orders,  rules  and  forms  prescribed 
by  the  several  High  Courts  under  the  Act. 

^(ij  A  stort  resume  of  the  law  as  administered  in  the  Punjaub  and 
other  places  to  which  the  Act  has  not  beeu  yet  extended. 
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Second  Edition.     Thick  Demy  Svo.     J?s.   i6. 

A  COMMENTARY  ON  HINDU  LAW 

OF 

INHERITANCE,  SUCCESSION,  PARTITION,  ADOPTION,  MARRIAGE,  STRlDHAN, 
ENDOWMENTS  AND  TESTAMENTARY.  DISPOSITION. 

BY 

PUNDIT  JOGENDRO  NATH  BHA.TTACHAPJI,  M.A.,  D.L. 

"  No  Student  or  Practitioner  should  be  without  a  copy  of  this  great  work.'' — 
Nanabhai  Haridas. 

"  Babu  Bbattachaiji  is  the  greatest  name  in  the  recent  history  of  tlie  Uni- 
versity. He  has  already  made  his  marl<,  having  written  a  really  original  work 
on  Hindu  Law,  wliich  must  assert  itself  against  the  crude  compilations  and  false 
views  of  European  writers."— iJeis  and  Rayyat,  Deer.  2Gth,  1885. 

"The  result  of  liis  labours  is  an  accurate,  well-arranged,  comprehensive,  and 
convenient  manual  of  Hindu  Law  eminently  fitted  to  be  a  text-book  for  students, 
and  a  guide  to  practitioners  in  all  cases  where  questions  of  principle  are  involved. 
Upon  several  important  topics  the  book  is  rich  in  original  information  and 
observations;  and  we  ma\' notice  particularly  tlie  Rules  of  Interpretations,  the 
Legal  Maxims,  and  tlie  Tlieorj'  of  S[>irituai  Benefits,  as  remarkable  for  original- 
ity  , Tlie  most  valuable  feature 

of  the  book  is,  that  it  gives  us  an  insight  into  the  real  nature  of  Hindu  Law,  the 
manner  in  which  its  rules  are  expressed,  and  in  which  its  principles  must  be  dis- 
covered, and  the  methods  by  whicli  its  problems  must  be  solved." — Indimi  Nation. 

Second  Edition,  Revised,  ivith  Additions.   Crown  8i'o,  cloth.  Rs.  4-8. 

AL  SIRAJIYYAH  : 


MAHOMEDAN  LAW  OF  INHERITANCE, 

WITH  NOTES  AND  APPENDIX. 

By  ALMARIC  RUMSEY,   Barrister-at-Laiu, 

Professor  of  Indian  Jurisprudence  at  King's  College,  London, 
-Author  of  "  The  Mahomedan  Law  of  Inheritance,"  etc. 


20  Thackev,  Spinh  S,-   Co.,   Calcutta  and  Simla. 

Three    Vohimcs,    Imperial  %ro,  cloth,     lis,  36, 

DIGEST  OF  IIBIII  IIW  REPOETS, 

A  COMPENDIUM    OF  THE  RULINGS  OF  THE  HIGH    COURT  OF 
CALCUTTA  AND  OF  THE  PRIVY  COUNCIL.  1831  to  June  1890. 

By  D.  SUTHERLAND,  Esq. 

Barrister-at-Laio,    Middle  Temple, 

VoL  1, 1831  to  1876,  Rs.  8.   Vol.  II,  1876  to  1890,  Rs.  12. 
Vol.  Ill,  1891-96,  Rs.  16. 

The  only  Digest  which  shows  on  the  face  of  each  ruling  w)iere  it 
has  been  followed,  approved,  over-ruled,  dissented  from,  explained,  or 
referred  to;  and  afiords  facilities,  by  means  of  cross-references,  to 
speedily  getting  at  a  particular  case. 


PRIVY  COUNCIL  JUDGMENTS. 
From  1831  to  1880. 

JUDGMENTS  OF  THE  PRIVY  COUNCIL 

ON     APTEALS     FROM     INDIA. 
By  D.  SUTHERLAND,  Esq. 

The  set  of  3  vols,  half-calf,  Rs.  27-8. 

Fourth  Edition.    Now  Ready.     Royal  8vo,  cloth.     Rs.  10. 

RULINGS  OF  THE  PRIVY  COUNCIL, 

1825-1897. 

On  Appeal  from  the  High  Courts  of  Calcutta,  Madras,  Bombajv 

and  Allahabad.     The  Chief  Court  of  Punjab,    The  Courts 

of    the   Judicial    Commissioner    of    the    Central 

Provinces,  The  Recorder  of  Rangoon,  kc,  kc. 

By   A.    C.    MITRA, 

Barrister-at-Law. 


lluiekei',   Spink  Sf   Co.,    Calcutta  and  Simla. 
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Third  Edition.     Denuj  8vo,  cloth,   pp.  299.  Es.  10. 

THE 

HINDU  LAW  OF  INHERITANCE, 

PARTITION,  STEIDHAN  AND   WILLS  : 

With  Leading  Cases  f lora  18-25  to  1895. 
By  a.  C.  MITRA, 

Barrister-at-Law  and  Advocate,  High  Court,  Calcutta,  Author  ot 
"  The  Transfer  of  Property  Act." 


TAGORE  LAW  LECTURES,  1892. 

.Inst   PuUished.     Roijal  Sro,  cloth.     lis.  10. 

THK  HINDU  LAW  OF  ENDOWMENTS. 

BY 

PANDIT  PRANNATH  SARASWATI,  m.a.,  b.l., 

Vakil,  High  Court,  Calcutta. 

In  Crown  Svo,  cfoth.     Es.  4-4. 
OUll 

ADMINISTRATION    OF   INDIA, 

AN   ACCOUNT   OF  THE 

CONSTITUTION  AND  WORKING  OF   THE   CIVIL   DEPARTMENTS 
OF  THE  INDIAN  GOVERNMENT, 

With  specitd  reference  to  the  Work  and  Duties  of  a  District  Officer 
in  Bengal. 

By  H.  A.  D.   PHILLIPS,  C.S. 

Author  of  "  Manual  of  Indian  Criminal  Law."  "  Maniial  of  Bevenue  and 
Colleetorate  Law." 


New  Edition  in  tlie  Press.     Rcadij  shortly. 

THE    STAMP    LAW    OF    BRITISH    INDIA 

AS   CONSTITUTED   BY   THE 

INDIAN  STAMP  ACT  'No.  II  of  1899); 
RULINGS  AND  CIRCULAR  ORDERS  OF  ALL  THE  HIGH  COURTS 
Notifications,  Resolutions,  Rules  and  Orders  of  the  Government 
of  India,  and  of  the  various  Local  Governments,  up  to  date; 
Schedules  of  all  the  Stamp  Duties  chargeable  on  Instruments 
in  India  from  the  earliest  times. 

EDITED     WITH    NOTES    AND    COMPLETE    INDEX. 

By    WALTER    R.    DONOGH,    M.A., 

Of  the  Inner  Temple,  Farrister-at-La-o. 


22  Thcu-her,   Sp'nih  c)-    Co.,    Calcutta  and   Simla. 

Third  Edition.     Svo,  doth.     lis.  6. 

THE   LAND  ACQUISITION   ACTS 

(ACT  I  OF  1894  AND  ACT  XVIII  OF  1885,  MINES), 

UlTH    IIS'TROBVCTION,    JS'OTES,     ETC.; 

The  whole    forming  a   complete  Mauual  of    Law   aud    Practice    on    the- 

subject  of  Compensation  for  Lauds  taken  for  Public  Purposes. 

Adajfted  for  reference  throvgkimt  Briti.s-h  India. 

By  H.  BEVERLEY,  Esq.,  M.A.,  B.C.S. 

Second  Editioti.     Demy  ivo,  cloth,  yilt.    Ji.s\   17-12. 

LANDHOLDING 

AND   THE    RELATION    OF 

LANDLORD     AND      TENANT 

IN    V  A  BIO  US    CO  UN  Til  IKS    OE    THE    WOULD. 

By  C.  D.  FIELD,  M.A.,  LL.D.,  B.C.S., 

Latf  a  Jiidije  of  Her  Maje.sti/s  High  Court  of  Jndicntvre  in  Bfngal. 

Sro.     Ms,   5-8  ;  interleaved,  Bs.  6. 
MANUAL    OF 

THE    REVENUE    SxiLE    LAW 

AND 

CERTIFICATE    PROCEDURE   OF   LOWER   BENGAL; 

Being  Act  XI  of  1859  ;  Act  VII,  B.C.,  of  1868  ;  and  Act  VII,  B.C., 

of  1880  ;   The  Public  Demands  Eecovery  Act,  including    Selections 

from  the  Rules  and  Circular  Orders  of  the  Board  of  Revenue. 

WITH  NOTES. 

By  W.  H.  GRIMLEY,  B.A.,  C.S. 

TAGORE  LAW  LECTURES,  1875. 


Boyal  ?,i-o.  cloth.     Bs.     8. 

THE  LAND  TENURES  OF  LOWER  BENGAL. 

By  ARTHUR  PHILLIPS,  Esq.,  M.A., 

Slanding  Counsel  to  the  Gorernment  of  India  in  the  High  Court  of  Calcutta, 

Late  Fellow  of  Si.  Catherine's  College,  Cambridge,   Barrister-at-Lmc 
Contains  the  History  and  Law  relating  to  the  Land  Tenures  of  Bengal 
from  the  Mahomedan  period  to  the  present  time. 

CONTENTS. 


I. —  llie  Hindoo  Period. 
II. — 'i'he  Mah"inedan  Period. 
IIl.--AUbar's  Setllemen:,. 
IV. — Tiie  Zeiiiiiidar. 
V.--TheTalookdarand  oti  er  Officers, 
Assessment,   of    Iteveiiue    ami 
Rent,  and  their  Amount. 
VI. — Tlie  Payment  of  lievenue.     As- 
signment of  keveiiue. 
VII. — The    Englisii    Keveiuie   System 
up   to    the  Permanent  Settle- 
ment. 


VIII, — The   Decennial   and  Permanent 
Settlement. 
IX.— Cliiinges  in  tlie  Positioti  of  the 
Zemindar,    Intermediate 
Tenure-holder,  and  Kyot. 
X, — iJelative  IJiglits  of  Zemindars  &.■ 
Holders  of  Under-Teiuires. 
XI. — Tlie  Putnee  Talook.     Remedies 
for  Recovery  of   Revenue. 
XII.— Remedies  for   the   Recovery  of 
Kent,    Lakheraj  and   Service 
'tenures. 
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THE  TAGORE  LAW  LECTURES,  1872. 


Third  Edltioji,  Bcvised.     Demy  8ffl,  cloth,  lettered.     Rs.  6, 

THE  HISTORY  AND  CONSTITUTION  OF  THE  COURTS 

AND 

LEGISLATIVE   AUTHORITIES  IN    INDIA. 

Br  HERBERT  CO  WELL,  Esq. 


I.  Eiirly  History — The  Grant 
of  the  Dewaiii. 
II.  Early  History — The  Regu- 
lating Act. 
III.  Early  History—  The   Set- 
tlement of  1781. 
IV  k  V.  The  Legislative  Council. 
VI.  Later  History — The  Presi- 
dency Town  System. 


VII.  Later  History— The   Pro- 
vincial Civil  Courts. 
VIII.  The   Provincial    Criminal 
Courts. 
IX.  Privy  Council. 

X.  The  Superior  Courts. 
XI.  The  Inferior  Civil  Courte. 
XII.  The    Inferior  Criminal 
Courts  and  Police, 


THE  TAGORE  LAW  LECTURES,  1870  and  1871. 


m.Sro,  cloth.     Fart  I,  1870,  i?«.  12;  Part  II,  1871, Bs.  8. 

THE   HINDU  LAW: 

Being  a  Treatise  on  the  Law  administered  exclusively  to  Hindus 
by  the  British  Courts  in  India. 

Br     HERBERT    COWELL,    Esq. 


THE  TAGORE  LAW  LECTURES,  1873  and  1874. 


Boyal  Svo,  cloth,  lettered.     Vol,  II  only  available,  Rs.  9. 

MAHOMEDAN     LAW: 

BEING  A   DIGEST    OF   THE    LAWS    APPLICABLE   PRINCIPALLY 
TO   THE  SUNNIS  OF  INDIA. 

By   Baboo    SHAMA  CHURN   SIRCAR. 

CONTENTS. 


I.  On  Gifts. 
II.  On  Wasayah,  or  Wills. 
III.  On  Executor,his Powers, &c. 
IV.  On  Wakf, or  Appropriation. 
V.  On   the   Wakf,    or    Appro- 
priation of  Masjids,  &c. 
Summary  of  Contents  of  the 
Imamiyah  Code. 
VI.  Introductory  Discourse. 

VII.  On  Inheritance. 

VIII.  General  and  Special  Rules 

of  Succession. 


IX.  Succession. 
X.  Impediments  to  SucceseioD. 
XI.  On  Computation  of  Shares. 
XII.  On  Permanent  Marriage. 

XIII.  Dower,  &c. 

XIV.  Temporary  Marriage, 
XV.  On  Divorce. 

XVI.  On  Khula,  &c. 
XVII.  On     the      Revocation     of 

Divorce,  &c. 
XVIII.  On  Sufa.  or  Pre-emption. 
XIX.  On  Wakf,  or  Appropriation, 


^4  Thacher,   Spink  S^'    Co.,    Calcutta  and  Simla. 

Fourth  Edition.    Entirely  Re-written,    ivo,  cloth. 

\m\k^  CASE-LAW  ON  TORTS. 

By  R.  D.  ALEXANDER. 

Fourth  Edition,  Revised  and  Enlarged. 

In  the  Pres.s. 

Demy  8vo,  cloth.     Rs.  8. 

POSSESSION   IN  THE  CIVIL  LAW 

ABRIDGED  FROM  THE  TREATISE  OF  VON  SAVIGNY. 

To  which  is  added  the  Text  of  the  Title  on  Possession 
from  the  Digest,  with  Notes. 

Compiled  by 

J.  KELLEHER,  Esq.,  Bengal  Civil  Service. 


Demy  8vo,  cloth.     Ra.  8. 
BY 


m  k  mm. 


J.  KELLEHER,  Esq.,  Beiigal  Civil  Service. 


In  Royal  8vo,  cloth,  gilt.     Rs.  10. 

MORTGAGE  IN  THE  CIVIL  LAW: 

Being  an  Outline  of  the   Principles  of  the   Law  of  Security, 

followed  by  the  text  of  the  Digest  of  Justinian, 

ivith  Translation  and  Azotes, 

and  a  Translation  of  the  Corresponding  Titles  from  the 

Italian  Code. 

By  J. KELLEHER,  B.C. S.,  Author  of  "  Possession  in  the  Civil  Law." 
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Thick  Bvo.    Jis.  10. 

THE     PRACTICE 

OF   THE 

PRESIDENCY  COURT  OF  SMALL  CAUSES  OF  CALCUTTA, 

UNDER   THE 

PRESIDENCY  SMiLL  CAUSE  COURTSVACT  (XY  OF  1882), 
with  notes  and  an  appendix. 

By    R.    S.    T.    MacEWEN,    Esq., 

Of  Lincohi's  Inn.  Barrister-at-Law,  late  one  of  the  Judges  of  the  Presi- 
dency Court  of  Small  Causes  of  Calcutta. 

Royal  8i"(>,  cloth.  2?s.  .3-8  ;  Interleaved,  Us.  4  ;  Postage,  4  ans. 

AN 

INCOME-TAX    MANUAL: 

BEING    ACT    II    OF    1886. 
WITH  NOTES. 

By    W.    H.    grim  ley,    B.A.,    C.S., 

Commissioner  of  Income-Tax,  Bengal. 

Crown  8fo,  cloth.     lis.  2. 
THE 

INLAND    EMiaEATION   ACT, 

AS  AMENDED  BY  ACT  VII  OF   1893. 

Together  with  Act  XIII  of  1859,  Breaches  of  Contract  by 
Artificers — Act  I  of  1889,  B.C.,  Sanitation  of  Emigrants — Asaam 
Land  and  Revenue  Regulation,  1886. 

8w,  cloth.     Rs.  12. 
THE 

LAW   OF    INDIAN   RAILWAYS 

AND   COMMON   CARRIERS: 

A   COMMENTARY   UPON   THE   INDIAN   RAILWAY  ACT   OF  1879 

THE  CARRIERS'  ACT   OF  1865,  AND  THE  ACT  KNOWN 

AS  LORD  CAMPBELL'S  ACT  (XIII  OF  1865), 

Together  with  such  Sections  and  Quotations  from  the  Merchant  Shipping 

Act,  the  Contract  Act,  the  Railway  Act,  and  Canal  Traffic  Act,  Civil 

Procedure  Code,  Court-Fees'  Act,  and  the  Statute  of  Limitation,  as  apply 

to  Carriers  by  Land  and  Water. 

By  W.  G.  MACPHERSON,  Esq. 


26  Thacker,   Spink  S^-    Co.,  Calcutta  and  Simla. 

Vol  II.     From  1885  to  1893.     Royal  Svo.     Rs.  7-8. 

INDIAN   CRIMINAL   DIGEST 

CONTAINIXG  ALL    THE    IMPORTANT    CRIMINAL  RULINGS    OF   THE  VARIOUS 

HIGH  COURTS  IN  INDIA, 

Together  with  many  English  Cases  which  bear  on  the  Criminal  Law  as 
administered  in  India. 

WITH     A     GENERAL     INDEX. 

By  J.  T.  HUME,  Solicitor,  High  Court. 
A  few  copies  of  Volume  I,  'price  Rs.  7,  are  still  available. 

In  Demy  8vo.     Second  Edition.      Cloth,  gilt.     Rs.  7-8. 

A  MANUAL  OF  THE  INDIAN  ARMS  ACT 

(A.CT    XI    OF    IST'S). 

With  Notes  and  Rules  and   Orders,  of   the    Imperial    and    Local 
Governments  on  the  subject. 

By    W.   HAWKINS,    Esq. 

Third  Edition  in  preparation. 

MEDICAL    JURISPRUDENCE    FOR   INDIA. 

Bv  I.  B.  LYON,  F.C.S.,  f.i.c, 

Brigade-Surgeon,  Bombay  Medical  Service ;   Chemical    Analyst 

to  Government ;  Professor  of  Chemistry  and  Medical 

Jurisprudence,  Grant  Medical  College,  Bombay. 

Revised  as  to  the  Legal  Matter 

By    J.    D.    IN  VE  RARITY,    Esq., 

Barrister-at-Law. 
"  To  all  those  who   are  engaged  in  the  administration  of  the 
law — to  magistrates,  lawyers,  medical  men,  and  police,  as  well 

as  to  students — the  book  will  be  found  quite  invaluable In 

the  arrangement  of  the  matter,  Dr.  Lyon  has  left  nothing  to  be 
desired  in  the  effort  to  render  the  book  valuable  for  reference. 
The  work  is  a  monument  of  industry  and  research,  is  marked  by 
great  lucidity  of  exposition,  and  deserves,  on  eveiy  ground,  to 
take  rank  as  a  standard  production  of  its  class." — Home  News. 
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Works  by  F.  R.  STANLEY   COLLIER,   B.C.S. 

Third  Edition.     Croivii  Sro,  cloth,  gilt.     lis.  5. 
THE  BENGAL 

LOCAL    SELF-GOVERNMENT   HANDBOOK, 

BEING   B.C.    ACT    III    OF    1885 

AND 

THE  GENERAL  RULES  FRAMED  THEREUNDER. 
With  Critical  and  Explanatory  Notes,  Hints  regarding  Procedure 
and  References  to  the  Leading  Cases  on  the  Law  relatuig  to  Local 
Authorities.     To   whicli   is   added  an  Appendix   contaniing    the 
principal  Acts  referred  to,   &c.,  ifec.  ;  and  a  full  Index. 
By    F.    R.    STANLEY    COLLIER,    B.C.S., 
Editoi'  of  the  "  Bengal  Municipal  Mamiair 
CONTENTS. 
Bengal  Local  Self-Government  Act,  1885. 
Rules  made  by  the  Lieutenant-Governor  under  the  Act. 
Revised  Dispensary  Manual.     Model  Rules  of  BusinesB. 
The  Bengal  Ferries  Act  (B.C.  Act  I  of  188o). 
The  Bengal  Vaccination  Act  (V  of  1880)  and  Rules. 
The  Cattle-Trespass  Act,  1871,  as  amended 
The  Local  Authorities  Loan  Act,   1879,  and  Rules. 
The  Bengal  Tramways  Act,  1883. 


Fourth  Edition  Bevised  to  1598. 
Croion   ^vo,  cloth,  gilt.     Its.  6. 

THE    BENGAL    MUNICIPAL    MANUAL, 

AND 

Other    Laws    relating   to    Municipalities    in    Bengal,    with    the 

Rules  and  Circulars  issued  by  the  Local  Government,  and  a 

Commentai-y. 

By  F.  R.  STANLEY  COLLIER,  B.C.S. 

CONTENTS. 

1.  The  Bengal   Municipal   Act,  B.C., 

Act  111  of   1884. 

2.  Revised  Rules  for   the   Election  of 

Municipal  Commissioners. 
3      Kules  for    the    Preparation  of  the 
Annual  Administration  Report. 

4.  Account  Kules  issued  under  s.  82. 

5.  Model    Rules   for   the   conduct    of 

business  at  Meetings. 

6.  Model  Pension  and  Leave  Rules. 

7.  The      Municipal     Taxation     Act, 

No.  Xi  of  1881. 


The  Hackrev  Carriage  Act,  B.C. 
No.  V  of  l'866. 
9.     An  Act  for  IleKistering  Births  and 
Deaths,  B.C.,  No.  iV  of  187S. 

10.  The    Slaughter-House   Act,    B.C. 

11.  The  Cattle-Trespass  Act. 

12.  The  Local  Authorities  Loan  Act. 

13.  Local  Authorities  Loan  Rules. 

14.  Index. 
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In  lli'ich  Croion  8vo,  cloth.      lis.  10. 


REVENUE  AND  COLLECTORATE  LAW 

BV 

H.    A.    D.    PHILLIPS,     Esq.,    B.C.S. 


Alluvion   and   Diluvian  :    Re":.   XI. 

1825  ;  Act  IX,  1847  ;  Act  XXXI. 

1858:  Act  IV  (B.C.),  1868. 
Certificate  :  Act  XXVII,  1860. 
Cesses.   Road   and   Public   Works : 

Act  IX  (B.C.).  1880,  as  amended. 
Collectors.  Assistant  Collectors,  &;c.  ; 

Reg.  II,  1793  ;    Reg.   XII.  1806  ; 

Reg.  IV.  1821  :  Reg.  VII,  1823; 

Re<^.  V,  1827  :  Act  XX,  18-18. 
Drainage:  Act  VI  (B.C.).  1880. 
Embankments  :   Act  II  (B.C.),  1882. 
Evidence  :   Act  I.  1872. 
Excise:    Act   VII    (B.C.).    1878.    as 

amended  by  Act  IV  (B.C.).  1881. 

and  Act  I  (B.C.).  1883. 
LakhirajGrantsandServiceTenures: 

Reg.  XIX.  1793  :   Reg.  XXXVII. 

1793  :  Reg.  II.  1819  :   Regs.  XIII 

and  XIV,  1825. 
Land  Acquisition  :   Act  X,  1870. 
Land  Registration  :  Reg.  VIII.  1800. 

sec.  19  ;  Act  VII  (B.C.),  1876.  as 

amended  by  Act  V  (B.C.).  1878. 
Legal  Practitioners  :ActXVIII.  1879. 
License  Tax  :   Act  II  (B.C.),  1880. 
Limitation  :  Act  XV.  1877. 


CONTENTS. 


Opium:    Reg.    XX.   1817,    sec.   29, 

Act  I.  1878. 
Partition  :   Act  VIII  (B.C.),  1876. 
Public    Demands    Recovery :    Reg. 

Ill,  1793:   Act  VII  (B.C.).  1868, 

as    amended    by    Act    II    (B.C.), 

1871  :     Act    VII     (B.C.).    1880; 

Act  XIV,    1882. 
Putni    Sales:     Reg.    VIII,     1819; 

Reg.   I.   1820;    Act    VIII,  1865. 
Registration:   Act   III,    1877. 
Revenue  Sales  :  Act  XI.  1859  ;  Act 

XII.  1841  :   Act  III  (B.C.),  1862. 
Salt:     Act    VII     (B.C.).    1861.    as 

amended  by  Act  I  (B.C.),  1873  ; 

Act  XII.  1882. 
Settlement:      Reg.    VIII,      1793; 

Reg.  VII,  1822  :    Reg.  IX.  1825  ; 

Reg.  IV.  1828:    Reg.  IX,  1833; 

Act  VIII  (B.C.).  1879. 
Stamps:   Act  I,  1879. 
Survey  :   Act  V  (B.C.),  1875. 
Wards:     Act    IX    (B.C.),    1879.   as 

amended  by  Act  III  (B.C.),  1881  ; 

Act    XXXV.    1858     (Lunatics) 

Act  XL.  1858  (Minors). 


WITH    NUMEROUS    AND   IMPORTANT 

RULINGS    AND    ANNOTATIONS. 


Royal  8yo,  sewed.    Reduced  to  Rs.  4. 

FROM  THE 

REGULATIONS  OF  THE  BENGAL  CODE, 

Intended  chiefly  for  the  use  of  Candidates  for  appointments  in  the 

Judicial  and  Revenue  Department. 

CONTENTS. 

Regulations:  179S-I,  II,  VIII,  X,  XIV,  XIX,  XXXVII,  XXXVIII,  XLIV, 

XLVIII,   L.     1794—111.     1795—1,  II,  LI.     1798—1.     1799— VII.     1800— VIII, 

X      1801—1.      180.3— XXV,  XXVII.  1804— V,   X.      1806— XVII.      1807— VII. 

1808— IV.     1814-XIX.     1817-V,    XXII.    XX,     1818-III.     1819-1,   II,  VI, 

VIII.     1820—1.     1822— VI,   VII.     1824— IX.      1825— X,  XI,   XX.      1828— III, 

Vn.     1833 -IX. 
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In  Two  Volumes,  Deviy  8i'o,  cloth.     lis,  12. 

COMPARATIVE  CRIMINAL  JURISPRUDENCE ; 

Showing   the  Law,   Procedure,  and  Case-law  of  other  Countries 
arranged  under  the  corresponding  sections  of  the  Indian  Codes. 

By    H.   a.   D.   PHILLIPS,   B.C.S. 
Vol.  I.— Crimes  and  Punishments. 
,,  II.— Procedure  &  Police. 

TLe  Notes  in  tins  work  are  arranged  under  the  text  of  the  Indian  Criminal 
Codes,  and  are  taken  from  the  Penal  and  Criminal  Procedure  Codes  of  France 
Belgium,  Germany,  Italy,  Hungary,  Holland,  Denmark,  Russia,  New  York  and 
Louisiana,  from  English  and  American  Case-law,  Hulings  of  the  Court  of  Cassa- 
tion in  Paris,  and  other  sources. 


fifth  Edition.     Thick  8ro,  cloth.    Bs.  18, 
THE 

LAW  OF  EVIDENCE  IN  BRITISH  INDIA, 

Bj-  C.  D.  FIELD,  M.A.,  LL.D., 

Bengal   Civil  Service, 
Recently  a  Judge  of  the  High   Court  of  Judicature,   Calcutta. 


This  loork  contains  the  Indian  Ecidence  Act  (as  amended  up  to  \st 
January  189i).  the  Batihers'  JEcidence  Act,  XVIII  of  1891  (as  amended 
by  Act  I  of  1 893),  and  all  provisions  on  the  subject  of  Evidence  lohich  are 
in  force  and  nnrejiealed  by  the  Evidence  Act  or  any  other  Act, 


"  One  of  the  standard  reference  books  of  India  is  Field's  Law  of  Evidence 

We  may  say  of  tlie  present  volume,  as  was  said  of  its  predecessor,  that  it'is 
rather  a  new  book  than  a  new  edition.  To  the  Editor  the  revision  has  been  if 
not  exactly  a  laliour  of  love,  at  least  a  corollary  of  his  own  private  studv  of  the 
latest  changes  of  the  law.  An  important  and  most  useful  feature  of  this  edition 
is  a  complete  list  of  llie  Native  States  or  '  places  therein'  to  which  the  Evidence 
Act  has  been  applied  by  the  Governor-General.  No  such  list,  we  believe,  has 
been  com|)iled  or  published  before.  The  entire  work,  we  may  say,  bears  the 
unmistakable  traces  of  careful  and  critical  revision.  Every  chan^-e  that  has 
been  introduced  is  a  very  decided  improveiueiit." — Englisliman. 
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With  all  Amendments  to  April  1898.     Fcap.    8vo.     Its.  4. 

THE    FOaiCBT 

PENAL,  CRIMINAL  PROCEDURE 

AND 

POLICE     CODES, 

ALSO 

THE  WHIPPING  ACT,  AND  THE  RAILWAY  SERVANTS'  ACT: 

BEING 

Acts  XLV  of  1860  (with  Amendments),  V  of  1898,  V  of  1861 

VI  of  1864,  XXXI  of  1867,   and  X  of  1886. 

WITH   A    GENERAL    INDEX. 

New  Edition  (1891).     l6mo,  cloth.     Rs.  4. 

THE    F'OOKIET 

CODE    OF    CIVIL   LAW, 

CONTAINING 

The  Civil  Procedure  Code  (Act  XIV  of  1882). 

The  Court-Fees'  Act  (VII  of   1870). 

The  Evidence  Act   (I  of  1872). 

The  Specific  llelief  Act   (I   of   1877). 

The  Limitation  Act   (XV  of   1877). 

The  Stamp  Act  (I  of  1879). 

IV I  Til    A    GENERAL    INDEX. 


THE 

CODE  OF   CIVIL   PROCEDURE 

(ACT    X    OF    1877, 

Wlin   NOTES    AND    APPENDIX. 

By  the  Hon'ble    L.    P     DELVES   BROUGHTON. 

WITH 

A   Siipjilement  containing  the  amended  Sections  in  Act  XII  of  1879, 
and  Act  XIV  of  1882. 
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Royal  Si'fl,  cloth.    Rs.  16. 

THE   RULES  AND  ORDERS 

OF   THE 

HIGH  COURT  OF  JUDICATURE  AT   FORT   WILLIAM    IN 

BENGAL,  IN  ITS  SEVERAL  JURISDICTIONS, 
Including  such  of  the   Rules  of  the  late  Supreme   and  Sudder 
Courts  as  are  still  in  force,  and  Forms,  with  an  Abstract  of  the 
Charter,  14  Geo.  Ill,  the  Charter  Act  and  Charter  of  the  High 
Court,  the  last  Vice-Admiralty  Commission,  &c. 
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